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CASES  AT  LAW, 
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THE  COURT  OF  APPEALS, 


AT 


COLUMBIA,  SOUTH  CAROLINA. 

NOVEMBER  TERM,  1851. 


JUSTICES  PRESENT. 


Hon.  John  B.  O'Neall, 
"     JosiAH  J.  Evans, 
"     Datid  L.  Wardlaw, 


Hon.  Edward  Frost, 
"     Thomas  J.  Withers, 
^     Joseph  N.  Whitner. 


Jacob  Burris  rs:  Henry  Oooch. 
J.  M,  Richardson  vs.  Jacob  Burria. 

Where,  on  proceedings  for  partilion  in  the  common  pleas,  the  land,  on  the  retam  of 
the  commissioners,  is  ordered  to  be  vested  in  one  of  the  parties,  on  payment  of  a 
certain  sum  of  money  to  the  others,  the  title  does  not  Test  until  the  money  is  paid; 
and  such  order  is  a  judgment  on  which  so.  fa.  may  issue,  on  the  return  of  which 
execution  may  be  had,  or  an  order  that  the  land  be  sold  to  satisfy  the  judgment 

Land  sold  for  distribution  under  proceedings  in  partition  is  divested  of  the  lien  of 
judgments  against  the  distributees. 

Before  O'Neall,  J.  at  Lancaster,  Fall  Term,  1851. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows. 
''The  first  of  these  cases  was  an  action  of  trespass  for  re- 
moving a  hoase  from  a  lot,  in  the  village  of  Lancaster ;  the 
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second  was  an  action  of  trespass  to  try  titles  to  the  same  lot. 
Gooch,  the  defendant  in  the  first  case,  is  the  agent  of  Richard* 
son,  the  plaintiiSf  in  the  second.  Both  present  the  same  ques- 
tions of  law  and  fact. 

"  To  understand  them,  it  is  necessary  to  state  that  John  Rich- 
ardson was  the  owner  of  the  lot,  and  died  intestate,  leaving  a 
widow  and  several  children ;  among  the  latter  were  Margaret, 
the  wife  of  Joseph  B.  Klingle,  J.  M.  Richardson,  Jane  Richard- 
son and  John  Richardson. 

"  In  the  Court  of  Common  Pleas  for  Lancaster  district,  pro- 
ceedings in  partition  were  instituted,  and  on  the  23d  April,  1834, 
the  commissioners  made  a  return  recommending  that  the  house 
and  lot  now  in  dispute  be  vested  in  Joseph  B.  Klingle,  in  right 
of  his  wife,  on  the  payment  of  eight  hundred  and  thirty  dollars 
to  J.  M.  Richardson,  Jane  Richardson  and  John  Richardson ; 
the  two  last  were  infants.  The  Court  confirmed  the  return,  and 
ordered*the  house  and  lot  to  be  vested  in  Joseph  B.  Klingle,  in 
right  of  his  wife,  on  paying  the  said  sum  of  eight  hundred  and 
thirty  dollars  to  J.  M.  Richardson,  Jane  Richardson  and  John 
Richardson,  according  to  the  sums  respectively  appropriated  in 
their  favor. 

"  In  1842,  J.  M.  Richardson  was  appointed  guardian  of  Jane 
and  John,  in  the  Court  of  Equity,  and  gave  sufiicient  bonds  and 
security. 

"  Before  November,  1847,  judgment  was  recovered  by  John 
M.  Potts,  assignee,  vs.  Joseph  B.  Klingle,  for  a  considerable  sum. 
This  case,  it  seemed,  belonged  to  Burris«  Under  an  execution 
issued  in  it,  the  house  and  lot  was  levied  on  and  sold  as  the 
properly  of  Joseph  B.  Klingle,  and  purchased  by  Burris,  to 
whom  the  sheriff  made  a  title,  on  the  5th  February,  1848. 

"  A  sci.  fa,  was  issued  at  the  instance  of  J.  M.  Richardson, 
Jane  Richardson  and  John  Richardson,  by  his  guardian,  J.  M. 
Richardson,  on  the  judgment  in  partition,  requiring  Joseph  B. 
Klingle  to  shew  cause  why  they  should  not  have  execution  for 
the  sums  respectively  assessed  in  their  favor ;  and,  also,  why 
the  house  and  lot  shall  not  be  sold  in  satisfaction  of  the  same. 
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This  seL  fa,  was  returnable  to  Spring  Term,  1847,  and  was  ac- 
cepted by  Joseph  B.  Klingle. 

"  At  Fall  Term,  16th  November,  1847,  an  order  was  made  by 
Withers,  J.  directing  the  sale  of  the  house  and  lot,  in  satisfac- 
tion of  the  sum  assessed  in  favor  of  J.  M.,  Jane  and  John ;  and 
on  the  6th  of  March,  1848,  the  sheriff  sold  the  house  and  lot, 
which  was  purchased  by  J.  M.  Richardson,  and  titles  made 
to  him. 

"  It  was  contended,  first,  that  this  was  not  authorized  by  the 
Act  of  1791 ;  and  that,  therefore,  J.  M.  Richardson  had  no  title 
to  the  lot.  I  thought  differently,  and  held  that  the  Court,  either 
by  sci.  fa.  or  rule,  could  enforce  the  conditional  judgment  of  the 
Court  by  ordering  a  sale,  if  desired  by  parties  in  favor  of  whom 
the  assessment  was  made. 

^  It  was  next  contended,  that  Klingle  had  paid  the  assess- 
ment, and  that  this  order  of  sale,  and  purchase  by  Richardson, 
was  a  mere  collusion  with  Klingle  to  defeat  his  creditor,  Burris. 
It  seemed  to  me  there  was  no  sufficient  proof  to  justify  such 
a  conclusion,  and  I  said  so  to  the  jury.  But  still,  the  facts  were 
all  left  to  the  jury,  and  they  were  told  if  they  believed  the  as- 
sessments were  paid,  to  find  for  the  plaintiff,  in  the  first  case, 
and  for  the  defendant,  in  the  second.  They  found  for  the  de- 
fendant, in  the  first  case,  and  for  the  plaintiff  in  the  second 
case." 

Jacob  Burris  appealed,  and  now  moved  for  a  new  trial  In 
each  case,  on  the  grounds — 

1.  Because  his  Honor  ruled  that  the  law  court,  upon  rule  or 
sci.  fa,  against  Klingle,  could  order  a  sale  of  the  lot  vested  in 
Klingle  and  his  wife,  upon  partition,  under  the  Act  of  1791,  for 
8o  much  money  as  exceeded  his  wife's  distributive  share  in  the 
real  estate  of  her  father. 

2.  Because  the  Coiu-t  riiled  that  a  distributee  might  resort  to 
a  sale  of  the  loc  vested  in  Klingle,  on  the  partition,  in  right  of 
his  wife,  for  the  excels  of  the  assessed  value,  notwithstanding 
the  distributee,  Jane  Allen,  had  a  Chancery  guardian,  under 
good  bond,  by  rule  of  sci.  fa,  under  the  Act  of  1791. 
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3.  Because  his  Honor  charged  that  all  the  circumstances 
proved,  shewing  fraud  in  the  sale  to  Richardson,  were  not  suffi- 
cient to  avoid  the  deed. 

Clinton,  for  the  motion. 
Moore,  contra. 

Curia,  per  Frost,  J.  The  Act  of  1791,  (5  Stat.  164)  pro- 
vides that,  when  the  land  cannot  be  fairly  and  equally  divided, 
the  commissioners  shall  make  a  special  return  to  that  effect ;  and 
if  the  Court  shall  be  of  opinion  that  it  would  be  for  the  benefit 
of  the  parties  that  the  same  should  be  vested  in  one  person,  or 
more  persons,  entitled  to  a  portion  of  the  same,  on  the  payment 
of  a  sum  of  money,  they  shall  determine  accordingly ;  and  the 
said  person  or  persons,  on  the  payment  of  the  consideration  mo- 
ney, shall  be*  vested  with  the  estate  so  adjudged  to  them,  as  ful- 
ly and  absolutely  as  the  ancestor  was  vested.  But  if  it  shall 
appear  to  the  Court  to  be  more  for  the  benefit  of  the  parties  that 
the  same  should  be  sold,  they  shall  direct  a  sale,  on  such  credit 
as  they  may  deem  right ;  and  the  property  so  sold,  shall  stand 
pledged  for  the  payment  of  the  purchase  money.  The  Court  is 
^upowered  to  make  such  rules  and  orders  as  may  be  necessary 
for  carrying  into  efiect  the  provisions  of  the  Act 

Pursuant  to  the  return  of  the  commissioners,  in  the  proceed- 
ings for  partition  of  the  estate  of  John  Richardson,  it  was  ad- 
judged that  the  house  and  lot  in  dispute  should  be  vested  in 
Joseph  B.  Klingle,  in  right  of  his  wife,  on  the  payment  of  eight 
hundred  and  thirty  dollars  to  J.  M.  Richardson,  Jane  Richard- 
son and  John  Richardson,  of  whom  the  two  last  were  infants. 
This  order  was  made  in  April,  1834. 

Before  1847,  but  after  the  judgment  in  partition.  Potts,  for  the 
use  of  Burris,  recovered  a  judgment  against  Klingle.  Under 
execution  on  this  judgment,  the  house  and  lot  were  sold  by  the 
sheriff,  the  5th  February,  1848,  and  purchased  by  Burris. 

On  the  case  stated,  and  by  the  grounds  of  appeal,  the  first  ques- 
tion that  arises  is,  was  the  proceeding,  by  scL  fa.  on  the  judg« 
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ment  m  partition,  and  the  order  for  a  sale  of  the  house  and  lot, 
regular? 

By  the  judgment  of  the  Court,  the  house  and  lot  were  to  be 
vested  in  Elingle,  ''  on  the  payment  of  the  consideration  mo 
ney."  The  payment  was  a  condition  precedent  to  the  vesting 
of  the  title.  Klingle  has  no  deed  of  conveyance.  It  is  wholly 
under  the  judgment  that  he  can  claim  any  right  or  title  in  the 
house  and  lot  He  did  not  comply  with  the  condition  of  the 
sale.  When  sheriffs  and  other  public  officers,  and  even  private 
persons,  make  a  contract  for  the  sale  of  property,  and  the  terms 
of  sale  are  not  complied  with,  the  seller  may  elect  to  rescind  the 
contract  and  re-sell  the  property,  or  bring  an  action  for  the  price. 
It  is  surely  competent  for  the  Court  to  enforce,  in  like  manner,  a 
eompliance  with  the  terms  of  a  judicial  sale.  Before  the  Court- 
can  proceed  against  the'  defaulting  purchaser,  it  is  proper  that  he 
should  have  notice  of  the  proceeding,  that  he  may  shew  cause 
against  any  order  that  may  affect  his  interests.  This  may  be 
done  by  a  rule,  or  by  a  scire  facicLS.  The  latter  mode,  which 
was  adopted  in  this  case,  is  more  formal  and  regular  and  most 
proper.  On  the  return  of  the  writ,  the  Court  may  order  a  re- 
sale of  the  land,  or  that  execution  issue  on  the  judgment  in  par- 
tition, to  enforce  payment  of  the  purchase  money.  No  other 
proceeding  is  necessary :  for  the  judgment  in  partition  establishes 
the  debt,  in  the  same  manner  as  any  other  judgment  of  the 
Court, — and  by  scire  facias  execution  may,  in  like  manner,  be 
awarded. 

.  The  next  question  is,  whether  Klingle  acquired  such  a  title, 
to  the  house  and  lot,  under  the  judgment  in  partition,  as  subjected 
it  to  the  lien  of  Potts's  judgment  against  him. 

The  judgment  in  partition  is  the  only  act  or  instrument  by 
which  Klingle  could  claim  a  title  to  the  house  and  lot.  By 
the  condition  prescribed,  no  title  was  vested  in  Klingle,  until 
the  consideration  money  was  paid.  This  condition  is  a  neces- 
sary security  for  the  payment  of  the  money  with  which  the 
house  and  lot  were  charged.  It  can  operate  no  hardship  or  sur- 
prise on  any  person;  for  any  enquiry  for  the  title  must  disclose 
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also  the  charge  on  the  property.  Until  the  consideration  money 
was  paid,  Klingle  had  only  an  equitable  title  to  the  house  and 
lot ;  which  is  not  subject  to  the  lien  of  a  judgaient. 

But  Burris  claims  a  lien  under  Potts's  judgment,  on  the  dis* 
tributive  share  of  Klingle's  wife,  paramount  to  the  sale  for  par- 
tition. It  might  be  a  sufficient  answer  to  this  claim,  that  the 
house  and  lot  were  partitioned  before  the  judgment  was  recov- 
ered. It  is,  however,  settled  that  while  the  distributee  has  a 
legal  title  to  his  distributive  share  of  real  property,  which  is  sub- 
ject to  the  lien  of  judgments  against  him,  and  may  be  sold  un- 
der execution,  yet  the  title  is  qualified  and  limited  by  the  right 
of  his  co-distributees  to  have  partition  made  of  the  property.  If 
the  land  be  sold  under  a  judgment  against  the  distributee,  be- 
.fore  any  proceeding  is  had  for  partition,  the  purchaser  acquires 
the  title  and  stands  in  the  place  of  the  distributee.  If  the  judg- 
ment is  not  enforced  by  a  sale  of  the  defendant's  distributive 
share,  before  partition,  the  lien  is  divested.  The  purchaser,  or 
distributee  in  whom  the  land  becomes  vested,  under  a  jr.dgment 
for  partition,  takes  it  discharged  of  the  lien  of  the  judgment. 
The  judgment  creditor  may,  by  timely  application  to  the  Court, 
have  his  lien  protected  by  an  order  for  the  payment  to  him  of 
the  defendant's  distributive  share  of  the  price  of  the  land.  Rabb 
vs.  Aiken,  (2  McC.  Ch.  119) ;  Johnson  vs.  Payne,  (1  Hill,  111) ; 
McQueen  vs.  Fletcher,  (MS.  Eq.  cases.  Deer.  1851). 

The  judgment  of  the  Circuit  Court  is  affirmed,  on  all  the 
grounds  of  appeal ;  and  the  motion  is  dismissed. 

O'Neall,   Evans,   Wardlaw,  Withers   and   Whitner, 
JJ.  concurred. 

Motion  dismissed. 
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Thomas  /.  Starke,  Jr.  ^  another  vs.  John  Harrison. 

A  sheriff's  deed  passes  no  greater  right  to  the  purchaser  than  the  defsndant  had  in 

the  land  at  the  dme  of  the  \ery  and  sale. 
Under  fi.  fa,  against  the  husband,  the  sheriff  sold  land  in  which  the  wift  had  an 

estate  of  inheritance :  the  wife  died,— the  husband  surviving  her:  Held,  ihai^  on 

the  wife's  death,  the  interest  of  the  purchaser  in  the  land  ceased,  and  that  he  was 

not  entitled  to  the  husband's  distributive  share  thereof. 

Before  Whitner,  J.  at  Fairfield,  Spring  Term,  1851, 

Trespass  to  try  titles.    The  plaintiffs  had  a  verdict ;  and  the 
defendant  appealed,  and  now  moved  for  a  nonsuit  or  new  trial. 

Gregg,  for  the  motion. 
Rutland,  Boyce,  contra. 

Curia,  per  Frost,  J.  Frances  Starke,  the  wife  of  Thomas 
J.  Starke,  was  seized  in  fee  of  the  tract  of  land  in  dispute. 
Judgment  was  recovered  against  Thomas  J.  Starke  during  the 
coverture ;  and  the  tract  was  sold  by  the  sheriff,  under  an  exe- 
cution sued  out  on  the  judgment,  and  purchased  by  the  defend- 
ant; who  entered  and  continued  in  possession  to  the  time  of 
bringing  this  action.  After  the  purchase  by  the  defendant, 
Frances  Starke  died ;  leaving,  surviving  her,  two  children, 
the  plaintiffs,  and  Thomas  J.  Starke,  her  husband;  who  are 
the  distributees  of  her  estate.  The  title  of  the  plaintiffs  to 
two-thirds  of  the  land  (which  is  all  they  claim)  is  not  dis- 
puted. The  defendant,  however,  denies  that  the  plaintiffs  have 
any  right  to  sue  him:  .claiming  that,  by  the  sheriff's  sale 
and  conveyance  to  him,  he  acquired  not  only  the  interest  in 
the  land,  of  which  Starke  was  possessed,  by  his  marriage,  at 
the  time  of  the  sale ;  but  also,  the  distributive  share  to  which 
Starke  might  become  entitled,  in  case  he  survived  his  wife. 
And  thus  the  defendant  maintains  that  he  is  tenant  in  com- 
mon with  the  plaintiffs  of  Starke's  distributive  share  of  the 
tract. 

The  cases  of  Harvin  vs.  Hodge,  (Dud.  23,)  and  Reeder  ads^ 
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Craig^  (3  McC.  411,)  are  cited  in  support  of  the  defendant's 
claim.  In  the  first  case,  husband  and  wife  joined  in  a  deed 
of  conveyance,  in  fee,  of  the  wife's  land  with  warranty.  The 
wife's  renunciation  of  her  inheritance  was  irregular  and  void. 
It  was  held  that  the  purchaser  acquired  the  husband's  distri- 
butive share,  on  the  death  of  his  wife,  and  was  a  tenant  in 
common  with  the  other  distributees  of  her  estate.  In  the 
second  case,  land  was  conveyed,  in  fee,  with  warranty,  to  a 
part  of  which  the  grantor  had  no  title,  at  the  time  of  convey- 
ance. He  afterwards  acquired  a  good  title  to  this  part.  It 
was  held  that  this  title  lecame  immediately  vested  in  the 
grantee.  The  estate  and  title,  in  these  cases,  were  transferred 
to  the  grantee  by  the  force  and  effect  of  the  conveyance  in  fee 
with  warranty,  whereby  the  grantor  was  estopped  to  deny  that 
the  grantee  had  an  absolute  estate  in  fee  simple.  For  "  the 
fruit  and  effect  of  a  warranty,  in  deed,  is,  that  it  doth  always 
conclude  and  bar  the  warrantor,  himself,  and  his  heirs  general, 
of  the  land  so  warranted,  forever :  so  that  all  his  present  and 
future  rights  that  he  hath,  or  may  have  therein,  are  hereby  ex- 
tinct." (Shep.  Touch.  182).  This  effect  of  a  warranty  is,  of 
course,  limited  to  a  grant  in  fee.  A  warranty  cannot  operate  to 
enlarge  the  estate  granted ;  but  only  to  give  assurance  of  it. 
However  large  may  be  the  warranty,  it  is  extinguished  when 
the  estate  to  which  it  is  annexed  is  determined.  ''  If  the  estate 
to  which  the  warranty  is  annexed  be  gone,  (that  is,  determined 
or  defeated)  the  warranty  annexed  thereto  is  gone  also.  And, 
therefore,  if  an  estate  tail,  to  which  a  warranty  is  annexed,  be 
spent,  the  warranty  is  determined."  (Shep.  Touch.  201).  So,  if 
the  grant  be  of  an  estate  for  life ;  or  of  all  the  grantor's  right, 
title  and  interest :  Hurd  vs.  Cushing^  (7  Pick.  169). 

There  is  no  warranty  in  a  sheriff's  deed  of  conveyance ;  nor 
is  any  warranty,  in  law,  by  the  defendant  in  the  execution,  an-* 
nexed  to  the  land  conveyed.  The  sheriff  conveys  only  the 
rights  title  and  interest  of  the  defendant.  Even  if  there  were  a 
warranty,  in  deed  or  in  law,  annexed  to  the  land  conveyed  by 
the  sheriff,  it  could  not  operate  to  enlarge  the  estate  beyond  the 
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terms  of  the  deed ;  and  it  would  be  extinct  when  the  estate 
granted  was  determined  or  defeated. 

What  right,  title,  or  interest  does  the  husband  possess  in  the 
real  estate  of  his  wife  ?  Properly,  he  cannot  be  said  to  have 
any  estate  in  it.  He  has  only  the  usufruct,  the  right  to  receive 
the  rents  and  profits  during  the  joint  lives  of  himself  and  his 
wife. 

The  sheriff  cannot  levy,  sell  and  convey  any  greater  interest 
in  the  land  than  the  defendant  has  at  the  time  of  levy  and  sale. 
The  purchaser  can  acquire  no  more  than  the  defendant  had  at 
the  time  of  the  levy.  *  The  sheriff  ^s  conveyance  of  any  more 
must  be  simply  void.  14  Mass.  20,'  Williams  vs.  Amory ;  16 
Mass.  186y  Roberts  vs.  Whiting ;  1  Hill,  111|  Johnson  vs. 
Payne. 

It  has  been  ai^ed  that  the  right  of  the  husband  to  a  distribu- 
tive share  of  his  wife's  land,  in  the  contingency  that  he  survive 
her,  is  a  right,  title  and  interest  which  may  be  levied  and  sold 
for  payment  of  his  debts.  There  can  be  no  doubt  that  a  vested 
remainder,  in  fee,  may  be  levied  and  sold,  during  the  continu- 
ance of  a  precedent  life  estate.  But  there  is  not  the  least  analo- 
gy between  the  cases.  Those  among  whom  the  law  distributes 
the  estate  of  an  intestate  ate  his  statutory  heirs ;  and  they  stand 
in  the  same  relation  to  each  othe*  as  the  ancestor  and  heir  at 
common  law.  The  same  rule  applies^  "  nemo  est  hcares  viven- 
tisP  The  heir  apparent  has  no  more  interest  in  the  estate  to 
which  by  law  he  may  succeed,  during  the  life  of  the  owner, 
than  the  remotest  stranger.  Husband  and  wife  may  inherit 
from  each  other,  as  either  may  inherit  from  their  next  of  kin^ — 
and  not  otherwise.  It  would  be  preposterous  to  assert  that  a 
purchaser  from  the  sheriff,  of  the  distributive  share  of  one  of 
many  co-distributees  of  a  tract  of  land,  should  acquire  the  dis- 
tributive shares  which  the  defendant  might,  by  survivorship,  ac- 
quire in  the  shares  of  all  his  co-distributees.  The  cases  of 
Rabb  vs.  Aiken,  (2  McC.  Ch.  119,)  and  Johnson  vs.  Payne,  (1 
Hill,  111,)  settle  the  principle  which  must  be  decisive  of  this; 
that  a  sheriff's  sale  and  conveyance  transfers  the  property,  inte* 
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rest  and  estate  in  land,  which  the  defendant  had  at  the  time  of 
the  levy ;  and  no  more. 
The  motion  is  dismissed. 

O'Neall,   Evans,   Wardlaw,  Withers   and   Whitner, 
JJ.  concurred. 

Motion  dismissed. 


Alfred  Fant  vs.  James  M.  Gadberry. 

Plaintiff  declared  upon  a  note  made  by  defendant:  at  the  trial  he  produced  a  note 

signed  in  the  name  of  a  firm,  and  proved  that  no  such  firm  existed,  and  that  the 

defendant  signed  the  note :  Held^  that  the  variance  was  fatal. 
The  declaration  contained  one  of  the  common  money  counts :  Hdi^  that  the  note 

could  not  be  given  in  evidence  under  that  count,    (a) 
A  motion  for  leave  to  amend,  after  motion  for  nonsuit  made  and  decided,  comes  too 

late. 

Before  O'Neall,  J.  at  Union,  Fall    Term,  1851. 

The  plaintiff  declared  upon  a  note  made  by  James  M.  Gad- 
berry.  The  declaration  also  contained  one  of  the  common  mo- 
ney counts.  The  note  offered  in  evidence  was  signed  *  Gadber- 
ry and  Fant.'  It  was  proved  that  there  was  no  such  firm,  and 
that  the  defendant  made  the  note.  It  was  objacted  that  the 
allegata^ni,  probata  did  not  correspond.  A  motion  for  nonsuit 
was  sustained  on  that  ground.  His  Honor  thought  the  note 
should  have  been  described  as  a  note  made  by  the  defendant  by 
the  name  and  style  of  Gadberry  &  Pant.  A  motion  to  amend 
was  made,  but  his  Honor  thought  it  came  too  late. 

The  plaintiff  appealed,  and  now  moved  this  Court  to  set 
aside  the  nonsuit,  on  the  grounds, 

1.  Because  the  declaration  was  good  and  sufficient. 

(a)  Vide  Maikews  vs.  Fogg^  I  Rich.  3^ ;  HavUand^  Risley  <f*  Co.  vs.  Simons^  4 
Rich.  338.  According  to  the  cases  of  Cole  vs.  Cushingj  8  Pick.  48,  and  Hughes  vs. 
Wheeler^  8  Cowen,  77,  it  would  seem  that,  where  a  note  is  given  in  evidence  under 
the  money  counts,  it  is  not  necessary  to  prove  the  cousideraiion.  R. 
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2.  Because  the  plaintiff  should  have  been  allowed  to  amend 
if  necessary. 

A.   W,  Thomson^  for  motion,  cited  1  Saund.  PI.  &,  Ev.  183 ; 
Harp.  115 ;  2  Mill,  109. 
Hemdon^  contra. 

Curia,  per  O'Neall,  J.  In  this  case  the  plaintiff  described 
the  note  as  the  note  of  J.  M.  Gadberry.  To  support  that  alle« 
gation,  he  offered  in  evidence  the  note  of  Gadberry  d&  Fant 
The  variance  is  plain  and  fatal. 

It  is  very  true,  if  he  had  given  a  proper  description  of  the 
note,  such  as  is  suggested  in  the  report,  and  had  followed  it  up 
by  proof  that  there  was  no  such  firm  as  Gadberry  &  Fant,  and 
that  Gadberry  signed  the  note,  in  the  names  of  parties  who 
could  not  be  liable,  he  (Gadberry)  would  have  thus  been  made 
liable  himself 

There  was  no  proof  to  sustain  the  money  count.  There  was 
nothing  to  shew  that  its  consideration  was  received  by  the  de- 
fendant. So,  too,  conceding  to  the  plaintiff,  that  the  note  is  the 
evidence,  by  the  -words  "  value  received,"  of  so  much  money 
received  to  the  use  of  the  plaintiff: — yet  looking  to  the  note 
alone,  it  is  the  evidence  of  the  receipt  of  that  much  by  Gadber- 
ry &  Fant. 

The  motion  to  amend  was  properly  overruled  by  the  Court. 
Such  a  motion  can  very  rarely  be  allowed  at  the  trial  term. 
Certainly  it  is  generally  improper,  when  the  case  is  on  trial,  and 
much  more  so,  when  a  motion  for  nonsuit  is  made,  argued  and 
decided,  and  nothing  remains  but  to  enter  it. 

The  motion  is  dismissed. 

Evans,  Wardlaw,  FrosT|  Withers  and  Whitner,  JJ. 
concurred.  • 

Motion  dismissed. 
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William  Levns  vs.  Dicey  Letoisj  admr'x  H.  Lewis. 

Where  dower  is  elaimed,  and  assigned,  or  the  ralue  thereof  assessed,  a  coTeoant  fior 
quiet  enjoyment,  contained  in  a  deed  of  conveyance  of  the  land,  is  broken. 

Before  Withers,  J.  <U  Marion^  Fall  Term^  1851. 

Covenant  upon  a  warranty  in  a  deed  of  conveyance,  by  the 
defendant's  intestate,  of  a  parcel  of  land,  wherein  the  value  of 
dower  had  been  recovered  against  the  plaintiff.  He  sought  re^ 
imbursement 

His  Honor  held  that  the  right  of  dower  having  been  assert- 
ed was  a  breach  of  the  covenant  by  the  intestate.  Considering 
such  recovery  of  dower  tantamount  to  an  eviction,  pro  tanto,  he 
thought  the  reasoning  on  which  the  case  of  Polk  vs.  Sumter  (a) 
proceeded,  warranted  such  position,  and  a  verdict  was  rendered 
for  the  plaintiff  accordingly. 

The  defendant  appealed. 

Miller,  for  appellant,  cited  Massey  vs.  Craine,  1  McC.  489. 
Harllee,  contra. 

Curia,  per  O'Neall,  J.  It  is  very  true,  that  dower,  in  the 
lifetime  of  the  husband,  is  no  breach  of  the  covenant  of  seizin  : 
for  it  is,  then,  no  estate, — it  is  a  mere  possibility, — and  that  is  all 
which  is  decided  by  the  case  from  1  McC.  489. 

But  if,  after  the  death  of  the  husband,  dower  is  claimed,  and 
assigned,  or  the  value  thereof  assessed,  it  becomes,  to  the  extent 
it  is  allowed,  a  breach  of  the  covenant  for  quiet  enjoyment ; 
which,  as  well  as  seizin,  is  contained  in  our  deeds. 

The  motion  to  reverse  the  decision  below,  and  to  order  a  non< 
suit,  is  dismissed, 

Evans,  Wardlaw,  Frost,  Withers  and  Whitner,  JJ. 
concurred. 

Motion  dismissed, 

(  a  )  2  Strob.  81. 
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Elizabeth  Speer  et  al.  vs.   W.  Duval  et  al. 

In  an  action  on  the  ease  for  flooding  plaintiff's  land  with  the  water  of  defendant's 
mill-pond,  an  order  will  not  be  granted,  at  the  instance  of  plaintiff,  for  a  survey  of 
the  pond  and  adjacent  lands ;  and  that  defendant  draw  off  the  water  from  his  pond 
to  facilitate  such  surrey. 

Before  Frost,  J.  at  Laurens^  Fall  Term^  1851. 

Case  for  flooding  plaintiff's  land.  The  plaintiffs  moved  the 
following  order. 

^  On  motion  of  Sullivan,  plaintiffs 's  attorney,  it  is  ordered  that 
James  G.  Gibbes  do  make  a  survey  of  the  mill-pond  of  the  de* 
fendants  and  such  of  the  adjacent  lands  of  the  parties  as  may 
be  necessary  to  ascertain  the  rise  in  the  stream  complained  of  by 
the  plaintiffs.  And  it  is  further  ordered,  that  Uie  defendants 
draw  off  their  mill  pond  to  facilitate  such  survey,  between  this 
and  the  first  day  of  February  next,  and  that  they  do  give  the 
plaintiffs  ten  days  notice  thereof^  previous  to  such  drawing  off 
of  said  pond<" 

The  order  was  refused.  "  I  knew,"  said  his  Honor,  "  of  no 
precedent  for  such  an  order ;  and  it  appeared  to  be  inconsistent 
with  the  practice  of  the  Court  to  require  the  defendant,  at  his 
cost  and  detriment,  to  provide  facilities  for  the  plaintiff  to  prove 
his  case." 

The  plaintiffs  appealed,  on  the  ground, 

Because,  it  is  respectfully  submitted,  that  the  Judge  erred  in 
refusing  said  order,  which  is  indispensable  to  justice  in  the  case, 
and  might  have  been  granted  consistently  with  the  power  of  the 
Court. 

Sullivan^  for  appellant. 
Irby  4*  Henderson^  contra. 

Per  Curiam.  There  is  no  precedent  for  the  motion  made  in 
this  case,  and  it  could  not  be  granted  without  an  interference 
with  the  defendauts's  control  over  their  own  land,  beyond  the 
power  of  the  Court.    The  appeal  is,  therefore,  dismissed. 
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Compton  vs.  Martin. 

Evans,  Wardlaw,  Frost,  Withers  and  Whitner,  JL 
concurring. 

O'Xeall,  J.  absent  at  the  argument 

Motion  dismissed. 


Daniel  T,  Compton  vs.  Washington  Martin, 

Defendant  hired  to  plaintiiT  a  negro  for  two  years  and  put  plaintiff  in  possession  ;  it 
was  agreed  that,  if  the  negro  should  become  dissatisfied,  after  two  or  three  months 
trial,  the  contract  should  be  at  an  end;  defendant  in  a  few  days  got  possession  of 
the  negro  and  sold  him :  Held,  that  the  contract  of  hiring  having  been  performed 
by  the  defen4ant,  was  not  within  the  4th  section  of  the  statute  of  frauds. 

Hddj  also  J  that  defendant  could  not  rescind  the  contract  at  the  end  of  a  few  days. 

Hddj  further^  that,  in  trover  for  defendant's  conversion,  the  true  measure  of  damages 
was  the  difference  between  the  amount  fixed  as  hire  and  the  profits  of  the  negro's 
labor  for  two  years. 

The  fourth  section  of  the  statute  of  frauds  extends  only  to  cases  where  there  is  not  to 
be  complete  performance  on  either  side  within  a  year. 

Before  Frost,  J.  a/  Laurens^  Fall  Term,  1851. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows: 
"The  action  was  trover.  The  defendant  hired  to  the  plaintiff 
George,  a  young  negro  man,  for  two  years,  for  the  sum  of  one 
hundred  and  forty  dollars.  The  plaintiff,  was  to  instruct  George 
to  make  shoes.  George  was  sent  by  the  defendant  to  the  plain- 
tiff. After  he  had  been  a  few  days  with  the  plaintiff,  George  went 
off  to  the  defendant's.  Some  negotiation  ensued  between  the 
plaintiff  and  defendant  respecting  the  return  of  Greorge.  There 
was  evidence  of  some  condition  annexed  to  the  hiring,  that  if 
George  was  dissatisfied,  after  two  or  three  months  trial,  the  con- 
tract should  be  at  an  end.  Whether  this  was  a  condition  of  the 
original  agreement,  or  made  after  George  left  the  plaintiff,  was 
not  certainly  ascertained.  The  defendant  sold  George  in  a  few 
days  after  he  had  returned  to  him  from  the  plaintiff.  There  was 
evidence  that  Geoi^e,  as  an  apprentice,  would  earn  for  the  plain- 
tiff, during  the  first  year,  thirty-five  cents  a  day,  and  during  the 
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second  year,  fifty  five  or  sixty  cents  a  day.  The  difference  be- 
tween the  hire  and  the  profits  of  George's  labor  was  what  the 
plaintiff  claimed  by  way  of  damages. 

^^  A  motion  was  made  for  a  non-suit,  on  the  ground  that  the 
contract  was  not  to  be  performed  in  one  year,  and  invalid,  under 
the  statute  of  frauds,  because  not  in  writing.  The  motion  was 
refused,  because  the  contract  was  fully  performed  by  the  defend- 
ant when,  in  execution  of  the  agreement  between  them,  the  de- 
fendant sent  George  into  the  possession  of  the  plaintiff;  and  noth- 
ing more  remained  for  the  defendant  to  do.  The  contract  was 
to  be,  and,  in  fact,  was  performed  immediately.  The  statute  does 
not  require  the  price  to  be  paid  or  the  consideration  to  be  per- 
formed within  the  year. 

"  The  jury  were  instructed  that  if  the  evidence  shewed  that  it 
was  a  condition  of  the  contract,  that  the  defendant  might  rescind 
it,  if  he  was  not  satisfied,  then  the  verdict  should  be  for  the  de- 
fendant. But,  if  the  condition  was,  that,  if  George,  after  two  or 
three  months  trial  of  the  trade,  was  dissatisfied,  the  contract 
might  be  rescinded,  the  plaintiff  was  entitled  to  recover.  By 
selling  George  immediately,  the  defendant  had  broken  his  con- 
tract  and  forfeited  any  benefit  from  the  condition.  The  jury  were 
further  instructed  that  what  the  plamtiff  claimed  was  the  true 
measure  of  his  damage.  They  found  for  the  plaintiff  eighty 
dollars." 

The  defendant  appealed,  and  now  moved  for  a  non-suit,  and 
iailing  in  that,  for  a  new  trial. 

For  a  non-suit  on  the  following  grounds : 

1.  That  the  contract  for  the  hire  of  the  slave  was  not  to  be 
carried  into  full,  effective  and  complete  execution  within  the  space 
of  one  year  from  the  making  thereof,  but  extended  to  a  period  of 
two  years,  and,  it  is  respectfully  submitted,  was  void  under  the 
statnte  of  frauds. 

2.  Because  there  was  no  such  part  performance  on  behalf  of 
the  plaintiff  as  to  take  the  case  out  of  the  statute  of  frauds. 

For  a  new  trial,  on  the  above  grounds,  together  with  the  addi- 
tional grounds : 
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1.  Because  the  proof  was,  that  the  plaintiff  was  to  pay  $140 
for  the  hire  of  the  negro  for  two  years,  and  to  instruct  him  in  the 
trade  of  shoe  making,  with  condition  that  the  contract  might  be 
rescinded  or  continued  after  two  or  three  months  trial,  and  it  was 
rescinded.  And  the  services  of  the  negro  for  the  first  three 
months  were  not  more  than  equivalent  to  his  board  and  clothing, 
4ind  no  damage  could  have  been  sustained  during  that  time  by 
loss  of  service. 

2.  Because,  that  if  the  contract  were  obligatory,  the  jury  erred 
in  giving  eighty  dollars  damages  for  the  plaintiff,  when  the  de* 
mand  on  the  part  of  the  plaintiff  could  not  have  exceeded  $140, 
the  stipulated  hire ;  and  the  demand  of  the  defendant  was  for 
at  least  $140,  the  hire  and  compensation  for  loss  of  instruction 
of  hfs  negro,  together  with  the  board  and  clothing  of  said  negro, 
which  exceeded  the  claim  of  the  plaintiff,  and. the  verdict  ought 
to  have  been  for  the  defendant. 

3.  Because  the  plaintiff  sustained  no  damages,  and  the  verdict 
was  contrary  to  law  and  evidence. 

Sullivatij  for  appellant,  cited  Chit,  on  Con.  68,  67, 68, 396 ;  11 
East,  114 ;  3  Pick.  83 ;  17  Wend.  307 ;  6  Wend.  204 ;  2  Bail.  614. 
Youngf  Simpson^  contra. 

Curia,  per  Wardlaw,  J.  The  motion  for  non-suit  assumes, 
that  the  agreement,  in  its  nature,  could  not  have  been  fully  exe- 
cuted by  the  plaintiff  before  the  expiiation  of  two  years,  and, 
therefore,  contends  that  it  is  within  the  fourth  section  of  the  sta- 
tute of  frauds.  But  the  defendant,  on  his  part,  had  fully  exe- 
cuted it  by  the  delivery  of  the  boy  George,  subject  only  to  the 
stipulated  condition  imder  which  it  might  have  been  rescinded 
after  two  or  three  months  trial  by  George.  The  section  of  the 
statute  which  is  relied  on,  extends  only  to  cases  where,  by  the 
appointment  or  understanding  of  the  parties,  there  is  not  to  be 
complete  performance  on  either  side  within  a  year.  Where  the 
contract  is  executed  bjr  one  of  the  parties,  or  is  intended  to  be  so, 
within  the  year,  the  statute  does  net  anply,  although  there  may 
be  some  acts  to  be  done  by  the  other  party,  beyond  the  limit  of  a 
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year.  Donellan  vs.  Read^  3  B.  and  Ad.  899 ;  BcUes  vs.  Moore^ 
2  Bail.  614. 

The  report  sufficiently  answers  the  grounds  for  new  trial.  The 
jury,  under  the  instructions  given,  have,  in  effect,  decided  that 
the  defendant  had  not,  under  the  condition,  which  was  vaguely 
proved,  an  absolute  right  of  recision  at  pleasure  within  three 
roonths,  and  that  by  selling  George  he  has  unjustifiably  antici- 
pated the  existence  of  dissatisfaction,  which  the  plaintiff  says 
would  not  have  existed  at  the  prescribed  period. 

The  jury  were  authorized  to  estimate  the  damages  according 
to  the  evidence.  The  defendant  contends  that,  as  the  plaintiff 
was  only  to  pay  $140,  and  has  paid  nothing,  he  cannot  have  sus- 
tained any  loss.  The  same  course  of  reasoning  would  establish 
that  no  damages  can  ever  be  recovered  against  a  party  who  re- 
fuses to  perform  his  agreement,  where  the  other  party  has  not 
done,  and  is  not  yet  bound  to  do,  what  is  stipulated  on  his  part; 
or  that  every  agreement  to  sell  and  deliver  may  be  violated  at 
pleasure;  or  even  that  by  refunding  the  price  and  interest,  a 
party  selling  may  rescind  a  contract  of  sale  already  executed. 

The  motions  are  dismissed. 

Evans,  Frost,  Withers  and  Whitneb,  JJ.  concurred. 
CNeall,  J.  absent  at  the  argument. 
Motions  dismissed. 


Horatio  McClenaghan  vs.  Jacob  Brock. 

The  commoD  law  rule,  that  carriers  of  goods  are  responsible  for  all  losses  or  injuries 
except  such  as  arise  from  the  act  of  God,  or  the  enemies  of  the  eountryi  applies  to 
carriers  by  water  as  well  as  by  land. 

Carriers  of  passengers  are  liable  only  on  the  score  of  negligence ;  and  slaTes  are  con« 
sidered  as  passengers. 

The  owner  of  a  steam  boat  carrying  a  slave  as  a  passenger,  kdd  not  to  be  liable  for 
an  injury  done  to  the  slave  by  the  accidental  discharge  of  a  gun  in  the  hands  of  a 
free  negro,  who  was  employed  as  a  servant  on  the  boat--the  free  negro  and  thA 
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slave  beings,  at  the  time  of  the  accident,  on  board  a  lighter  alongside  of  the  steam 
boat 

A  master  is  not  responsible  for  the  act  of  his  free  servant  done  outside  of  his  em- 
ployment 

In  general,  questions  of  negligence,  in  the  perfonnance  of  a  bailment,  are  to  be  de> 
cided  by  a  jury;  but  where  the  facts,  in  evidence  on  the  part  of  the  plaintiff,  fail  to 
shew  any  negligence,  there  is  nothing  to  go  to  the  jury,  and  the  plaintiff  may  be 
nonsuited. 

Before  Withers,  J.  at  Marion^  Fall  Term,  1851. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
"  The  action  was  in  case,  for  the  recovery  of  damages,  arising 
from  a  gun-shot  wound  received  by  Richard,  the  plaintiff's  slave, 
while  on  board  the  steamer  Darlington,  of  which  the  defendant 
was  captain  or  master,  and  which  was  navigated  by  him,  on  the 
Pee  Dee  river,  in  a  business  carried  on  between  Cheraw  and 
Charleston,  stopping  at  the  intermediate  landings.  The  wound 
in  one  leg,  from  the  contents  of  a  gun,  was  so  severe  as  to  re- 
quire immediate  amputation  of  that  limb— and  it  was  effected  as 
soon  as  practicable,  on  the  night  of  the  day  when  the  injury  was 
received,  by  the  advice  of  sundry  physicians,  who  were  called  to 
the  case. 

"  The  evidence  for  the  plaintiff  tended  to  show  that  he  had 
taken  the  boat  at  Charleston,  and  had  placed  Richard  (with 
some  other  slaves)  on  board  for  transportation  to  his  plantation 
on  Pee  Dee,  which  was  not  far  below  Marr's  Bluff,  on  the  west- 
em  side  of  the  river ;  that  a  lighter  was  taken  in  tow  by  the 
Darlington,  not  far  below  the  plaintifl^s  plantation,  and  was  at- 
tached to  the  boat  on  the  western  side ;  that  the  passengers  step- 
ped from  the  boat  upon  the  lighter  when  they  pleased,  and  that 
Richard  was  on  the  lighter  when  he  was  wounded ;  that  when 
the  boat  approached  the  plaintiff's  landing,  the  pace  of  the  Dar- 
lington was  slackened  for  a  moment,  the  overseer  of  McClene- 
ghan  standing  on  a  knoll  there  surrounded  by  water ;  that  the 
boat  proceeded,  however,  as  the  water  in  the  river  was  high,  and 
with  a  view,  probably,  of  landing  the  plaintiff  and  his  negroes, 
with  otherS;  at  Marr's  Bluff,  as  a  much  more  convenient  place  of 
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delivery  than  the  plaintiff's  landing ;  that  between  those  points, 
and  within  one  or  one  and  a  half  miles  of  the  Bluff,  a  discharge 
of  a  gun  was  heard,  on  the  side  of  the  boat  to  the  westward 
where  the  lighter  was  attached,  and  where  Henry,  a  bright  mu- 
latto, (a  free  negro,  I  presume,)  was  employed  on  the  trip,  acting 
in  the  capacity  of  second  engineer ;  that  immediately  the  negro, 
Richard,  was  seen  wounded,  on  the  lighter ;  the  mulatto  was  in 
a  state  of  agitation  and  apparent  anxiety,  and  at  the  Bluff,  with 
a  gun  in  his  hand,  was  showing  k  witness  how  the  accident  oc- 
curred ;  that  a  double  barrel  shot-gun  had  been  seen  near  his 
position  in  the  course  of  the  trip,  and  he  had  occasionally  used 
it  in  shooting  sea-fowl.  I  have  but  little  doubt  the  jury  would 
have  concluded  that  the  injury  was  inflicted  by  this  gun  in  the 
hands  of  Henry,  the  mulatto,  and  that  he  was  employed  on  the 
boat  as  superintendent  of  one  of  the  engines. 

"  It  appeared  from  the  testimony  of  Boykin  Witherspoon,  that 
the  boat  stopped  at  Crawford's  landing,  (which  is  between  the 
plaintiff's  and  Marr's  Bluff,  and  from  six  to  ten  miles  below  the 
latter,  as  another  witness  said,)  and  that  the  plaintiff  might  have 
landed  at  Crawford's  landing,  but  while  at  or  near  the  place,  the 
defendant  advised  the  plaintiff  to  proceed  to  Marr's  Bluff  and 
land  there,  to  which  the  plaintiff  appeared  to  accede.  Mr,  With- 
erspoon thought  the  plaintiff's  slaves  were  on  the  steamer  till 
after  passing  ("rawford's  landing,  when  the  boy  went  on  the 
lighter,  by  whose  orders  he  knew  nor,  but  he  supposed  he  had 
followed  the  example  of  white  passengers,  and  went  on  the  lighter 
alongside,  '^  rambling  about  for  amusement,"  and  not  for  the  pur- 
pose of  landing ;  he  had  no  idea  the  boy  was  ordered  there  by 
any  one ;  he  thought  a  position  on  the  lighter  as  safe  for  a  pas- 
senger as  one  on  the  steam  boat ;  that  the  colored  man,  Henry, 
acting  as  second  engineer,  was  intelligent,  civil  and  humble  in 
Ills  demeanor,  and  seemed  greatly  distressed  and  excited,  when 
Mr.  Witherspoon  reached  the  wounded  negro,  soon  after  the  ex- 
plosion of  the  gun  was  heard. 

"  The  remainder  of  plaintiff's  testimony  related  to  the  char- 
acter of  the  wound,  the  necessity  of  amputation,  the  employment 
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of  the  Darlington  in  the  business  of  a  common  carrier  in  trans- 
portmg  merchandize  and  passengers,  the  expenses  in  the  treat- 
ment of  the  wound,  encountered  by  the  plaintiff,  and  the  great 
reduction  in  the  value  of  the  boy,  Richard. 

"  Such  was  the  case  presented  by  the  plaintiff,  McCleneghan  ; 
whereupon,  a  nonsuit  was  moved  on  the  part  of  Brock,  the  de- 
fendant, upon  the  grounds : 

"  1st.  That  Brock  was  responsible,  not  as  a  common  carrier  of 
merchandize,  but  only  upon  the  law  applicable  to  the  carrier  of 
passengers,  which  required  some  proof  ol  negligence  as  produc- 
ing the  disaster. 

"2d.  That  the  evidence  adduced  established  a  case  in  which 
Brock  must  be  allowed  to  stand  upon  the  law  applicable  to  the 
liability,  or  the  reverse,  of  a  master  for  his  servant,  or  else  of  a 
principal  for  his  agent ; — and  the  plaintiff's  testimony  had  shown 
that  the  damage  had  resulted  from  an  act  of  trespass,  by  a  ser- 
vant or  agent,  wholly  unauthorized  by  the  master  or  principal, 
expressly  or  by  implication,  and  wholly  beyond  and  distinct  from 
the  line  of  employment  or  duty  prescribed  in  fact  or  by  inference 
to  the  agent  of  the  mischief;  and  hence,  that  such  agent  was,  in 
the  present  case,  alone  and  exclusively  responsible  to  the  plaintiff. 

"  For  the  plaintiff  it  was  insisted,  that  admitting  the  authority 
of  our  case  of  Clark  ads.  McDonald,  (4  McCord,  223,)  to  the 
extent  of  the  real  point  adjudged,  and  the  rules  prescribed,  by 
modem  writers,  for  the  case  of  carriers  of  white  and  firee  passen- 
gers, yet  that  a  negro  slave  shoiild  not  be  held  to  be  on  the  foot- 
ing of  a  passenger,  but  regarded  as  property,  and  a  carrier  should 
be  liable  for  an  injury  to  him,  as  he  would  be  for  the  like  to  mer- 
chandize, with  this  qualification,  to  wit,  that  he  might  show,  in 
defence,  some  act  of  the  negro,  as  a  moral  agent,  which  produced 
the  injury. 

"  Though  not  insensible  to  the  good  sense  w  hich  seemed  to  be 
contained  in  the  proposition  for  the  plaintiff,  on  a  consideration 
of  policy,  I  thought  the  law,  so  far  as  yet  established,  was  with 
the  defendant,  and  accordingly  I  rendered  a  judgment  of  non- 
suit.'* 
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The  plaintiff  appealed  and  now  moved  this  Court  to  set  aside 
the  nonsuit,  on  the  following  grounds,  to  wit : 

1st.  Because  a  common  carrier  is  liable  for  all  injuries  happen- 
ing to  negro  slaves,  while  in  his  custody  for  carriage,  except  such 
as  result  from  the  act  of  God,  from  the  act  of  enemies  of  the 
country,  from  the  fault  of  the  party  complaining,  or  from  the 
mere  voluntary  act  of  the  slave ;  and  when  it  is  proved  on  the 
part  of  a  plaintiff,  as  was  done  in  this  case,  that  slaves  have  been 
delivered  to  such  carrier,  and  have  been  injured  while  in  his 
possession,  the  plaintiff  is  entitled  to  go  to  the  jury,  the  burden 
being  upon  the  defendant  to  trace,  by  evidence,  the  injury  to  one 
of  those  causes  which  are,  in  law,  sufficient  to  exempt  him  from 
liability  therefor. 

2d.  Because  his  Honor  held  that  the  carrier  is  liable  for  the 
safety  of  slaves,  placed  in  his  custody  for  carriage,  only  to  the 
extent  to  which  a  passenger  carrier  is  liable  for  the  safety  of  ordi- 
nary passengers,  and  that  the  injury  complained  of  must  have 
resulted  from  some  degree  of  negligence  or  want  of  care  on  the 
part  of  the  carrier ;  which,  it  is  submitted,  was  error. 

3d.  Because,  if  the  liability  of  passenger  carriers  is  the  legal 
measure  of  liability  in  the  case  of  carriage  of  slaves,  it  is  re- 
spectfully submitted,  the  carrier  permitting  a  free  negro  in  his 
service  as  such  carrier,  to  have  the  use  of  fire- arms,  at  his  plea- 
sure, and  for  his  amusement,  on  board  of  a  steam  boat,  is  an  in- 
stance of  that  degree  of  negligence  which  is  sufficient  in  law  to 
make  the  carrier  liable  for  any  injury  to  a  passenger  occasioned 
by  such  fire-arms  in  the  hands  of  a  free  negro ;  and  there  was,  in 
this  case,  evidence  of  this  state  of  facts,  which  ought  to  have 
been  submitted  to  the  jury. 

4th.  Because  his  Honor  held  that  the  liability  of  a  master  car* 
rier  of  passengers,  for  the  acts  of  his  servants  and  employees  to 
his  passengers,  is  no  greater  nor  other  than  the  liability  of  masters 
in  general  for  the  acts  of  their  servants  to  strangers;  whereas  it 
is  submitted,  such  master  carriers  are  liable  for  injuries  to  pas- 
sengers, resulting  from  the  general  carelessness  and  negligent 
habits  of  their  servants  and  employees,  when  the  act  occasioning 
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the  injury  is  done  while  in  the  service,  though  it  be  not  in  pur- 
suit of  the  service,  of  the  master. 

6ih.  Because  the  burden  is  upon  the  carrier  to  shew  that  the 
servant,  by  whose  agency  injury  has  been  done,  is  careful  and 
trustworthy  in  his  general  character  and  habits,  and  generally 
that  the  act  was  not  done  under  circumstances  rendering  the 
carrier  liable. 

Dargan,  for  the  motion.  The  defendant  is  liable  as  a  common 
carrier.  As  a  general  rule,  carriers  are  liable  for  all  losses  which 
are  not  attributable  to  the  act  of  God  or  the  enemies  of  the  coun- 
try. The  exceptions  are  where  the  loss  arises  from  the  natural 
deterioration  of  the  article ;  or,  where  all  proper  care  is  taken, 
and  the  loss  is  attributable  to  the  act  of  the  slave  or  animal  car- 
ried. Cited  and  commented  on  6  Strob.  114,  Mc'Jall  vs.  Brock; 
Ang.  on  Car.  §210,  214;  Rutherford  vs.  McGowen,  1  N.  and 
McC.  17 ;  2  N.  and  McC,  19 ;  1  McC.  157  ;  4  McC.  223  ;  4  Rich. 
154 ;  2  Rich.  613  ;  lb.  455 ;  Boyce  vs.  Anderson^  2  Peters,  150 ; 
4  Porter,  234 ;  4  Rich.  468.  Slaves  should  not  be  put  on  the 
footing  of  ordinary  passengers  ;  they  aie  subject  to  the  orders  of 
the  carrier,  who,  for  the  time,  is  their  master.  On  the  4ih  and 
6th  grounds,  he  cited  Angel  on  Car.  §10;  193,  note  3;  521  et 
seq. ;  2  Kent  Com.  600 ;  1  Green.  Ev.  §  221 ;  Story  on  Bailm. 
§601-2,  507;  Story  on  Agency,  §314,  400,  48  note  2;  Dud.  R. 
265,  272 ;  2  Rich.  285  ;  Ang.  on  Car.  §573.  If  the  defendant  is 
to  be  regarded  as  a  passenger  carrier,  then  he  is  liable  for  slight 
neglect,  and  the  question  of  negligence  should  have  been  sub- 
mitted to  the  jury.    Ang.  on  Can  iers^  §  604,  note  5. 

Munroj  contra.  Slaves  are  not  chattels — they  are  passengers ; 
and  a  carrier  is  not  liable  for  any  injury  to  a  passenger  out- 
side of  the  contract.  Cited  Story  on  Bailm.  §  499,  590,  601, 602 ; 
13  Peters,  181 ;  2  Camp.  79 ;  2  Kent  600  notes ;  Boyce  vs.  An- 
derson,  2  Peters,  150.  From  the  plaintiff's  own  showing,  there 
was  no  negligence  on  the  part  of  defendant.  Then  was  defend- 
ant liable  as  master  for  the  act  of  his  servant,  the  mulatto,  Henry? 
Story  on  Agency,  §  308-9,  310,  318 ;  2  Kent  Com.  259 ;  1  East, 
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106 ;  1  C.  and  M.  29 ;  1  Amer.  Lead.  Cases,  465 ;  4  Rich.  329 ; 
lb.  426 ;  2  Green.  Ev!  §256. 

Inglisy  in  reply,  considering  the  first  and  second  grounds  of 
appeal  together,  adverted  to  the  general  rule  of  a  common  car- 
rier's liability,  and  the  reasons  thereof,  and  argued :  1.  That 
Degro  slaves,  having  the  legal  characteristics  and  incidents  of 
personal  chattels,  and  being  articles  of  commerce,  are  within  the 
terms  and  within  the  reason  of  the  general  rule ;  and  that  the 
rule,  in  its  application  to  this  class  of  chattels,  ought  not  to  be 
relaxed  or  modified,  unless  for  very  good  reasons,  and  then  only 
so  far  as  those  reasons  require;  and  in  this  connection  cited 
Coggs  vs.  Bernard,  1  Smith's  Lead.  Cases,  82 ;  McCall  vs.  Brock^ 
5  Strob.  1 19 ;  Story's  Bailments,  sec.  464,  465, 467,  488 ;  Angel 
on  Carriers,  sec.  148-150;  Domat,  sec.  529.  1166,  1175,  1180; 
Jones  on  Bailments,  pp.  103,  104 ;  Riley  vs.  Home,  5  Bingh.  R. 
217,  (15  Eng.  Com.  L.  422) ;  Reaves  vs.  Watermany  2  Spcers 
R.  206 ;  7  Stat.  So.  Ca.  397 ;  Tayloi-'s  Elem.  of  Civil  Law,  429. 
2.  That  the  reasoning,  in  reference  to  the  slave's  powers  of  voli- 
tion and  locomotion,  his  intelligence,  &c.  on  which  the  rule  con- 
tended for,  on  the  part  of  the  defendant,  and  stated  in  Xhe  second 
ground  of  appeal,  rests  for  support,  does  not  require  nor  justify 
such  an  entire  departure  from  the  rule  of  liability  in  regard  to 
other  chattels,  but  is  fully  met  and  satisfied  by  the  modification 
of  the  general  rule,  which  is  conceded  in  the^r^^  ground  of  ap- 
peal ;  and  in  this  connection  cited  and  commented  on  Boyce  vs. 
Anderson,  2  Peters  U.  S.  Rep.  150 ;  Williams  vs.  Hitchcock,  4 
Port.  Ala.  R.  234 ;  Clark  vs.  McDonald,  4  McCord's  R.  223  ;  and 
urged  the  affirmation  by  the  Court  of  the  rule  contended  for,  on 
the  part  of  the  plaintifif,  as  the  only  one  which  regarded  the  slave 
in  his  double  legal  character  of  person  and  chattel,  and  provided 
as  well  for  the  master's  right  of  property  as  for  the  slave's  right 
of  person.  Further,  on  ihe  first  ground,  in  reference  to  the  bur- 
den of  proof,  cited  Story  Bailm.  sec.  52l> ;  Angel  on  Carriers,  sec. 
202,  472,  569 ;  Swindler  vs.  Hilliard  4*  Brooks,  2  Rich.  pp. 
305-309 ;  Singleton  vs.  Hilliard  ^  Brooks,  1  Strob.  218. 

On  the  third  ground  of  appeal,  as  to  the  rule  of  liability  of  pas-^ 
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senger  carriers,  cited  Story  Bailm.  sec.  601 ;  Angell  on  Carriers,  sec. 
523, 568 ;  2  Greenl.  Ev.  sec. 221 ;  Parwellvs.  B. ^  W, Rail  Road 
Co.  4  Mete.  R.49 — That  free  negroes  are  unfit  to  have  the  uncon- 
trolled use  of  fire  arms  ;  cited  7  St^t.  So.  Ca.  474— that  defend- 
ant's permitting  such  use,  in  the  circumstances  of  this  case,  was 
a  negligence,  in  breach  of  his  public  duty  as  a  passenger  carrier, 
for  the  consequences  of  which  he  is  legally  liable ;  cited  Pothier 
on  Olig.  pp.  55-57,  Pt.  1,  ch.  1,  sec.  2  §  2.  Ibid,  p.  236 ;  Pt.  2,  ch. 
6,  sec.  8,  art.  3  §  5  ;  King  vs.  Ford,  1  Starkie  R.  418,  (2  Eng. 
Com.  Law  R.  453) — as  to  the  legal  connection  between  defend* 
ant's  negligence  and  plaintiff's  damage,  cited  Wallacf^s  note  to 
Coggs  vs.  Bernard^  1  Smith's  Lead.  Cas.,  33 ;  Law  Libr.  p. 
t87 ;  Bird  vs.  Holbrook,  4  Bingh.  628,  (15  Eng.  Com.  Law  R. 
91) ;  Lynch  vs.  Nurdin,  1  Adolp.  &  Ellis  R.  N.  5,  (41  Eng.  Com. 
L.  R.  422) ;  Harrison  vs.  Berkeley,  1  Strob.  R.  529 ;  and  com- 
mented on  Holmes  and  others  vs.  City  Council  of  Charleston,  4 
Rich.  426. 

On  the  fourth  ground  of  appeal,  argued  the  liability  of  pas- 
senger carriers  for  the  acts  of  employees  to  the  extent  claimed — 
on  the  authority  of  Angel  on  Carriers,  sec.  540-548,  and  from 
the  analogy  of  the  civil  law  rule,  in  reference  to  carriers,  inn- 
keepers, &c.  and  the  common  law  rule  in  relation  to  inn-keep&rs, 
citing  Story  Bailm.  sec.  464,  470-472 ;  Jones  Bailm.  pp.  93,  94 ; 
Domat,  sec.  529,  1175-1178,  1181 ;  Cooper's  Justinian,  Lib.  4, 
Tit.  5,  sec.  3 ;  Calye's  case,  8  Coke's  R.  32 ;  1  Smith's  Lead. 
Cas.  47. 

On  the  fifth  ground  of  appeal,  cited^  Angel  on  Carriers,  sec. 
569 ;  Danner  vs.  Rail  Road  Company,  4  Rich.  R.  329. 

Curia,  per  O'Neall,  J.  The  liability  of  carriers  of  goods, 
both  by  land  and  water,  in  this  State,  has  been  placed,  for  many 
years,  on  the  same  footing  which  had  been  established  by  the 
immemorial  usages  of  the  Kipgdom  of  Great  Britain. 

In  our  earliest  cases,  a  distinction  was  attempted  to  be  made  in 
favor  of  water  carriers.  In  1807,  in  Eveleigh  vs.  Sylvester,  (2 
Brev.  178,)  the  Court  said,  ''It  had  been  determined  by  the 
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Courts  some  years  ago,  that  the  doctrine  of  the  English  law,  in 
regard  to  common  carriers,  does  not  apply,  in  its  full  extent,  to 
carriers  in  boats  on  our  rivers.  T^hat  this  class  of  carriers  are 
not  answerable  for  accidents,  against  which  ordinary  foresight, 
care,  diligence  and  skill,  such  as  are  usually  employed  and  ex- 
erted, by  men  of  ordinary  care  and  prudence,  in  their  own  affairs, 
are  insufficient  to  protect  them."  In  that  case,  the  boat  was 
snagged  in  the  usual  channel  of  the  Santee  river.  The  particu- 
lar peril,  encountered  in  that  case,  was  preserved,  as  a  means  of 
exempting  a  boatman  from  liability ;  but  the  doctrine  of  the  case 
was  fortunately  forgotten,  in  the  long  sleep  of  thirty-two  years, 
which  it  enjoyed  before  publication.  In  Harrington  vs.  Lyles^ 
2  N.  &  McC.  88,  (decided  in  1819,)  Judge  Johnson  tells  us,  it 
was  with  difficulty  he  could  bring  his  mind  to  adopt  the  common 
law  rule  of  the  liability  of  carriers.  If  he  had  been  informed, 
truly^  of  the  doctrine  of  Eveleigh  vs.  Sylvester,  he  would,  with 
all  his  great  powers  and  authority,  have  enforced  and  maintained 
it  'j  but  instead  of  it,  he  referred  to  Eveleigh  vs.  Sylvester  as  au- 
thority for  the  common  law  rule,  in  its  application  to  boatmen, 
and  decided  that  case  accordingly.  In  Smyrlvs.  Niolan,  2  Bail. 
421,  the  same  rule  was  recognized  and  enforced.  In  that  case, 
the  peculiar  peril  creating  the  exemption  in  Eveleigh  vs.  Syl- 
vester was  placed  upon  its  proper  ground.  It  had  been  previ- 
ously, in  the  Steam  Boat  Company  ads.  BasoUj  Harp.  262,  put 
down,  as  an  additional  exception,  such  as  could  not  "be  guarded 
against  by  human  skill  and  prudence."  In  Smyrl  vs.  Niolan,  it 
was  placed  as  actus  Dei,  if  a  boat  "  pursuing  the  usual  channel 
of  a  river  runs  upon  an  unknown  snag."  In  Patton  vs.  Mc^ 
grath  4*  Brooks,  Dud.  169,  the  liability  of  steam  boat  owners 
and  masters,  as  common  carriers,  was  fully  established,  and  they 
were  denied  any  exemption  from  perils  arising  from  fire,  in  con- 
sequence of  their  boats  being  propelled  bj  that  element.  So  that 
the  whole  class  of  carriers  of  goods  by  land,  or  water,  are  now 
governed  by  the  common  law  rule,  that  they  are  insurers  against 
all  losses  or  injuries  which  may  arise  from  their  transportation! 
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except  such  as  are  the  result  of  the  act  of  God,  or  the  enemies  of 
the  country. 

In  Clark  ads.  McDonald^  4  McC.  223,  it  was  ruled,  that  a  car- 
rier, the  owner  of  a  steam  boat,  was  not  liable  for  a  slave,  as  he 
would  be  for  a  bale  of  goods.  It  was  further  ruled,  in  that  case, 
that,  if  the  loss  arise  from  the  act  of  the  slave,  such  as  not  es- 
caping f.om  under  the  deck  of  a  steam  boat,  which  had  grounded, 
and  which  filled  with  water,  where  such  escape  was  practicable, 
plain,  and  easy,  the  carrier  would  not  be  liable. 

It  did  not,  in  that  case,  enter  into  the  mind  of  the  Court,  that 
slaves,  as  human  beings,  must  be  considered  as  passengers ;  and 
that,  so  considered,  the  carrier  was  only  liable  on  the  score  of" 
negligence.  That  this  is  the  true  view,  is  apparent,  the  moment 
it  is  presented.  For  a  slave's  transportation,  by  land  or  water, 
is  not  paid  for  by  either  weight  or  measurement.  He  is  not 
stowed  away  as  goods.  He  eats,  and  sleeps,  and  has- loco- 
motion, and  must  be  provided  for  accordingly.  These  attributes 
do  not,  however,  elevate  him  above  the  brute,  which  stands 
in  a  stall,  or  is  secured  in  a  cage.  He  has,  however,  reason. 
In  this  respect,  however  degraded  his  caste,  he  is  far  elevated 
above  the  brute  creation  ;  and,  as  a  man,  he  is  to  be  carried  and 
treated  far  differently  from  goods,  or  brutes.  He  is  therefore 
paid  and  cared  for  as  a  passenger,  and  it  is  in  this  character  that 
the  carrier's  liability  is  assumed,  and  is  to  be  enforced.  Such 
was  the  point  of  view  in  which  the  Court  regarded  the  slave  of 
Dr.  Sill,  in  the  case  of  Sill  vs.  The  So.  Ca.  JR.  JR.  Company,  4 
Rich.  154,  and  that  of  '^ passenger  carriers  ^^  was  the  liability 
which  the  Court  regarded  the  defendants  as  incurring  in  that 
case.    Id.  153. 

Passenger  carriers,  Mr.  Story  tells  us,  (Story  on  Bail.  §601,) 
are  not,  like  common  carriers,  insurers  against  all  injuries,  except 
the  act  of  God,  or  the  4)ublic  enemies,  and  are  only  bound  to 
carry  safely  those  who  commit  themselves  to  their  care,  ^^  as  far 
as  human  care  and  foresight  toill  go,^^  In  section  602,  he  gives 
the  consequence  of  this  rule,  that  passenger  carriers  are  not  re- 
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sponsible  for  accidents  where  all  reasonable  skill  and  diligence 
hare  been  employed. 

The  defendant,  although  a  common  earlier  as  to  the  goods 
with  which  his  boat  was  laden,  was  also  a  passenger  carrier  as 
to  the  plaintiff  and  his  slaves.  As  to  them,  he  was  bound  to 
carry  each  and  all  of  them  safely  and  securely,  as  far  as  human 
care  and  foresight  could  go.  In  what  has  he  failed  to  perform 
this  duty  ?  is  the  enquiry  before  us. 

The  slave  of  the  plaintiff  was  wounded  in  one  leg,  so  severely 
as  to  render  amputation  necessary: — this  condition  of  the  pro- 
perty would  have  cast  upon  the  defendant  the  duty  of  shewing 
that  it  arose  from  no  want  of  diligence  on  his  part :  but  the 
plaintiff's  proof  shewed  that  the  slave  was  injured  on  a  lighter 
alongside  the  boat,  by  the  firing  of  a  gun  in  the  possession  of  the 
second  engineer,  the  mulatto,  Henrjr.  How  this  can  be  consi- 
dered negligence,  on  the  part  of  the  bailee,  I  cannot  conceive. 
The  slave's  own  will  and  act  placed  him  in  the  position  where 
he  received  the  injury.  His  place  was  on  the  steam  boat ;  if  he 
bad  been  there,  he  would  not  have  received  the  injury.  It  was 
therefore  the  consequence  of  his  own  act,  and  for  it  the  defend- 
ant was  no  more  liable  than  the  defendant  in  McDonald  vs. 
Clark. 

So,  too,  how  can  an  act  of  one  of  the  defendant's  servants,  out- 
side of  his  employment,  and  in  no  way  connected  with  it,  be 
considered  as  the  neglect  of  his  bailment?  If  the  mulatto, 
Henry,  in  the  management  of  the  boat,  or  engine,  had,  from  want 
of  skill;  or  negligence,  caused  the  injury,  then  the  defendant 
would  have  been  most  clearly  liable :  so,  too,  if  he  were  a  slave, 
and  had  wilfully  mismanaged  either,  and  thereby  had  caused 
the  injury,  I  should  have  held  the  defendant  liable.  But  if  he 
was  a  free  man,  as  we  understand  was  the  fact,  then  the  defend- 
ant would  be  no  more  liable  for  his  wilful  act,  than  he  would  be 
for  the  act  of  a  white  servant.  Both  are  sui  juris :  both  are 
legally  capable  of  accounting  for  a  tort  dviliier :  a  slave  is  not : 
that  makes  the  distinction.  Moore  vs.  Draylon^  Parker  ^  Co. 
vs.  Oordofif  Dud.  268,  270,  et  seq. 


88  APPEALS  AT  LAW. 


Gardner  vt.  Williamson. 


The  injury  here  has  no  relation  whatever  to  the  boat :  it  arose 
from  the  accidental  discharge  of  the  gun,  in  the  hands  of  the 
mulatto,  Henry.  It  may  be  that  he  is  liable  in  trespass.  So,  too, 
perhaps,  the  defendant  would  have  been,  if  the  injury  had  pro- 
ceeded from  the  discharge  of  the  gun,  in  his  own  hands.  But 
even  then  his  liability  would  have  been  immediate  and  personal, 
not  consequential  and  relative.  His  liability  would  have  arisen, 
in  such  a  case,  from  his  tort,  not  from  his  bailment. 

It  is  true,  in  general,  questions  of  negligence,  in  the  perform- 
ance of  a  bailment,  are  to  be  decided  by  a  jury.  But  where  the 
facts,  m  evidence,  on  the  part  of  the  plaintiff,  fail  to  shew  any 
negligence,  whereby  the  bailee  should  be  charged,  in  such  case, 
there  is  nothing  to  go  to  the  jury :  the  law  steps  in,  and  declares 
that  the  plaintiff  is  not  entitled  to  recover.  A  nonsuit  was  there- 
fore properly  ordered,  and  the  motion  to  set  it  aside  is  dismissed. 

Evans,  Withers  and  Whitner,  JJ.  concurred. 

Frost,  J.  dissented. 

Motion  dismissed. 


T.  P.  Gardner  vs.  B,  Williamson. 

PlaintiiT,  an  overseer,  and  defendant,  bis  employer,  ag^reed  that,  "should  either  be- 
come dissatisfied  and  wish  to  be  off  from  the  ageeement,  said  "  plaintiff  "  shall  re- 
ceive what  two  disinterested  persons  shall  agree  for  him  to  have,  to  be  paid  when 
the  crop  is  sold :"  defendant  terminated  the  contract  before  the  end  of  the  year,  and 
plaintiff  brought  suit  for  the  value  of  his  services.  Held^  that  it  was  not  a  condi- 
tion precedent  to  the  plaintiff's  right  of  action  that  he  should  offer  to  refer  the  mat- 
ter to  two  disinterested  persons. 

Before  Withers,  J.  a/  Darlington^  Fall  Term^  1851. 

Assumpsit  for  overseer's  wages.  By  the  written  agreement 
between  the  parties,  defendant  was  to  furnish  ten  hands,  named, 
five  mules,  &c.  and  plaintiff  to  work  as  ihe  eleventh  hand ;  and 
it  was  stipulated  that  '^  should  either  become  dissatisfied  and 
wish  to  be  off  from  the  agreement,  said  Gardner  shall  receive 
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what  two  disinterested  persons  shall  agree  for  him  to  have,  to  be 
paid  when  the  crop  is  sold.'* 

As  early  as  July,  the  defendant  became  dissatisfied  :  in  Sep- 
tember he  took  away  eight  of  the  ten  hands,  and  plaintiff  aban- 
doned the  place. 

Before  the  bringing  of  the  action,  neither  party  had  ever  offered 
to  refer  the  matter  to  two  disinterested  persons,  according  to  the 
terms  of  the  agreement. 

His  Honor  overruled  a  motion  for  a  nonsuit  and  the  plaintiff 
had  a  verdict 

The  defendant  appealed,  and  now  renewed  his  motion  for  a 
nonsuit,  on  the  grounds : 

1.  Because  the  parties  having  disagreed  and  separated  before 
the  end  of  the  year,  the  plaintiff  was  not  entitled  to  any  other 
compensation  for  his  services  than  what  two  disinterested  per- 
sons should  agree  ought  to  be  paid  to  him,  and  having  made  no 
proposition  to  defendant  to  settle  the  matter  according  to  con- 
tract, he  had  no  right  to  sue  the  defendant  at  law. 

2.  Because  the  plaintiff  did  not  prove  such  a  performance  of 
the  contract  on  his  part  as  entitled  him  to  recover. 

Dargan^  for  appellant,  cited  1  Ch.  PL  320,  322,  332 ;  1  T.  R. 
845 ;  I  Johns.  R.  347 ;  2  Johns.  R.  148. 
Phillipsj  contra. 

Curia^per  Whitner,  J.  This  action  is  brought  by  an  overseer 
against  his  employer,  and  is  founded  on  a  written  agreement.  The 
terms  of  the  contract  impose  and  assume  reciprocal  duties.  The 
employer  denies  the  right  of  the  overseer  to  maintain  his  present 
suit,  because  the  parties  stipulated  that  "  should  either  become 
dissatisfied  or  wish  to  be  off  from  the  agreement,  said  Gardner 
(the  overseer)  shall  receive  what  two  disinterested  persons  shall 
agree  for  him  to  have,  to  be  paid  when  the  crop  is  sold."  The 
defendant  became  dissatisfied,  terminated  the  agreement  before 
the  end  of  the  year,  and  no  estimate  was  made  by  disinterested 
persons,  nor  was  there  any  offer  to  call  in  two  disinterested  per- 
sons, by  either  party,  for  that  purpose.    The  question  now  raised 
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is,  whether  this  stipulation  devolved  on  the  plaintiff,  the  one,  or 
the  other,  as  a  condition  precedent  to  his  right  of  recovery. 

Whether  a  condition  he  precedent  depends  much  on  the  nature 
of  the  transaction  and  the  meaning  of  the  parties.  Whether  the 
mutual  stipulations  in  a  contract  are,  or  are  not,  dependant  one 
on  another,  and,  therefore,  whether  or  not  an  action  lies  for  one 
party  without  previous  performance,  or  offer  to  perform,  the  stipu- 
lations on  his  side,  depends  on  the  good  sense  of  the  case.  (1 
T.  R.  633 ;  6  T.  R.  570;  7  Id.  125.)  Here  the  contract  was  com- 
plete for  the  general  purpose,  without  this  stipulation.  If  carried 
out  fully,  no  reference  would  have  been  necessary  to  it  whatever. 
It  simply  enables  the  party  dissatisfied  to  terminate  the  contract 
before  the  end  of  the  year,  and  thereupon  provides  a  mode  of 
easy  and  prompt  adjustment.  It  was  inserted,  doubtless,  for 
their  mutual  protection,  if  not  mainly  for  the  defendant's  security. 
But  from  the  objection  here  urged,  we  must  inquire  what  act  is 
thereby  stipulated  to  be  performed  by  either  of  these  contracting 
parties.  In  totidem  verbis  the  plaintiff  entered  into  no  undertak- 
ing, on  his  part,  specially  to  procure  an  estimate  oi  two  disinter- 
ested persons,  even  although  the  defendant  became  dissatisfied. 
He  was  bound  to  accept  such  an  estimate,  if  made,  and  he  too 
had  a  right  to  claim  this  mode  of  umpirage  clearly.  There  was 
a  corresponding  obligation,  on  the  part  of  defendant,  to  pay  ac- 
cording to  the  measure  thus  adopted,  and  he  had  an  equal  right 
to  claim  this  tribunal.  The  failure  on  the  part  of  plaintiff  in  no 
way  excluded  him  or  impaired  his  rights.  Neither  the  nature  of 
the  transaction,  nor  the  terms  of  the  contract,  indicate  the  party 
bound  to  act,  though  the  benefits  of  this  stipulation  were  evi- 
dently open  to  each  party,  and  might  have  been  availed  by  either. 
The  refusal  on  a  proper  offer  from  either,  would  have  placed  the 
other  in  the  wrong.  It  is  very  analarous  to  questions  of  notice ; 
wherever  the  circumstance  which  is  alleged  as  the  foundation  of 
defendant's  liability  is  more  properly  within  the  knowledge  or 
privity  of  plaintiff,  he  must  aver  and  prove  the  notice.  But 
where  the  matter  does  not  lie  more  properly  in  the  knowledge  of 
one  of  the  parties  tlian  the  other,  notice  is  not  requisite.    So  here. 
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although  the  plaintiff  may  have  secured  for  himself  the  henefit 
of  having  his  compensation  fixed  by  two  disinterested  persons, 
if  he  chose  to  waive  that  right  and  resort  to  the  arbitrament  of 
twelve  instead  of  two  disinterested  persons,  it  is  quite  a  sufficient 
answer  to  defendant's  motion,  that,  in  his  turn,  he  had  the  same 
resort,-*  was  entitled  to  the  same  tribunal  of  two  disinterested 
persons, — and,  being  the  actor  in  the  termination  of  the  engage- 
ment, in  point  of  obligation  was  the  more  bound  to  proceed 
to  the  next  step,  if  desired.  At  least,  neither  having  appealed 
to  the  court  of  their  own  creation,  each  may  be  well  regarded  as 
having  waived  his  rights  under  this  stipulation  in  the  agreement ; 
and  hence  must  submit  to  the  common  tribunal  of  the  country. 
The  motion  for  nonsuit  is  refused. 

O'Neall,  Evans,  Wardlaw,  Frost  and  Withers,  JJ.  con* 
curred. 

Motion  refused. 


Marina  Hays  vs.  Wm.  Hays  and  C  D.  Evans,  landlord. 

Testator  devised  as  follows:  "I  lend  unto  my  beloved  dauo^hter/'  M.  H.  a  tract  of 
land,  "  and  at  her  death  I  lend  the  premises  unto  her  children,  each  to  be  equally 
benefited  thereby;  and  at  their  death  I  then  give  said  premises  to  their  issue,  to  be 
equally  divided  among  them ;  but  in  case  there  be  no  such  issue,  then  I  give  it  to 
my  next  of  kin."    Held^  that  M.  H.  took  only  a  life  estate. 

A  married  woman  has  no  power,  under  the  Act  of  1795,  to  release,  before  a  magis- 
trate, her  interest  in  lands  when  it  is  less  than  an  estate  of  inAeritance. 

SembU^  that  under  the  Acts  of  1731  and  1767,  she  may  release,  before  a  judge,  ofwif 
tslaU. 

A  magistrate's  certificate  of  a  wife's  renunciation  of  inheritance  is  not  conclusive 
against  her:  she  may  show  that  it  was  not,  in  fact,  her  free  and  voluntary  act;— 
and,  in  order  to  show  this,  she  may  give  in  evidence  her  declarations,  at  the  time,  to 
the  magistrate,  and  the  subsequent  declarations  of  the  magistrate  to  other  persons. 
Per  O'Neill,  Withbbs  and  WniTnER,  J  J. 

Before  Withers,  J.  aJt  Marion,  FaU  Term,  1851. 
The  report  of  his  Honor,  the  presiding  Jjidge,  is  as  follows : 
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"This  action  was  in  trespass  to  try  title.  The  only  question 
submitted  to  the  jury  was  that  which  concerned  the  validity  of  a 
renunciation  of  inheritance  in  the  land  in  dispute,  by  the  plaintiff 
during  coverture. 

"  Henry  Hays,  the  husband  of  the  plaintiff,  had  died  about 
two  years  before  the  trial ;  and  the  land  in  question  had  been 
sold,  in  his  life-time,  under  execution  against  him ;  bought  by 
Thomas  Evans,  deceased,  in  March,  1838,  for  $1700;  sold  by 
the  sheriff,  as  the  property  of  Thomas  Evans,  and  purchased  by 
C.  D.  Evans,  a  defendant,  for  $380. 

"  The  plaintiff  derived  her  interest  in  the  land  from  the  will 
of  her  father,  Christopher  Dew.  He  devised  as  follows :  "  I  lend 
unto  my  beloved  daughter,  Marina  Hays,  574  acres  of  land," 
(describing  that  now  in  question.)  "  and  at  her  death  I  then  lend 
the  premises  unto  her  children,  each  to  be  equally  benefitted 
thereby ;  and  at  their  death  I  then  give  said  premises  to  their 
issue,  to  be  equally  divided  among  them ;  but  in  case  there  be 
no  such  issue,  then  I  give  it  to  my  next  of  kin." 

"  I  ruled  a  point  of  law  against  the  plaintiff,  arising  from  this 
clause,  and  the  language  of  the  Act  of  '95,  relating  to  the  renun- 
ciation of  inheritance,  and  joining  her  husband  in  a  conveyance 
of  land  by  a  married  woman,  to  wit,  that  such  a  proceeding  by 
a  married  woman  had  reference  to  a  fee  simple  interest  I  held 
that  it  embraced  the  life  estate  of  the  plaintiff.  This  I  supposed 
to  be  the  only  question  of  law  presented  by  the  case,  and  it  was 
ruled  in  favor  of  appellants. 

"  After  the  sale  by  the  sheriff  of  the  land  to  Thomas  Evans, 
the  plaintiff  havmg  a  family  of  children,  and  her  husband,  Henry 
Hays,  being  a  drunken,  thriftless  man,  the  plaintiff,  as  the  testi- 
mony went  to  shew,  held  to  the  premises  with  great  tenacity,  and 
before  the  mterest  of  C.  D.  Evans  accrued,  had  been  twice  ex- 
pelled, once  (a  witness  said)  under  the  law  of  landlord  and  ten- 
ant, and  again  under  that  of  forcible  entry. 

"  It  was  also  in  evidence  that  after  C.  D.  Evans  acquired  his 
interest,  he  had  instituted  proceedings  to  expel  her  and  her  hus- 
band, but  they  were  not  carried  out.    The  husband  did  not  seem 
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to  be  the  obstacle  in  the  way,  but  the  plaintiff  was ;  so  much  so, 
that  on  one  occasion  she  was  picked  up  and  carried  out  by  sheriff 
and  posse. 

"  Though  C.  D.  Kvans  became  the  purchaser  of  the  land  at 
sheriff's  sale  in  September,  1845,  the  conveyance  to  him  bears 
date  10th  April,  1846. 

"  Evan  Hays,  who  married  the  plaintiff's  sister,  said  that  C. 
D.  Evans  was  at  his  house  some  time  after  he  purchased  the 
land  (the  plaintiff  being  then  on  it  and  working  there)  and  said 
he  would  put  her  out  by  the  tenant  law.  The  witness  expressed 
the  opinion  that  he  could  not ;  Evans  said,  if  not,  he  would  hire 
hands  and  put  her  out  by  force.  In  the  morning  after  this,  he 
and  the  plaintiff  met,  and  Evans  said  he  thought  they  had  bet- 
ter make  arrangement  instead  of  disputing  about  the  land ;  she 
replied,  all  she  wanted  was  a  fair  trial  in  Court,  and  if  he  gained 
the  land  he  might  have  it.  He  answered  she  should  not  have  a 
fair  trial.  Her  son,  Clayton  Hays,  described  the  same  interview 
thus :  Evans  said  to  plaintiff,  I  suppose  you  are  going  to  work 
that  land ;  she  answered,  yes.  He  replied,  I  think  you  had  bet- 
ter quit  it.  She  said  she  never  would,  unless  he  would  give  her 
a  fair  trial  in  Court,  and  if  she  lost  it,  she  would  say  no  more 
about  it.  He  said,  she  should  not  have  a  fair  trial  for  it.  It  was 
not  insisted  before  the  jury,  by  the  plaintiff's  counsel,  that  Mr. 
Evans  meant  any  purpose  of  preventing  justice,  but  this  evi- 
dence was  used  to  show  that  there  was  a  purpose  to  constrain,  as 
far  as  possible,  by  strong  language,  the  will  of  the  plaintiff,  and 
drive  her  to  part  with  her  inheritance.  To  the  same  end,  evi- 
dence was  given  of  the  violent  threats  of  her  husband  to  coerce 
her  to  surrender  her  rights  in  the  land;  and  her  son,  Clayton, 
testified,  that  before  as  well  as  after  an  agreement  with  C.  D. 
Evans,  (soon  to  be  mentioned,)  the  husband,  his  father,  was  in 
the  habit,  or  at  all  events  occasionally,  beat  his  mother,  though 
he  did  not  say  that  he  ever  did  so  to  compel  her  to  yield  up  the 
land  and  her  right  to  it.  From  other  witnesses  it  appeared  that 
he  had  threatened  to  compel  her,  and  used  violent  language,  to 
part  with  her  inheritance.  Thomas  Evans,  in  his  life-time,  had 
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authorized  a  proposition  to  be  made  to  her,  that  he  would  give 
her  four  hundred  dollars  or  a  negro  girl,  not  over  eighteen,  for  a 
renunciation  of  her  inheritance.  The  suggestion  was  made  to 
her  husband.  He  reported  that  she  would  not  accept  the  offer, 
and  threatened  to  force  her.  He  was  told,  however,  by  Evans's 
agent,  that  would  not  do. 

"  Finally,  after  some  intercourse  with  James  E.  David,  Esq. 
of  Marlborough,  on  the  part  of  plaintiff  or  her  husband,  or  both 
of  them,  (some  witnesses  thought  David  acted  as  plaintiff's  ad- 
viser) there  was  a  meeting  by  C.  D.  Evans,  the  plaintiff,  her 
husband,  David  and  some  others,  at  the  neighboring  house  of 
Whittenden,  on  the  17th  June,  1846,  when  a  line  of  division 
was  agreed  upon  by  plaintiff  and  Evans,  two  trees  marked  to  fix 
it,  and  the  parties  (plaintiff  and  Evans)  agreed,  in  writing,  that 
she,  the  plaintiff,  should  have  one  parcel  of  the  land,  (which 
turned  out  to  be  one  hundred  and  twenty-seven  acres,)  which 
Evans  was  to  convey  to  a  trustee  to  hold  for  her  use  during 
life,  remainder  to  her  issue ;  and  she  was  to  convey,  in  fee  sim* 
pie,  to  Evans  the  remainder  of  the  tract  of  five  hundred  and 
seventy-four  acres.  This  agreement  was  in  David's  hand- 
writing, was  under  seal,  and  had  two  witnesses.  Evans  was 
to  procure  a  surveyor  to  run  the  line  of  partition.  He  did  so ; — 
conveyances  were  interchanged  between  Evans  and  the  plain- 
tiff and  her  husband,  in  pursuance  of  the  agreement. 

"  Leggett,  the  surveyor,  testified  that  he  saw  no  evidence  of 
reluctance  on  the  part  of  the  plaintiff  in  signing  the  conveyance 
on  her  part.  Seven  days  afterwards,  Hairgrove  appeared,  being 
an  acting  magistrate,  to  take  renunciation  of  inheritance.  He 
said  that  when  he  arrived,  Henry  Hays,  the  husband,  was  iu 
the  yard,  and  he  told  him  to  remain  there  'till  he  saw  his  wife : 
that  he  examined  her  privately,  in  the  absence  of  her  husband, 
and  that  she  executed  the  renunciation  of  inheritance  without 
objection ;  that  she  said  she  had  promised  Evans  to  sign,  and 
she  would.  She  was  then  residing  in  a  negro  house.  On  cross- 
examination,  Hairgrove  said  that  he  asked  her  if  she  was  wil- 
ling to  sign,  and  she  replied  as  above,  alluding  to  her  {Hromise 
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to  Evans ;  that  he  read  the  renunciation  to  her ;  that  soon  after, 
her  husband  having  entered  the  house,  he  asked  Hairgrove 
what  he  thought  of  the  arrangement,  and  whether  it  would  for- 
ever bar  his  wife  and  children  from  getting  the  land?  He 
thought  it  would.  The  plaintiff  then  said  that  if  she  had  not 
promised  Evans  she  would  not  have  signed  it.  Such  was  her 
language  according  to  his  best  recollection.  He  added,  that  if 
he  had  known  this  before  her  signature,  he  would  not  have 
taken  her  renunciation.  He  did,  however,  leave  with  the  con- 
veyance, and  delivered  the  same  to  Evans. 

"  A  witness  said  he  asked  Hairgrove  if  the  plaintiff  signed 
the  renunciation  willingly.  He  answered,  he  thought  not;  but 
gave  no  reasons.    This  was  a  few  days  after  the  transaction. 

''  Another  witness  said  Hairgrove  told  him  she  evidently  was 
not  willing,  but  as  she  had  promised  to  do  it  she  would,  to  keep 
peace  at  home,  or  to  make  peace ;  that  Hairgrove  had  since 
acknowledged  this  was  what  he  had  said  to  him,  but  that  his 
belief  was  founded  upon  a  conversation  after  the  execution  of 
the  paper. 

"  Evidence  was  given  as  to  the  value  of  the  land.  The  one 
hundred  and  twenty-seven  acres  which  was  assigned  to  plain- 
tiff was  upland,  poor,  had  some  timber  on  it.  One  witness  said 
some  of  the  portion  Evans  got,  was  worth  fifteen  dollars  per 
acre.  The  whole  tract  was  estimated  at  eight  dollars  per  acre, 
as  an  average  valuation. 

''  Such  are  the  general  features  of  the  case  made  by  the  evi- 
dence. Other  particulars,  perhaps,  would  appear  from  my  notes, 
coming  from  the  mouths  of  witnesses,  going  to  develope  the  un- 
happy habits  of  Henry  Hay,  the  plaintiff's  husband,  in  his  life- 
time, the  destitution  to  which  he  reduced  his  family,  the  violence 
of  his  language  and  conduct  towards  his  wife,  and  so  forth. 
All  these  matters  were  amply  discussed  by  counsel ;  on  the  one 
side,  to  shew  that  the  woman  was  brow-beaten  and  dragooned ; 
on  the  other  to  fortify  the  allegation  that  she  had  steadily  held 
out  against  all  such  influences,  adhered  to  the  land  and  her 
light  in  it,  with  great  pertinacity ;  that  she  acted  wisely,  seeing 
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she  could  not  occupy  it  during  her  husband's  life,  and  consider- 
ing that  he  might  survive  her,  in  making  such  arrangement  with 
Evans  as  secured  her  a  home,  so  much  needed  by  her. 

"  I  read  the  clause  of  the  Act  of  '95  to  the  jury  touching  the 
renunciation  of  inheritance,  and  all  the  evidence  offered  in  the 
case.  I  gave  what  illustration  I  could  of  the  freedom  of  will 
required  by  law  on  the  part  of  a  feme  covert,  in  such  a  transac*- 
tion,  and  submitted  to  them  the  question  of  fact  whether  the  act 
had  been  complied  with  in  the  present  instance.  At  the  conclu* 
sion  the  defendants's  counsel  desired  me  to  draw  the  attention 
of  the  jury  to  the  agreement  with  Evans,  before  the  conveyan- 
ces were  interchanged,  as  going  to  strengthen  the  defendants's 
position.  I  declined  to  do  more  than  to  refer  the  jury  to  it  as 
one  circumstance  in  the  case,  and  to  all  that  had  been  said  slbout 
it  in  argument,  pro  and  con ;  that  I  would  not  undertake  to 
repeat  the  arguments  at  bar  on  the  one  side  or  the  other.  They 
were  all  in  possession  of  the  jury,  and  to  be  considered  and  ad- 
judged by  them. 

^'  They  found  the  land  for  the  plaintiff,  and  five  dollars  dama- 
ges." 

The  defendants  appealed,  and  now  moved  for  a  new  trial,  on 
the  following  grounds : 

1.  Because  his  Honor  charged  the  jury  that  the  fact  that  the 
form  of  the  statute  having  been  complied  with  went  for  nothing^ 
and  if  they  were  satisfied,  from  the  evidence,  that  the  plaintiff 
did  not  sign  the  renunciation  freely  and  voluntarily,  that  she 
was  entitled  to  recover. 

2.  Because  his  Honor  should  have  instructed  the  jury,  that 
the  evidence  of  the  magistrate's  declarations,  after  his  certificate 
to  the  renunciation  of  inheritance,  as  to  the  willingness  of  plain- 
tiff to  renounce,  were  inadmissible  to  prove  that  plaintiff  did  not 
renounce  her  inheritance  under  the  terms  of  the  Act  of  the 
Legislature,  which  was  not  done. 

3.  Because  the  declarations  of  plaintiff  to  the  magistrate,  after 
she  had  signed  the  renunciation,  that  she  was  unwilling  to  re- 
nounce, were  incompetent  and  inadmissible,  to  vitiate  or  annul 
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her  solemn  act,  and  the  jury  should  have  been  so  instructed, 
which  was  not  done. 

4.  Because  the  evidence  of  the  magistrate,  that  plaintiff  said 
she  signed  it  because  she  ''  had  promised  Evans  to  do  it,"  fur- 
nished no  proof  that  the  terms  of  the  Act  of  the  Legislature 
were  not  strictly  complied  with,  and  the  jury  should  have  been 
so  charged. 

5.  Because  his  Honor  charged  the  jury,  that  the  fact  that  the 
deed  and  renunciation  were  signed  in  pursuance  of  an  agreement 
with  consideration  to  the  plaintiff,  made  no  difference ;  where* 
as,  it  is  submitted,  that  where  the  consideration  has  been  given 
and  accepted  by  the  plaintiff,  she  had  no  right  after  such  accep- 
tance to  repudiate,  or  set  it  aside. 

6.  'Because  there  was  no  sufficient  evidence  going  to  shew 
that  plaintiff  signed  the  deed  and  renunciation  under  duress, 
fear  or  dread  of  compulsion  or  force  from  any  person,  d&c.  but 
satisfactory  proof  that  it  was  otherwise,  and  for  a  valuable  con- 
sideration accepted  by  her,  and  retained  by  her  till  now. 

7.  Because  the  renunciation  was  in  accordance  with  law,  and 
vested  a  good  title  in  defendant,  C.  D.  Evans,  and  the  verdict 
was  against  law  and  evidence. 

Harllee,  for  the  motion,  cited  Jamison  vs.  Jamison,  3  Whar. 
647;  Hunter  vs.  Bryan,  2  Murph.  178;  6  Blackf.  476;  Mc^ 
Neely  vs.  Buckner,  6  Blackf.  391 ;  2  Bail.  461 ;  2  McC.  230 ; 
6  Vern.  411 ;  3  Bibb.  9;  5  Johns.  R.  412. 

Inglis,  contra,  cited  2  Mill,  12 ;  1  Peters,  328 ;  1  Mete.  642 ; 
1  Strob.  576 ;  2  Green.  Ev.  J  294 ;  12  Ohio,  364 ;  2  Murph.  390 ; 
21>ev.  311;  McQueen  on  Hus.  and  Wife,  166, 146;  1  Green. 
Ev.  §24;  Chit.  Con.  167;  1  Mill,  296;  2  N.  <fcMcC.  447;  3 
Green.  R.  60. 

The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.  There  are  two  matters  in  this  case  which,  it 
seems  to  me,  require  decision ;  and  when  they  are  decided,  they 
will  dispose  of  the  whole  case. 

1st  It  is  necessary  to  ascertain  what  was  the  estate  of  the 
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wife,  the  present  plaintiff,  in  the  land,  and  then  to  enquire, 
whether  that  was  the  subject  of  release  under  the  provisions  of 
the  3d  sec.  of  the  Act  of  1795.    5  Stat.  257. 

It  is  plain,  on  the  clause  of  the  will,  that  she  only  took  a  life 
estate.  Such  are  the  words  of  the  clause  ;  and  at  her  death,  it 
is,  then,  devised  to  her  children  ;  and,  at  th<^ir  death,  to  their 
issue ;  and,  failing  such  issue,  to  the  testator's  next  of  kin.  Be* 
yond  all  doubt,  her  children,  as  a  class,  will,  at  her  death,  take 
the  estate  as  a  remainder ;  and,  then,  the  question  may  arise, 
whether  the  limitation  to  the  issue  may  not  be  too  remote,  and 
their  estate  be  absolute. 

The  case  of  McClure  vs.  Young,  {a)  decided,  here,  in  the 
Court  of  Errors,  last  May,  puts  the  case,  forever,  at  rest,  in  its 
present  aspect. 

Having  only  a  life  estate,  it  is  to  my  mind  equally  clear,  that 
it  is  not  the  subject  of  release,  under  the  3d  sec.  of  the  Act  of 
1796.  Its  words  are,  "  every  married  woman  of  the  age  of 
twenty-one  years,  who  may  be  entitled  to  any  real  estate,  as  her 
inheritance,  and  may  be  desirous  of  joining  her  husband,  in 
conveying  away  the  fee  simple  of  the  same :"  They  shew,  con- 
clusively, that  a  life  estate,  or  an  estate  less  than  a  fee,  was  not 
contemplated.  "Any  real  estate  as  her  inheritance,"  means,  not 
such  an  estate  as  she  may  have  inherited,  but  such  an  estate  as  is 
capable  of  descent  and  inheritance  from  her.  The  words,  ''  in 
conveying  away  the  fee  simple  of  the  same,"  clearly  shew  the 
character  of  the  estate,  which,  by  the  law,  she  was  then  permit- 
ted to  convey.  It  is  supposed  that,  as  she  could  convey  the 
greater,  she  must,  necessarily,  have  the  power  to  convey  the 
less  estate.  This  is  not  a  necessary  consequence,  for  it  must  be 
remembered,  that  a  married  woman  can  only  make  a  valid 
deed,  in  such  cases,  and  by  such  forms,  as  the  law  allows. 

In  Brown  vs.  Spann,  2  Mill,  12,  Judge  Nott  states  the 
rule  to  be,  that  "  a  married  woman  is  not  capable  of  binding 
herself  by  deed,  unless  authorized  so  to  do  by  an  Act  of  the 
Legislature,  and  then  only  in  the  manner  and  to  the  extent  pre- 


(a)  3  Rich.  £q. 
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scribed  by  such  an  Act.''  This  covers  the  whole  question,  and 
shuts  out  the  possibiUty  of  the  release  having  effect  beyond  the 
estate  contemplated  by  the  Act.  By  the  29th  sec.  of  the  Act  of 
1731,  (3  Stat.  303)  and  the  7th  sec.  of  the  Act  of  1767,  (7  Stat. 
196-7)  amendat(»7  thereof,  a  married  woman  may  convey  "  any 
estate  or  inheritance,"  by  joining  her  husband  in  the  conveyance 
of  the  same,  and  acknowledging  before  any  of  the  Judges,  that 
such  was  her  voluntary  aft :  and. the  same,  upon  being  record- 
ed, will  bar  her  rights.  This  furnishing  a  remedy  for  the  casus 
omissus^  under  the  3d  sec.  of  the  Act  of  1795,  saves  the  neces- 
sity of  stretching  its  words  beyond  their  proper  meaning.  The 
release,  in  this  case,  according  to  this  view,  would  be  inopera- 
tive, and  void ;  but  as  we  have  not  all,  satisfactorily,  attained 
this  conclusion,  it  is  necessary  to  look  beyond  it 

2.  Was  the  magistrate's  certificate  examinable^  and,  if  so, 
was  the  jury  right  in  finding  that  her  act  of  release  was  not 
volimtary?  I  have  no  doubt,  that  the  magistrate's  certificate 
was  sufficient,  prima  facte,  for  the  defendants.  They  could 
have  given  it  in  evidence,  after  it  was  recorded,  as  a  quasi 
record;  and  there  rested.  Until  impeached,  it  was  a  perfect 
protection.  That  is  the  effect  of  Stevens  vs.  Doe,  on  the  de- 
tnise  of  Henry,  6  Blackf.  475.  But  the  defendants  did  not 
so  rest  the  case: — they  called  the  magistrate,  and  not  only 
proved  the  factum  of  the  release,  but  also,  that  it  was  her 
voluntary  act.  This  opened,  at  once,  the  door,  not  only  to 
the  reply  to  that  evidence,  that  it  was  not  so  in  fact,  but  also, 
to  his  credit,  by  examining  him  touching  matters  about  which 
he  had  made  previous  inconsistent  declarations.  But  if  the 
magistrate  had  not  been  sworn,  the  same  result  would  have 
followed :  for  his  certificate  is  evidence,  that  every  thing  was 
according  as  is  therein  stated:  hut  it  is  not  conclusive.  In 
this  respect,  it  stands  very  much  upon  the  footing  of  the  sub- 
scription of  a  deceased  witness  to  a  deed  or  will.  On  proof 
of  the  death  and  handwriting,  the  law  presumes  that  the  wit- 
ness, if  alive,  would  prove  every  thing  necessary  to  the  vali- 
dity of  the  deed  or  will.    To  destroy  the  legal  effect  of  this 
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presumption,  the  law  permits  the  declarations  of  the  witness,  or 
his  bad  character,  to  be  given  in  evidence.  McElwee  vs.  Sut- 
ton, 2  Bail.  128 ;  Black  vs.  Ellisj  3  Hill,  68.  So  here,  the 
declarations  of  the  magistrate  were  competent  to  show  that, 
notwitstanding  his  certificate,  the  release  was  not  the  voluntary- 
act  of  the  wife. 

I  agree,  too,  to  the  proposition,  so  well  maintained  by  the  coun- 
sel for  the  plaintiff,  that  the  magistrate  pught  to  have  cancelled  the 
release,  as  soon  as  he  ascertained,  which  he  did  before  he  left 
the  residence  of  the  wife,  and  while  it  was  yet  in  his  hands, 
that  it  was  pot  her  voluntary  act.  For  it  has  no  effect  until  it 
is  recorded.  Until  then,  I  apprehend,  it  is  the  subject  of  any 
legal  objection,  and  especially  is  it  so,  while  it  is  in  the  hands 
of  the  magistrate.  Until  he  delivers  it,  it  is  as  nothing.  As  a 
public  officer,  charged  with  the  protection  of  the  rights  of  one 
who  cannot  protect  herself,  it  is  his  duty  not  to  permit  a  paper, 
which  he  believes  to  be  wrong,  to  have  the  sanction  of  his 
authority. 

I  agree  fully  with  the  jury,  both  from  the  declarations  of  the 
wife  coming  from  the  magistrate,  and  the  other  facts  of  the 
case,  that  the  release  was  wrung  from  the  wife  by  the  cruelty  of 
the  husband,  and  the  paramount  necessity  (cieated  by  the  act 
of  the  defendant,  Evans,  in  demanding  possession,  which  he 
might  legally  do)  of  providing  a  home  for  herself,  her  children, 
and  her  drunken  husband.  Such  a  release,  so  obtained,  never^ 
with  my  consent,  shall  bar  the  rights  of  the  wife. 

The  motion  is  dismissed. 

Withers  and  Whitner,  JJ.  concurred. 
Wardlaw,  J.    I  concur  in  the  result,— agreeing  to  the  first 
position  taken  in  the  opinion. 

Frost,  J.  dissented. 
Motion  dismissed. 
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S,  A.  Dunrij  for  Thomas   Washington^  vs.  Hasting  Dial. 

The  payee  of  a  sealed  note  assigned  it  in  writing  to  D.  and  D.  transferred  it,  by  de- 
livery, to  W.  and  guarantied  the  solvency  of  the  obligor:  W.  sued  D.  on  his 
guaranty  and  recovered  the  amount  of  the  principal  of  the  note  wiihout  interest : 
D.  paid  the  judgment,  and  the  obligor  paid  D.  the  full  amount  of  the  principal  and 
interut  of  the  note :  W.  then  sued  the  obligor  on  the  note,  in  the  name  of  the 
payee :  Hdd^  he  was  not  entitled  to  recover  more  than  the  interest. 

Before  Frost,  J.  at  Laurens^  Fall  Terrn^  1851. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows. 

"  This  was  an  action  on  a  sealed  note  of  the  defendant,  dated 
January  1,  1847,  for  $183  47,  payable  to  S.  A.  Dunn  or  bearer. 
Dunn  assigned  the  note,  by  indorsement,  to  Daniel.  Daniel 
had  purchased  from  Washington,  two  slaves ;  and,  in  part  pay- 
ment, had  delivered  this  note,  and  aijother,  of  one  Caldwell,  to 
Washington,  and  guarantied  the  solvency  of  Dial  and  Cald- 
well. Washington  afterwards  brought  an  action  against  Daniel 
on  this  special  assumpsit  of  Daniel  for  the  solvency  of  Dial 
and  Caldwell,  and  recovered  the  amount  of  the  principal  of  the 
two  notes,  without  any  interest.  The  amount  of  this  recovery 
was  paid  by  Daniel  to  Washington,  who  still,  however,  kept 
possession  of  Dial's  note.  Dial  recently  acquired  the  means  of 
paying  his  debts,  and,  a  short  time  before  this  action  was  brought, 
paid  to  the  attorney  of  Daniel,  the  full  amount  of  principal  and 
interest  due  on  the  note.  Dial  had  full  notice,  at  the  time  of 
this  payment,  that  Washington  had  possession  of  his  note, 
which  he  thus  paid  to  Daniel's  attorney. 

"  The  plaintiflF  claimed  to  recover  against  Dial  the  whole 
amount  of  the  note.  But  it  was  held  that  the  plaintiff  could 
only  recover  the  balance  due  after  crediting  the  payment  which 
Daniel  had  made  on  the  recovery  against  him.  If  Daniel  had 
paid  the  note  in  full,  to  Washington,  he  might  have  maintained 
trover  against  Washington  for  the  note.  In  such  case,  the  title 
to  the  note  would  have  re-vested  in  Daniel.  But  since  Daniel 
had  paid  the  note,  in  part,  Washington  had  an  equitable  interest 
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in  the  note,  as  the  holder  and  transferee  of  Daniel,  only  for  the 
balance  due  on  the  note,  and  Dial  was  protected  by  his  payment 
to  Daniel,  from  the  claim  of  Washington,  except  for  that 
balance. 

"  The  jury  found  accordingly." 

The  plaintiff  appealed,  and  now  moved  for  a  new  trial,  on 
the  following  ground. 

Because,  it  is  respectfully  submitted  that  the  Judge  erred  in 
holding  that  the  plaintiff  was  only  entitled  to  recover  the  inte- 
rest due  upon  the  single  bill  sued  on  in  this  action. 

Sullivan^  for  the  motion. 
Irbt/  4*  Henderson,  contra. 

Curia,  per  Whitner,  J.  The  facts  of  this  case  are  some- 
what complicated,  but,  when  correctly  apprehended,  the  equities 
of  tbe  parties,  as  well  as  their  legal  rights,  are  very  apparent 
If  the  case  of  an  ordinary  promissory  note,  transferred  by  in- 
dorsement, had  been  presented,  two  opinions  could  net  have 
been  entertained  as  to  their  respective  rights.  As  amongst  such 
parties,  when  pajrment  is  made  to  the  indorsee  by  the  indorser, 
DO  one  doubts  his  right  of  action  against  the  maker.  If  the 
payment  is  partial,  pro  ianto,  the  right  is  equally  indisputa- 
ble : — as  a  consequence,  such  payment  by  the  indorser  dis- 
chargers the  maker  as  to  the  indorsee,  in  whole,  or  in  part,  as 
the  case  may  be.  Much  less  could  it  be  contended,  if  the 
maker  had  intermediately  refunded  to  the  indorser,  that  such 
should  not  be  deemed  a  proper  payment.  Even  although  judg- 
ment had  been  obtained  against  the  maker  and  the  indorser,  a 
payment  by  the  latter  would  have  extinguished  the  former. 
Noonan  vs.  Gray,  1  Bail.  437. 

The  action  before  the  Court  is  founded  on  a  single  bill,  and 
hence  a  supposed  difference.  If  transferred  by  regular  assign- 
ments, with  a  guarenty,  the  rights  of  the  parties  would  have 
been  the  same ;  and  where  there  are  no  assignments,  the  trans- 
fers being  by  delivery,  according  to  our  theory,  the  equities 
attach,  and  yet  the  same  result  would  follow.    I  mean,  of 
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course,  as  to  the  particular  points  involved.  This  plaintiff 
stands  alone  upon  his  equity.  The  single  bill  was  assigned  by 
the  obligee,  Dunn,  to  Daniel,  who  transferred,  by  delivery,  to 
Washington,  with  a  guaranty  of  the  solvency  of  the  obligor, 
Dial.  Washington's  equitable  interest  entitled  him  to  receive 
the  money,  and,  according  to  our  cases,  to  use  the  name  neces- 
sary to  enforce  payment. 

If  Daniel  had  paid  the  entire  bill,  Washington's  equities  would 
have  been  thereby  discharged  and  Daniel's  revived,  even  aU 
though  Daniel  had  originally  received  by  delivery  only.  But 
Daniel,  in  fact,  had  a  legal  interest  in  virtue  of  the  assignment, 
and  it  is  not  perceived  that  his  rights  are  in  any  way  abridged, 
because  he  was  compelled  by  suit  to  do  what  he  should  have 
done  voluntarily.  He  paid  the  principal  of  the  single  bill  in 
question,  before  this  suit  was  brought.  Thereupon,  and  to  that 
extent,  Washington's  equities  were  met  and  discharged,  and 
Daniel's  right  of  action  accrued  against  the  obligor.  Dial.  But 
before  suit  brought.  Dial  paid  to  Daniel  the  amount  of  the 
single  bill,  thus  anticipating  such  action  by  Daniel.  He  who 
does  voluntarily  what  the  law  would  compel,  must  be  protected 
in  the  act.  The  equities  of  Washington  entitled  him  only  to 
such  amount  as  he  had  not  already  received.  This  has  been 
allowed  him,  and  he  has  nothing  remaining  on  which  to  stand  or 
of  which  to  complain  as  growing  out  of  this  part  of  his  transac- 
tion : — nor  can  he  shelter  himself  behind  the  name  of  the  obli- 
gee, Dunn,  or,  by  that  use,  enlarge  the  legal  demand  of  passing 
the  funds  through  his  hands.  This  is  not  his  position,  nor  can 
it  be  awarded  him.  The  legal  interest  had  been  transferred  by 
the  assignment  to  Daniel — an  equitable  interest  only  to  Wash 
ington. 

The  motion  for  a  new  trial  is  refused. 

Evans,  Wardlaw,  Frost  and  Withers,  JJ.  concurred. 
(VNeall,  J.  absent  at  the  argument. 
Motion  refused* 
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WUliam  Priester  vs.  J.  D.  Augley. 

No  one  has  a  right  to  kill  a  slave  committing  a  trespass. 

A  master  is  liable  for  the  act  of  his  seirant,  done  in  the  course  of  his  employment 
about  his  master's  business. 

Before  Frost,  J.  at  Barnwell,  July,  Extra  Term,  1851. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows. 

"It  was  proved  that  Josiah  Augley,  the  son  of  the  defendant, 
shot  and  killed  Adam,  a  slave  of  the  plaintiff.  George  I.  Priest- 
er, the  magistrate  who  held  the  inquest,  testified  that  the  de- 
fendant, being  examined,  stated  to  the  jury,  that  one  of  his  sons 
told  him,  when  in  bed,  that  some  person  was  in  the  cane  patch. 
Another  of  the  defendant's  sons,  Andrew,  came  in  for  the  gun, 
and  defendant  told  him  not  to  take  the  gun,  but  to  take  the 
dogs  and  run  the  person  off.  Josiah  then  came  in,  and  the  de- 
fendant believing  that  Josiah  had  got  the  gun,  told  him  *'  not  to 
shoot  so  as  to  hit,  but  to  scare."  After  a  while  the  defendant 
heard  a  gun  fired,  and  Josiah  returned.  The  defendant  said  to 
Josiah,  '^  what  did  L  tell  you."  Josiah  said  he  did  not  shoot 
any  person,  but  he  saw  some  one  going  off  with  sugar  cane, 
and  he  shot  behind  to  scare  him.  This  statement  was  substan- 
tially confirmed  by  Josiah  and  Andrew,  the  sons  of  defendant. 
Josiah  was  fourteen  years  old,  and  Andrew  about  fifteen  or  six- 
teen. Josiah  and  Andrew  endeavored  to  set  the  dogs  on,  but 
they  would  not  pursue.  It  was  then  that  Josiah  came  in  to  get 
the  gun.  The  night  was  dark,  but  a  negro  held  a  torch,  which 
threw  the  light  on  a  person  near  the  cane  patch.  Josiah  rested 
the  gun  on  the  fence  and  fired.  The  person  was  distant,  as  Jo- 
siah said,  about  thirty  yards.  The  gun  was  loaded  with  high 
Bristol  shot  They  entered  the  body  of  Adam  between  the 
upper  part  of  the  hip  and  the  neck,  breaking  his  right  arm. 
Adam  went  a  few  steps  and  fell,  with  some  cane  under  his 
body.  There  was  no  appearance  of  a  struggle  where  he  fell,  nor 
signs  of  running.  Josiah  says  he  fired,  seeing  a  boy  about  his 
own  size,  and  aimed  behind  him,  and  the  shot  killed  Adam. 
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The  value  of  Adam  was  variously  stated  by  witnesses,  from  six 
to  four  hundred  dollars. 

"The  jury  were  instructed  that  an  infant  child  is,  in  law, 
regarded  as  the  servant  of  his  father ;  and,  in  illustration  of  the 
principle,  they  were  told  if  an  infant  were  beaten,  his  father 
might  maintain  an  action  to  recover  damages,  and  that  the 
father  might  recover  the  value  of  his  infant's  services  from  one 
who  employed  him.  No  mention  was  made  of  the  form  of 
action.  They  were  further  instructed  that  a  master  is  liable  for 
the  act  of  his  servant,  done  in  the  course  of  the  master's  em- 
ployment, and  by  the  master's  command  or  sanction.  Respect* 
ing  the  liability  incurred  by  the  act  of  shooting  Adam,  the  law 
was  affirmed  to  be,  that  one  may  justify  killing  another  for  the 
protection  of  his  own  person,  or  of  other  persons  standing  in 
certain  domestic  or  natural  relations,  or  in  defence  of  his  habi- 
tation  ;  but  that  one  cannot  justify  killing  another  to  prevent 
the  conunission  of  a  felony  against  property.  That  the  shoot- 
ing of  a  slave  in  the  act  of  stealing  was  unlawful,  equally  so  as 
if  the  slave  was  innocently  employed.  They  were  further  in- 
structed, that  if  Josiah  fired  at  one  negro  in  the  field,  with  the 
intention  not  to  hit  him,  and  killed  the  slave  of  the  plaintiff,  it 
was  a  trespass  for  which  damages  might  be  recovered  ;  for  that 
a  trespass  is  an  injury  to  the  property  of  another,  with  force  not 
justified  or  warranted  by  law. 
•  "  It  was  submitted  to  the  jury  to  determine  whether,  in  shoot- 
ing Adam,  Josiah  acted  in  the  course  of  his  father's  employ- 
ment, and  by  his  command  and  sanction. 

*^  In  advising  them  respecting  the  damages  that  should  be 
given,  if  the  verdict  were  found  for  the  plaintiflT,  it  was  suggest- 
ed to  them  to  find  the  lowest  sum  which  the  evidence  would 
warrant." 

The  defendant  appealed,  and  now  moved  for  a  new  trial,  on 
the  following  grounds. 

1.  Because  his  Honor  charged  the  jury,  that  an  infant  child 
is  so  much  the  servant  of  the  father,  that  the  father  could  bring 
an  action  of  trespass  for  beating  him,  whereas,  it  is  respect- 
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fully  submitted,  that  his  only  action  would  be  for  loss  of  ser- 
vice. 

2.  Because  his  Honor  charged  the  jury,  that  it  is  as  unlawful 
to  shoot  a  negro  stealing,  as  it  is  to  shoot  an  innocent  negro. 

3.  Because  his  Honor  charged  the  jury,  that  it  appeared  to 
him  that  the  injury  would  be  compensated  for  by  the  jury 
giving  the  plaintiff  the  lowest  value  of  the  negro  killed,  which, 
it  is  submitted,  was  leaving  the  jury  no  alternative  but  to  find 
for  plaintiff. 

4.  Because  his  Honor  charged  that  the  defendant's  permitting 
his  son,  witliout  objection,  (who  was  as  to  this  case  sui  juris^) 
to  take  his  gun  to  drive  off  the  depredators  of  his  property, 
made  the  defendant  liable  for  the  acts  of  the  son,  as  his  servant 

6.  Because  there  was  no  proof  to  connect  the  defendant  in 
any  way  with  the  killing,  and  that  the  verdict  is  contrary  to  law 
and  evidence. 

Owens,  for  the  motion. 
Aldrich,  contra. 

Curia,  per  Evans,  J.  The  taking  of  the  sugar  canajvas 
no  felony.  It  was  only  a  trespass  made  a  misdemeanor,  and 
punishable  in  a  slave  by  Act  of  Assembly,  and  no  one  has  a 
right  to  kill  a  mere  trespasser.  The  killing  the  negro  was, 
therefore,  unlawful,  and  there  can  be  no  doubt  that  the  defend- 
ant's son,  who  shot  the  gun,  was  liable.  But  the  question  is, 
whether  the  father  is  liable.  According  to  all  the  authorities,  if 
a  servant,  in  the  course  of  his  employment  about  his  master's 
business,  do  any  act  whereby  the  property  of  another  is  injured, 
/  the  master  is  liable.  There  is  no  doubt,  from  the  evidence,  that 
Josiab  Augley,  by  his  father's  authority,  and  in  the  execution  of 
his  father's  orders,  went  with  a  gun  to  drive  away  the  negro.  I^ 
in  doing  so,  he  unlawfully  killed  the  negro,  the  father  is  liable, 
because  he  shall  answer  for  the  acts  of  the  son  as  his  servant 
in  executing  his  commands ;  but  not  for  his  acts  unconnected 
with  the  master's  business.  We  think  the  charge  of  the  Circuit 
Court  was,  in  this  particular,  correct.    As  to  the  question  of 
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damages,  the  charge  was  most  favorable  to  the  defendant, 
and  he  has  no  right  to  complain. 
The  motion  is  dismissed. 

Wabdlaw,  Frost,   Withers  and  Whitner,  JJ.  concur- 
red. 

O'Neall,  J.  absent  at  the  argument. 

Motion  dismissed. 


Elijah  Comwell  et  al.  adnCrs.  of  Eli  Comwell,  vs.  N.  B. 
Holly  et  cU.  executors  of  Nathaniel  Holly. 

A  promise  to  indulge  for  a  definite  time,  made  in  consideration  of  usury,  paid  aAer 
the  debt  is  due  and  before  or  during  the  term  of  indulgence,  is  nudum  pactum  $ 
aiid  indulgence  extended  to  the  principal,  in  consequence  of  such  a  promise,  does 
not  discharge  the  surety,  where  there  has  been  thereby  no  fiaud  practised  upon 
bim. 

Before  O'Neall,  J.  at  Chester,  Fall  Term,  1851. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows. 

^*  This  was  an  action  on  a  note  of  hand,  made  on  the  30th 
July,  1844,  by  James  B.  Davis,  W.  K.  Davis,  B.  F.  Davis  and 
Nathaniel  Holly,  to  Eli  Comwell,  for  $5572  08,  with  interest 
from  the  18th  August,  then  next  ensuing,  due  one  day  after  the 
date. 

"  This  note  James  B.  Davis,  who  was  the  principal  and  who 
was  released  by  the  defendants,  testified  was  the  renewal  of  a 
note  givi^  by  him  as  principal,  and  Holly  as  surety,  for  the  pur- 
chase of  a  note  on  iSeely  &  Dunovant.  The  witness  proved 
that  an  usury  of  10  per  cent  was  given  for  that  and  embraced 
in  the  amount  of  this  note.  In  that  he  was  clearly  mistaken, 
for  that  note  was  produced,  and  was  for  $4350  62,  with  interest 
from  9th  Nov.  1840.  Dr.  Davis  received  from  Neely  &  Duno- 
vant, on  the  4th  March,  1842,  the  principal  and  interest  then 
due,  $4766  62.    The  principal  and  interest  of  this  sum  to  18th 
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August,  1844,  was  within  a  few  dollars  of  the  amount  of  the 
note.    So  that  branch  of  the  case  was  at  rest. 

''  He  proved,  too,  that  being  fearful  that  Cornwell  would  sue 
Holly  to  the  Fall  Court  after  the  renewal  note,  he  entered  into 
an  arrangement,  by  which  he  was  to  pay  Cornwell  10  per  cent 
usury  for  another  year's  indulgence  on  the  note ;  and  he  said 
he  gave  him  his  note  payable  at  a  future  day,  probably  about 
the  18th  August,  1844,  for  about  $450,  as  part  of  the  said  usury, 
and  that  he  paid  it  to  Feaster,  in  Columbia,  to  whom  it  was 
sent  for  collection,  about  the  time  when  due. 

"  Feaster  proved  that  a  note  for  $430  was  delivered  to  him  by 
Hardin,  the  grand-son  of  Cornwell,  for  collection,  that  he  receiv- 
ed it  on  the  24th  August,  and  paid  over  the  money  to  Hardin, 
from  whom  he  took  a  receipt,  dated  2d  September,  1844, — this 
was  produced.  Davis  proved  that  the  nole  was  delivered  to 
him,  and  a  receipt  also  taken  by  him  from  Feaster.  These  pa- 
pers he  and  his  brother.  Dr.  John  B.  Davis,  proved  had  been 
searched  for,  and  could  not  be  found.  This  I  thought  prima 
fade  evidence  of  loss,  and,  therefore,  admitted  the  proof  of  the 
existence  and  contents. 

^'Feaster  proved  that  the  instructions  given  him  by  Hardin 
were,  to  inform  Dr.  Davis  that,  if  the  note  was  not  paid,  he 
would  be  sued  on  a  larger  note  of  3000  or  4000  dollars.  Har- 
din proved  that  no  such  note  was  in  his  hands ;  that  he  had 
left  no  such  note  with  Feaster ;  that  he  gave  no  such  instruc- 
tions as  Feaster  proved ; — that  he  had  the  note  now  in  suit,  and 
that,  soon  after  receiving  the  money,  he  gave  credit  for  it  on  the 
note,  2d  September,  1844,  for  the  money.  Such  a  credit  appears 
on  the  note,  and  was  certainly  there  in  1847,  when  Cornwell,  in 
his  lifetime,  sued  on  the  note,  and  it  appears  on  the  record  where 
the  note  is  copied.  In  the  lifetime  of  Holly,  and  before  the  note 
was  in  suit,  the  Rev.  Mr.  Fant  proved  that  William  K.  Davis 
came  up  to  see  the  note,  and  finding  no  credit,  said  to  Cornwell, 
"  ought  there  not  to  be  a  credit  on  the  note  ?''  Cornwell  said, 
"  you  know  that  money  was  not  to  be  credited." 

^<  The  case  was  submitted  to  the  jury,  who  were  told  if  even 
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a  note  was  given  for  usury,  payable  at  a  future  day,  and  paid 
before  the  indulgence  expired,  that  it  would  not  be  a  legal  con- 
sideration to  support  the  promise  for  indulgence,  and,  therefore, 
there  was  no  such  contract  to  forbear  as  would  discharge  the 
suiety.  Indeed,  I  thought,  and  so  told  the  jury,  that  Dr.  Davis 
was  here  again  mistaken,  and  if  a  note  wa3  given  for  usury,  it 
was  for  past  and  not  future  indulgence. 

"  The  jury,  however,  diflfered  with  me,  both  on  the  law  and 
the  facts,  and  found  for  the  defendants." 

The  plaintiffs  appealed,  and  now  moved  for  a  new  trial,  on 
the  following  grounds^  viz. 

1 .  Because  the  evidence  did  not  shew  there  was  any  binding 
agreement  or  contract  between  Eli  Comwell  and  James  B. 
Davis — that  Eli  Corn  well  was  to  forbear  the  collection  of  the 
note  sued  on. 

2.  Because  there  was  no  agreement  to  extend  the  time  of  pay- 
ment between  Comwell  and  James  B.  Davis,  and  even  if  there 
were  such  agreement,  it  was  not  binding,  being  founded  upon 
an  illegal  consideration. 

M.  Williams^  DawkinSy  for  the  motion,  cited  7  B.  Monroe, 
439,  442 ;  1  Comst.  274 ;  1  McM.  225 ;  Rice,  440 ;  4  Strob.  16  ; 

1  Strob.  461 ;  3  Eng.  O.  L.  R.  35. 

Gregg  ^  McAlillj/y  contra,  cited  10  Vem.  548 ;  6  Ala.  667 ; 

2  Iredell,  234 ;  1  B.  Monroe,  326  ;  5  N.  Hamp.  99  ;  2  Metcalf, 
176 ;  10  Ala.  589  ;  8  B.  Monroe,  383 ;  7  Paige,  451. 

The  opinion  of  the  Court  was  delivered  by 

Wardlaw,  J.  It  is  not  disputed  that  Nathaniel  Holly  was 
one  of  the  makers  of  the  note  now  sued  on,  nor  that  he  was 
known  to  all  parties  in  the  transaction  as  a  surety  of  James  B. 
Davis.  There  is  some  dispute  whether,  in  the  original  note,  of 
which  this  one  is  a  renewal,  any  usury  was  included :  but  not- 
withstanding the  testimony  on  this  point,  given  by  the  principal, 
James  B.  Davis,  in  depositions  taken  on  two  separate  examina* 
tions,  the  production  of  Neely  &  Dunovant's  note  on  the  last 
trial,  and  calculations  of  interest  easily  made,  leave  little  room 
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for  doubting,  that  both  notes  were  originally  free  from  all  taint 
of  usury.  If,  however,  both  were  tainted,  or  only  the  latter  was 
so,  or  a  subsequent  acceptance  of  usury,  or  stipulation  for  it,  has 
affected  the  latter; — still  the  plaintiffs,  under  our  law,  were  enti- 
tled to  recover  what  is  yet  due  of  the  principal  sum  that  was 
lent,  without  interest  or  costs, — ^that  principal  sum  being  the 
amount  which  was  first  forborne  on  usurious  terms.  Under 
these  circumstances  and  the  nature  of  the  defence  that  was 
made,  it  is  manifest  that  the  verdict  for  the  defendants  has  found 
that  the  surety  is  discharged  by  reason  of  indulgence  that  was 
extended  to  the  principal.  This  is  conceded  by  the  learned 
counsel  for  the  defendants,  who  has  argued  this  case  with  great 
candor  and  ability.  Admitting  that  the  indulgence  which  will 
suffice  to  discharge  a  surety,  must  have  been  extended  under 
some  contract  which  was  binding  on  the  creditor,  the  counsel 
contends  that  there  was,  before  the  jury,  evidence  of  such  a  con- 
tract. 

The  force  and  meaning  of  the  evidence  were  matters  for  the 
consideration  of  the  jury.  To  them  may  well  have  been  ad- 
dressed observations  concerning  the  natural  anxiety  which  a 
principal,  himself  released,  must  feel  to  procure  the  release  of 
his  sureties.  Of  them  the  plaintiffs  might  well  enquire,  when 
their  note  for  a  large  sum  was  to  be  invalidated  by  a  contract, 
what  that  contract  was : — was  it  a  contract  to  indulge  for  a 
year,  in  consideration  of  the  principal's  having  promised  to  pay, 
and  afterwards  actually  paying  in  advance,  (without  ever  hav- 
ing given  a  note  for  the  same,)  ten  per  cent  on  $5672  08,  for  one 
year  ? — or  was  it  a  contract  to  extend  such  indulgence  in  con- 
sideration of  the  payment  of  such  ten  per  cent  having  been 
made  in  advance,  and  made  in  part  by  a  note  for  $430,  given  to 
run  for  a  month  or  some  short  time,  and  paid  before  the  expira- 
tion of  the  year's  indulgence  ? — or  was  it  (as  has  been  here  sup- 
posed at  the  bar)  a  contract  to  indulge  for  a  year  in  considera- 
tion of  payment,  made  long  before  the  end  of  the  year,  of  a  note 
for  $430,  which  had  been  given  for  three  per  cent,  usurious  inte- 
rest on  $4756  62,  for  three  years,  two  that  were  past,  and  the 
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third  to  expire  in  August,  1845 — the  note  for  $5972  08  being 
intended  to  run  on  and  cover  the  lawful  seven  per  cent  for  the 
same  three  years?  This  Court  will  not  enter  upon  these  ques- 
tions of  fact.  It  will,  for  present  purposes,  take  it  for  granted 
that  the  jury  found  that,  in  September,  1844,  after  the  note  now 
sued  on  was  due,  the  principal,  James  B.  Davis,  paid  $430  to 
Eli  Cornwell,  some  or  all  of  which  was  understood  between 
them  to  be  usury ;  and  that,  in  consideration  of  such  payment, 
Eli  Cornwell  promised  that  he  would  not  sue  any  of  the  makers, 
on  this  note,  before  August,  1845.  The  instructions  given  to 
the  jury  were,  that  the  promise  of  Eli  Cornwell,  in  considera- 
tion of  such  payment,  was  not  binding  on  him,  so  as  to  dis- 
charge the  surety,  to  whom  both  promise  and  consideration 
were  unknown :  the  jury,  in  eflfect,  have  found  contrary  to  the 
instructions  :  it  is  conceded  that  the  verdict  should  not  stand  if 
the  instructions  were  right ;  and  the  case  here  is  resolved  into 
the  question  of  law  presented  by  them. 

It  is  admitted  on  all  sides  and  is  clear,  that  a  promise  to  in- 
dulge in  consideration  of  the  payment  of  any  part  of  the  prin- 
cipal and  interest  that  were  lawfully  due,  would  have  been 
nudum  pactum,  not  binding  on  the  creditor ;  and  that  so  would 
have  been  a  promise  to  indulge,  made  in  consideration  of  a 
mere  promise  to  pay  usurious  interest  (whether  by  note  or  by 
word  only,)  if  the  payment  was  not  in  fact  made  before  the  ex- 
piration of  the  stipulated  indulgence ; — for  such  promise  to  pay 
usury  would  have  been  void,  and  could  not  have  served  as  a 
consideration  to  support  a  contract.  In  like  manner  it  is  adihit- 
ted,  on  the  other  hand,  that  a  promise  of  forbearance,  made  in 
consideration  of  the  advance  of  any  part  of  the  principal  or  in- 
terest not  yet  due,  would  be  binding ;  and  so  would  be  such 
a  promise  in  consideration  of  any  lawful  thing  beneficial  to  the 
creditor,  or  detrimental  to  the  debtor,  done  or  undertaken  by  the 
debtor,  and  not  embraced  in  his  pre-existing  obligation.  The 
point  in  dispute  is,  whether  a  creditor  is  bound  by  his  promise 
to  indulge  for  a  definite  time,  inade  in  consideration  of  usury 
paid  to  him  before  or  during  the  term  of  indulgence. 
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This  question  was  involved  in  the  case  of  Parnell  vs.  Price, 
(3  Rich.  121,)  and  was  incidentally  adverted  to  in  Devore  vs. 
Mundt/y  (4  Strob.  15) :  but  neither  of  those  cases  decided  it,  and 
this  Court  has  regarded  it  as  hitherto  unsettled. 

The  defendants's  counsel  relies  on  the  case  of  Kenningham 
vs.  Bedford^  (1  B.  Monroe,  325), — ^which  case  has  been  recog- 
nized, and,  with  some  distinctions,  supported,  in  Kentucky,  by 
the  cases  of  Pyke  vs.  Clark,  (3  B.  Monroe,  262),  Scott  vs.  Hall, 
(6  B.  Monroe,  285),  and  Duncan  vs.  Reed,  (8  B.  Monroe,  382) : 
and  has  been  approved  and  confirmed  in  New  York  by  the  case 
of  Vilas  vs.  Jones,  (10  Paige,  71) ;  and  is  said  to  be  also  sus- 
tained in  Tennessee,  by  a  case  in  6  Humph,  which  is  not  now 
within  reach.  All  those  cases  were  in  Courts  of  Equity,  and 
some  of  them  depended  upon  a  diversity  between  the  Courts  of 
Law  and  Equity,  which  does  not  here  exist,  in  relation  to  the 
principles  applicable  to  the  discharge  of  a  surety  by  reason  of 
indulgence  extended  to  his  principal. 

What  the  statutes  against  usury  were,  under  which  those 
cases  were  severally  decided,  we  are  not  exactly  informed.  Our 
own  statute  is  peculiar,  and  has,  under  our  decisions,  an  efiect 
which  the  statutes  of  other  States  may  not  have.  The  cases  of 
Clark  vs.  Hunter,  (2  Sp.  85,)  Harp  vs.  Chandler  ^  Neel,  (1 
Strob.  466,)  and  Caughmanvs.  Drafts,  (1  Rich,  Eq.  414,)  exam- 
ined in  connection  with  our  Act  of  1830,  establish  that  here  the 
forfeiture  of  interest  and  costs  has  been  substituted  in  place  of 
the  forfeitures  and  penalties  which,  before  1830,  might  have  re- 
sulted from  the  making  of  a  usurious  contract,  or  the  taking  of 
usury :  that  every  payment  of  usury  is,  by  law,  applied  to  the 
diminution,  pro  tanto,  of  the  principal  sum  lent,  so  long  as  that 
principal  remains  undischarged,  and  if  there  should  be  an  ex- 
cess of  payments  after  entire  satisfaction  of  the  principal  and 
lawful  interest,  that  excess  may  be  recovered  back ;  that  when 
a  security  or  contract,  originally  untainted,  has  become  tainted 
by  usury,  it  continues  valid  for  the  unpaid  portion  of  that  sum 
which  was  first  forborne  on  usurious  terms,  called  the  principal 
sum ;  and  the  unlawful  agreement  for  usury,  which  cuts  ofi"  in- 
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terest  and  costs,  is  not  a  substituted  contract,  but  a  distinct  col* 
lateral  fact  which  operates  a  forfeiture  of  part,  but  no  more  dis- 
charges the  existing  security  or  contract  than  partial  payment 
would  do.  With  us,  then,  after  a  debt  is  due,  payment  of  usury 
for  future  forbearance,  is,  in  effect,  a  payment  of  what  the  debtor 
previously  owed,  and  cannot  be  a  sufficient  consideration  for  a 
promise  to  forbear. 

Payments  of  usury  at  a  high  rate,  repeated  a  few  times, 
would  entirely  discharge  the  surety,  by  operating  an  entire  dis- 
charge of  the  principal :  such  payments  are,  then,  beneficial  to 
the  surety,  and  neither  in  themselves,  nor  by  reason  of  any 
invalid  promise  or  mere  forbearance  attending  or  following 
them,  afford  to  him  any  just  ground  of  complaint.  If  by  false 
representations  or  artful  collusion  between  the  creditor  and  the 
principal,  the  surety  has  been  misled  and  damnified,  his  dis- 
chaise  results  from  the  fraud :  but  that  is  not  the  case  we  are 
considering.  Here  the  discharge  is  claimed  merely  upon  the 
ground  of  injury  done  to  the  rights  of  the  surety  by  a  contract 
which  restrained  the  creditor's  recourse  to  the  principal,  and  so, 
in  fact,  altered  the  original  contract  to  which  the  surety  was 
a  party ;  and  accordingly  as  the  consideration  ascribed  to  the 
supposed  new  contract  may  be  held  to  be  sufficient  or  not,  will 
there  be  either  forbearance  upon  a  valid  contract,  which  does 
discharge,  or  simply  forbearance  under  a  nugatory  promise, 
extended  without  consulting  the  surety,  which  confessedly  does 
not  discharge. 

A  promise  to  pay  usurious  interest  is  not  voidable  but  void : 
when  it  is  given  for  a  promise  to  forbear,  and  the  agreement 
seems  to  have  been  executed  by  the  making  of  the  payment 
which  was  promised  on  one  hand,  and  tl^e  extension  of  forbear- 
ance on  the  other,  the  transaction,  when  brought  to  the  view  of 
the  law,  is  made  different  from  what  the  parties  intended  it  to 
be :  what  they  agreed  should  be  the  price  of  forbearance,  be- 
comes a  partial  payment  of  the  debt ;  no  consideration  remains 
to  give  binding  efficacy  to  the  promise  of  forbearance,  and  the 
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forbearance  is  shewn  to  have  been  mere  delay  to  sue,  during  all 
of  which  the  creditor  was  under  no  legal  restraint. 

A  note  given  wholly  for  usury  is  void,  and  has  been  held  to 
be  so,  under  the  general  issue  in  assumpsit,  even  in  the  hands  of 
an  innocent  holder,  {Gaillard  vs.  LeSeigneur^  1  McM.  225),  as 
a  note  for  a  gaming  consideration  would  have  been.  The 
money  paid  on  such  a  note  might,  after  full  payment  of  the 
original  debt  with  lawful  interest,  have  been  recovered  back. 
The  payment  would  then  be  considered  unsubstantial,  even  if  it 
was  not  applied  to  the  original  debt,  as  by  our  law  it  is.  It 
must  be  treated  according  to  its  legal  effect.  The  creditor  who 
has  accepted  it,  and  in  consequence  made  a  promise,  has  vio- 
lated the  law,  and  the  debtor  who  has  paid  may  have  been  the 
innocent  victim  of  oppression ;  but  the  penalty  provided  by  the 
law  is  a  forfeiture  which  falls  on  the  creditor,  involving  an  ap- 
propriation of  what  he  has  received  in  a  way  not  expected  by 
him,  or  a  liability  to  refund,  but  not  his  subjection  to  the  obliga- 
tion of  a  promise  which  was  nudum  pactum. 

It  has  been  objected  that  the  principal  debtor  may  feel  him- 
self bound  not  to  urge  his  advances  of  usury  as  payments : — ^we 
anidwer  that,  so  too,  he  might  abstain  from  urging  as  payments, 
sums  paid  for  past  forbearance ;  but  whether  made  before  or 
after  the  forbearance,  payments  of  usury  become,  at  the  will  of 
either  principal  or  surety,  when  sued,  payments  pro  tanto  of  the 
principal  sum  forborne,  and  so,  in  this  respect,  all  are  alike,  and 
none  can  form  a  sufficient  consideration  for  a  contract.  Pay- 
ments of  usury,  whether  before  or  after  the  forbearance,  may 
never  come  to  the  knowledge  of  the  surety,  and  so  he  may 
not,  when  sued,  receive  any  benefit  from  them :  in  like  man- 
ner a  fraud,  which  would  have  discharged  his  obligation,  may 
be  concealed  from  him,  or  a  valid  defence  known  to  him  he 
may  not  be  able  to  prove:  cases  must  be  decided  according 
to  what  the  parties  make  appear  by  evidence,  and  for  things 
not  appeanng  and  things  not  existing  the  same  rule  must  pre- 
vail. The  very  fact  that  the  surety  may  claim  the  benefit  of 
usurious  payment,  which  he  can  shew  to  have  been  made  by 
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his  principal,  notwithstanding  the  opposition  of  both  creditor 
and  principal,  distinguishes  a  promise  made  in  consideration 
of  such  a  payment,  from  a  promise  to  an  infant,  to  which  it 
has  been  sometimes  likened.  The  infant's  privilege  is  per- 
sonal: he  may  either  avoid  or  confirm  his  own  promises,  al- 
though in  contracts  to  which  he  is  a  party,  neither  his  sure- 
ty nor  the  other  contracting  party  can  take  advantage  of  his 
infancy. 

The  chief  obstacle  to  our  conclusion  is  the  supposed  applica- 
bility to  this  case  of  the  familiar  maxims,  which  forbid  one  to 
take  advantage  of  his  own  wrong,  and  refuse  the  interference 
of  the  law  at  the  instance  of  a  party  who  has  executed  an 
unlawful  agreement,  to  alter  his  condition.  It  is  said  that  it 
does  not  lie  in  the  mouth  of  a  creditor,  who  accepted  money, 
and,  in  consideration  thereof,  promised  and  extended  indul- 
gence, to  say  that  his  acceptance  was  unlawful,  and,  there- 
fore, his  promise  was  not  binding  on  him.  But  it  should  be 
borne  in  mind  that  here  the  surety  is  setting  up  a  contract 
which  is  to  have  the  effect  of  discharging  his  obligation: — 
that  both  a  promise  and  sufficient  consideration  must  be  shewn, 
to  establish  a  valid  contract ;  and  that  the  same  evidence  which 
shews  the  promise,  shews  for  the  consideration  the  payment 
of  usury — ^that  is,  only  a  partial  payment  of  a  prior  indebted- 
ness. The  acceptance  of  the  money  is  not  held  unlawful, 
but  the  corrupt  agreement  attending  it  is  punished  by  frustra- 
ting the  creditor's  hopes  of  unlawful  gain,  and  subjecting  him  to 
forfeiture  of  part  of  what  he  would  otherwise  have  been  entitled 
to.  In  abstract  morality  it  may  be  pronounced  dishonest  for 
the  creditor  to  violate  his  promise  made  upon  a  consideration 
legally  insufficient :  but  if  the  whole  doctrine  of  ntidum  pao- 
turn  should  be  shewn  to  be  unworthy  of  commendation,  it 
would  be  not  less  the  law.  If  a  refined  equity,  and  not  the 
law,  should  be  applied  to  the  case,  it  might  appear  that  both 
the  creditor  and  the  principal,  in  the  transaction  which  embraced 
the  payment  of  money  and  consequent  forbearance,  regarded 
the  promise  of  forbearance  on  one  hand,  and  the  implied  en- 
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gagement  not  to  set  up  the  defence  of  usury  on  the  other,  as 
both  merely  honorary ;  and  that  when  in  defeat  of  expectations, 
the  surety  shews  the  usury  and  claims  his  discharge,  not  be- 
cause of  any  fraud  practised  on  him,  or  injury  done  to  his  rights, 
but  merely  because  of  a  stipulated  forbearance  actually  extend- 
ed,— abstract  justice  is  done  when  the  law  is  applied  on  both 
sides,  which  turns  the  money  paid  for  the  purchase  of  forbear- 
ance  into  a  partial  payment  of  the  debt,  with  consequent  penal- 
ties thrown  upon  the  creditor.  A  payment  which  goes  to  dimin- 
ish the  debt  is,  with  respect  to  its  sufficiency  to  serve  as  the 
consideration  of  a  promise,  the  same  whether  it  was  made  pro- 
fessedly for  the  purpose  of  diminishing  the  debt,  or  made  for 
some  other  purpose  yet  virtually  and  effectually  applied  to  that : 
and  forbearance  extended  in  fulfilment  of  Si  promise  made  in 
consequence  of  such  a  payment,  in  either  form,  is  no  more  than 
forbearance  which  the  creditor  exercised  at  his  own  discretion. 

If  Eli  Com  well  had  sued  the  principal  the  day  after  the  pay- 
ment of  usurious  interest,  or  if  the  surety,  having  then  paid 
the  sum  really  due  on  the  note,  had  sued  the  principal,  in 
neither  case  could  the  principal  have  claimed  any  protection 
from  the  promised  indulgence  not  yet  expired.  There  was,  then, 
by  the  promise  of  indulgence,  no  tying  of  the  hands  of  the 
creditor,  nor  injury  to  the  rights  or  remedies  of  the  surety,  nor 
variation  of  the  contract,  unless  a  partial  pajrment  be  considered 
such  variation. 

The  motion  for  new  trial  is,  therefore,  granted. 

O'Neall,  Evans,  Withers  and  Whitner,  JJ.  concurred. 
Motion  granted. 
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Bailey  A,  Barton  vs.  Elizabeth  Sutherland. 

Assumpsit  on  a  promissory  note,  payable  to  A.  F.  or  bearer,  and  transferred  after 
due  to  plaintiff:  plea  the  general  issue:  the  note  was  given  ior  medical  services 
rendered  by  A.  F.  and  the  defence  was  that  A.  F.  was  not  a  licensed  physician : 
neither  the  plainiiiT  uor  A.  F.  had  notice  of  the  nature  of  the  defence  before  the 
trial :  Hdd^  that  the  oTms  should  have  been  thrown  on  defendant  to  show  that  A. 
F.  had  no  license. 

Before  Frost,  J.  ai  Pickens^  Fail  Term,  1851. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows. 

"  This  action  was  brought  on  a  note  of  the  defendant  for  one 
hundred  dollars,  payable,  one  dfty»arfl^rdafej^  A.  M.  Folger  or 
bearer,  with  interest  after  si^rmdnt^'frofefdMe.    The  conside- 

V     '*^        ®        Sr*      §P 

ration  of  the  note  was  the  a^^c^nt  ^  Fc^er  '1;^  medical  servi 
ces,  rendered  to  the  defendant.  r^-Theig^te  n^s  tjninsferred  to  the 
plaintiff  after  it  was  due.       v^^  i^\      ^^      ^     ;] 

"  The  defence  was,  that  th^  iijfAe  w4s  iUegji^  and  void  under 

the  Act  of  1817,  Folger  not  h ^^i^Tji^jii iBttlfiP^  "^^  license  to  prac- 
tice medicine. 

'^A  subpoena,  requiring  Folger  to  produce  his  diploma  or 
license,  had  been  left  at  his  residence  the  day  before  the*  trial. 

"  For  the  defendant  it  was  contended,  without  any  formal 
notice  for  a  nonsuit,  that  the  plaintiff  could  not  recover,  unless 
he  produced  the  diploma  or  license  of  A.  M.  Folger.  On  the 
authority  of  the  case  of  Westmoreland  vs.  Bragg,  (2  Hill, 
414,)  I  was  inclined  to  think  the  plaintiff  could  not  recover.  It 
being  averred  by  the  plaintiff's  attorneys,  that  Folger  had  prac« 
tised  for  many  years  as  a  physician  in  this  State,  and  that  such 
practice  was  sufficient  evidence  of  his  having  a  license  or  diplo- 
ma,  the  plaintiff  was  allowed  to  produce  evidence  to  that  point 
Three  witnesses  had  known  him  as  a  physician  in  large  prac- 
tice since  1841,  in  the  districts  of  Spartanburgh  and  Pickens ; 
but  two  of  them  testified  that  it  was  reported  that  he  had  no 
diploma  or  license. 

^  On  this  evidence  the  plaintiff  was  nonsuited." 
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The  plaintiff  appealed  and  now  moved  that  the  non-suit  be 
set  aside,  on  the  following  grounds. 

1.  Because  his  Honor  erred  in  holding  that  it  was  the  duty  of 
the  plaintiff,  who  was  the  assignee  of  the  note  sued  on,  to  pro- 
duce the  diploma,  or  prove  that  Dr.  Folger  was  a  licensed  phy- 
sician, when  it  was  shown  that  the  note  was  given  for  a  medical 
account. 

2.  Because  it  was  incumbent  on  the  part  of  the  defendant  to 
prove  that  Dr.  Folger  was  not  a  licensed  physician  before  the 
plaintiff  would  be  nonsuited  on  the  note  given  by  the  defend- 
ant. 

3.  Because  there  was  no  proof  which  warranted  the  conclu- 
sion that  Dr.  Folger  was  not  a  licensed  phycsician,  and  the  testi- 
mony as  to  the  report  in  circulation  was  not  competent,  and 
should  not  have  been  received ;  and  being  received  could  not 
outweigh  the  evidence  that  he  had  been  a  practicing  physician 
for  the  last  ten  or  twelve  years,  with  an  extensive  practice. 

4.  Because  it  was  the  duty  of  the  defendant  to  give  Dr.  Fol- 
ger notice  to  produce  his  diploma,  and  the  plaintiff  should  not 
have  been  nonsuited  without  such  notice  had  been  duly  served. 

6.  Because  the  nonsuit  was  founded  on  the  failure  of  the 
plaintiff  to  disprove  an  assertion  of  counsel  for  defendant,  when 
it  should  have  been  ordered  on  the  proof  the  defendant  made  in 
the  case.  ' 

Perry,  for  the  motion. 
Young,  contra,  cited  6  Stat.  63,  697. 

Curia,  per  Wardla w,  J.  The  action  was  assumpsit :  the 
only  plea,  the  general  issue.  Of  the  nature  of  the  defence,  it 
does  not  appear  that  either  the  plaintiff  or  Folger  had  notice  be- 
fore the  trial ;  for  even  the  attempt  made  by  the  defendant  to 
8^ve  a  svbpiBna  duces  tecum  upon  Folger,  was  not,  so  far  as 
we  can  perceive,  effectual. 

Under  these  circumstances,  the  plaintiff  could  not  have  been 
expected  to  produce  Folger's  license,  and  the  defendant  should 
have  been  required  to  make  out  his  defence,  by  adding  to  proof 


^ 
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that  medical  services  constituted  the  consideration  of  the  note, 
legal  evidence,  by  Folger's  admissions  or  otherwise,  that  the 
practitioner  who  rendered  the  services  was  unlicensed. 
The  motion  to  set  aside  the  nonsuit  is  granted. 

O'Neall,  EvanSj  Withers  and  Whitker,  JJ.  concurred. 

Motion  granted. 


F.  6r.  Fraser  vs.   W.  R.  Davie. 

Tenant  for  life  of  land  died  in  April,  and  his  executor  soon  after  rented  the  land 
from  the  remainderman  for  ten  years:  Heldf  that  the  executor  was  bound  to  pay 
the  rent  for  the  year  in  which  the  tenant  for  life  died,  and  that  it  was  immaterial 
whether,  by  the  Act,  his  estate  was  extended  until  the  crop  was  made  or  not 

Rent  payable  in  cotton  is  the  subject  of  distress. 

Before  O'Neall,  J.  at  Chester,  Fall  Term^  1851. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows. 

"  This  was  an  action  of  replevin.  The  landlord,  W.  R.  Davie, 
avowed  under  a  distress  warrant,  for  rent  arrear. 

''  The  facts  necessary  for  a  decision  of  the  case,  are  as  fol- 
lows. The  late  F.  W.  Davie  was  tenant  for  life,  of  the  land : 
the  avowant  was  tenant  in  remainder.  F.  W.  Davie  died  9th 
of  April,  1S50.  The  plaintiff  is  his  executor,  and  soon  after 
rented  the  land  from  the  avowant  for  a  period  of  ten  years,  at 
an  annual  rent  of  fifty  bales  of  cotton,  or  20,000  lbs.  to  be  paid 
on  the  Ist  of  January  of  each  year. 

"  The  rent  for  1850  was  not  paid,  and  the  landlord  distrained, 
seizing  fourteen  bags  of  cotton,  and  eighteen  hundred  bushels  of 
corn.  It  appeared  that  the  plaintiff  had  applied  to  Chancellor 
Johnston  for  an  injunction  to  restrain  the  distress,  on  the 
ground,  inier  alia,  that  the  executor  of  the  tenant  for  life  had 
the  right  to  the  use  of  the  land  for  the  year  in  which  the  testa- 
tor died,  and  that  he,  (the  executor)  iti  ignorance  of  his  rights 
having  made  the  contract  of  rent,  ought  to  be  relieved.  The 
Chancellor  refused  the  injunction^  ruling  that  the  tenant  oould 
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not  dispute  his  landlord's  right  to  possession  and  rent ;  more 
especially  as  this  was  a  term  of  several  years,  and  could  not 
be  subdivided.  The  same  question  was  raised  before  me.  I 
concurred  pretty  much  in  the  Chancellor's  view,  but,  indepen- 
dent of  my  own  views,  his  decision,  I  thought,  concluded  me. 

"  The  plaintiff  next  contended  that  the  rent  not  being  reserved 
in  money,  the  distress  was  illegal.    I  thought  otherwise. 

"  The  jury,  under  my  instructions,  found  for  the  avowant  the 
value  of  the  cotton  stipulated  to  be  paid  for  rent,  $2400." 

The  plaintiff  appealed,  and  now  moved  for  a  new  trial,  on  the 
grounds : 

1.  Because  the  plaintiff^  as  executor  of  P.  W.  Davie,  was  en- 
titled to  the  possession  of  the  land  for  the  remainder  of  the  year 
1850 ;  and  his  obligation  to  pay  rent  should  be  so  construed. — 
If  not,  that  it  was  givon  in  mistake  of  his  rights,  and  is  without 
consideration  and  void  for  the  year  I860. 

2.  Because  the  rent  reserved  in  the  lease  was  not  a  sum  cer- 
tain in  money,  and,  therefore,  no  distress  warrant  could  rightful- 
ly issue  for  the  recovery  of  the  rent. 

W.  F.  DeSatissure,  for  the  motion,  cited  2  McC.  Ch.  84;  1 
Strob.  Eq.  53 ;  P.  L.  494 ;  2  Rich.  Eq.  321 ;  3  Strob.  Eq.  44 ;  4 
Rich.  690 ;  Sp.  Eq.  316  ;  Bail.  Eq.  436 ;  Gilb.  on  Rents,  145  et 
seq;  2  Hill,  657;  4  T.  R.  682;  6  Bin.  45;  14  Johns.  R.  224 ; 
1  Cowen,  117 ;  Co.  Lit.  47,  b ;  1  Salk.  262. 

Gregg  4*  McAlilly,  contra,  Comyn  on  Land.  &  Ten.  95, 
98 ;  Co.  Lit.  142 ;  2  Bl.  Com.  41,  43 ;  7  Com.  Dig.  Tit.  Rent,  B. 
4;  Steph.  Com.  562;  Steph.  N.  P.  1317;  Arch.  Land.  &  Ten. 
105 ;  2  Tread.  638 ;  3  Brev.  R.  489 ;  1  Sp.  288 ;  3  Strob.  Eq. 
17L 

Curia,  per  O'Neall,  J.  In  this  case  the  Court  is  satisfied 
with  the  result  of  the  case  below.  They  do  not,  however, 
regard  Chancellor  Johnston's  decree  as  res  adjvdicaia :  it  was 
merely  authority,  on  the  question  tried,  and  was  to  have  that 
weight  which  the  Judge  below  thought  its  reasoning  was 
entitled  to. 
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We  regard  the  contract  for  a  lease  of  ten  years  as  an  entirety, 
and  not  as  a  lease  from  year  to  year  to  run  for  ten  years.  Re- 
garded as  we  consider  the  case,  it  is  wholly  immaterial  that  the 
testator's  life  estate  did  not  terminate  the  instant  he  died,  but 
was  extended,  by  operation  of  law,  till  the  crop  was  made  and 
gathered.  For,  in  stipulating  for  a  lease  of  ten  years,  that  fact 
might  have  induced  a  less  demand  of  rent,  or  other  more  favora- 
ble terms. 

There  is  no  evidence,  whatever,  that  the  defendant  entered 
into  the  contract  by  mistake,  or  even  ignorance  of  the  law. 
Until  he  proved  these  facts,  the  legal  presumption  is,  he  knew 
every  thing  necessary  to  make  his  contract  valid. 

That  rent  to  be  paid  in  any  thing  susceptible  of  valuation  is 
the  subject  of  distress  cannot  be  denied. 

This  being  so,  there  is  no  cause  of  complaint :  for  the  distress 
replevied  was  equal  to  the  rent  arrear.  This  the  jury  have 
found. 

The  motion  is  dismissed. 

Evans,  Wardlaw,  Frost,  Withers  and  Whitner,  JJ. 
concurred. 

Motion  dismissed. 


B.  Shooter  vs.  A.  B.  McDuffie. 

Action,  by  foreign  attachment,  on  a  judgment,  commenced  within  a  year  and  a  day 
from  the  entry  of  the  judgment:  motion  by  garnishee,  who  claimed  as  creditor 
in  possession,  to  set  aside  the  writ,  on  the  ground,  that  no  action  lies  on  a  judg- 
ment as  long  as  it  may  be  enforced  by  execution : — motion  refused. 

Frost,  Eyins  and  Wbitnbr,  JX  thought  that  the  garnishee  was  entitled  to  make 
the  motion  to  set  aside  the  writ  on  the  ground  stated :  they  hdd,  that  action  by 
foreign  attachment  lies  on  a  judgment  while  enforceable  by  execution. 

(VNeall  and  Wardlaw,  JJ.  held,  that  the  garnishee  was  not  entitled  to  make  the 
motion. 
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Before  Frost,  J.  at  Marion,  Spring  Term,  1850. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
"  The  plaintiff  had  recovered  judgment  against  the  defendant, 
in  March  Term,  1849 ;  and  the  defendant  having  left  the  State 
aAer  the  judgment  was  rendered,  the  plaintiff  sued  out  this  suit 
in  foreign  attachment  on  the  judgment,  and  garnisheed  many 
persons.  Two  of  the  garnishees  made  returns,  that  they  had 
no  effects  of  the  absent  debtor,  and  two  made  returns,  admitting 
that  they  had  choses  in  action  received  from  the  absent  debtor, 
which,  however,  they  claimed  to  retain  as  creditors  in  posses- 
sion, and  by  assignment  of  the  absent  debtor  to  them,  made  in 
payment  of  their  demands  against  him.  Notice  was  given  of 
the  intention  of  the  plaintiff  in  attachment,  to  contest  these  last 
two  returns. 

''  On  behalf  of  the  garnishees,  a  motion  was  made  to  set  aside 
the  writ  in  attachment.  The  motion  was  granted,  because  the 
law  and  practice  of  the  Court  do  not  permit  a  fresh  suit  to  be 
brought  on  a  judgment,  immediately  after  it  has  been  rendered, 
nor  during  the  period  in  which  the  plaintiff  may  sue  out  execu- 
tion. If  such  suit  cannot  be  brought  by  a  common  capias, 
neiiher  can  it  be  by  a  writ  of  foreign  attachment.  The  Court 
must  take  notice  of  a  judgment,  recovered  in  its  own  juridic- 
tion,  and  would,  on  motion,  at  the  instance  of  the  defendant,  set 
aside  process,  sued  out  on  the  judgment  to  recover  a  second 
judgment,  as  nugatory  and  oppressive.  This  case  seemed  not 
to  be  within  the  rule,  that  a  garnishee  cannot  except  to  any 
irregularity  in  the  proceedings  against  the  absent  debtor.  The 
rule  does  not  apply  to  process  prohibited  and  void ;  and  the 
Court  will  protect  the  garnishee  against  an  expensive  litigation 
with  the  plaintiff  in  attachment,  when  the  Court  is  informed 
that  his  action  is  tortious.  It  was  contended  that  although  a 
suit  on  an  effective  judgment  may  not  be  brought  by  a  common 
capias,  yet  it  jBight  be  by  attachment,  in  order  to  give  the 
plaintiff  a  remedy  against  the  property  of  the  defendant,  ab- 
sconding after  judgment,  which  a  fi,  fa,  cannot  reach.    But 
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the  law  has  given  bail  as  a  security  against  a  debtor  who  may 
abscond  after  a  suit  is  brought  against  him ;  which  is  sufficient. 
At  any  rate,  the  attachment  Act  was  not  designed  to  afford 
relief  in  such  case." 

The  plaintiff  appealed,  on  the  grounds, 

1.  Because,  it  is  submitted  that  neither  the  garnishee  or  ab* 
sent  debtor,  at  this  stage  of  the  proceedings,  had  a  right  to  set 
aside  the  writ  lor  the  causes  alleged,  nor  could  the  absent  debtor 
have  made  such  a  motion,  if  he  had  appeared  and  entered 
spedal  bail. 

2.  Because  the  plaintiff  had  a  right  of  action  by  proceeding 
in  foreign  attachment  to  attach  the  choses  in  action  of  the  ab- 
sent debtor,  on  his  judgment  against  him,  though  the  same  had 
been  but  twelve  months  previously  recovered. 

Harllee,  for  appellants,  on  the  1st  ground,  cited  Rice  vs. 
Beers  ^  Bunnell,  1  Rice  Dig.  76 ;  2  N.  <fc  McC.  323 ;  1  McC. 
116;  1  McC.  345;  2  Bail.  209;  1  Hill,  229;  Harp.  368;  3 
McC.  347;  1  Tidd.  Pr.  531-2;  5  T.  R.  9;  6  T.  R.  455;  5  B. 
&  Ad.  903.  On  the  2d  ground,  he  cited  2  Strob.  347 ;  1  Bail. 
449 ;  Wheat.  Selw.  445 ;  Cowp.  72 ;  2  Bl.  R.  782 ;  14  Mass.  R. 
378 ;  2  N.  &  McC.  323 ;  2  Oilman,  424. 

Dudley,  contra,  cited  1  Bail.  185;  2  N.  ifc  McC.  130;  1 
Tread.  83;  3  McC.  347;  Dud.  219;  Harp.  127;  1  Bail.  449;  2 
Bail.  303 ;  Cheves,  6 ;  Relph  vs.  Nolan,  1  Rice  Dig.  78. 

The  opinion  of  the  Court  was  delivered  by 

Frost,  J.  It  is  objected  to  the  circuit  decision,  by  the  first 
ground  of  appeal,  that  a  garnishee  in  attachment,  who  claims 
the  effects  attached  in  his  hands,  as  assignee  and  creditor  in 
possession,  can  take  no  exception  to  the  illegality  of  the  writ  of 
an  attaching  creditor,  who  contests  with  him  the  right  to  appro- 
priate such  effects  to  the  payment  of  his  demand. 

A  writ  in  attachment  is,  in  the  first  instance,  a  proceeding  in 
rem.  It  may  be  converted  into  a  suit  in  personam,  by  the  ab- 
8^it  debtor  coming  in  and  entering  special  bail  to  the  action. 
But  until  this  is  done,  the  proceeding  continues  to  be  in  rem.  The 
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attached  effects  constitute  a  fund,  subject  to  the  order  and  dispo* 
sition  of  the  Court.  It  is,  by  the  order  of  the  Court,  paid  to  the 
attaching  creditors,  in  the  order  of  precedence  which  they  have 
acquiied  by  the  service  of  their  several  writs.  The  lien  is 
acquired  by  the  writ,  not  by  the  judgment  against  the  absent 
debtor.  Before  the  Act  of  1843,  the  attached  funds  were  paid 
to  the  plaintiffs,  on  the  filing  of  the  declaration.  By  that  Act, 
not  until  the  claim  is  established  by  judgment.  When  the 
attached  funds  are  distributed,  the  judgment  is  functus  officio. 
It  operates  no  lien ;  no  execution  can  be  taken  out  on  it ;  it 
creates  no  personal  obligation.  It  is  true;  the  garnishee  cannot 
appear  and  plead  to  the  action  of  an  attaching  creditor,  nor 
except  to  any  irregularity  in  the  pleading ;  nor  can  any  other 
attaching  creditor  do  so.  But  by  the  case  of  Walker  4*  Breul- 
ford  vs.  Roberts^  (4  Rich.  661,)  and  the  authorities  there  cited, 
it  will  appear  that  a  junior  attaching  creditor  may  except  to  the 
illegality  of  a  prior  attachment,  and,  on  motion,  have  it  set 
aside;  that  the  attaching  creditors  have  an  interest  in  the 
attached  effect?,  which  the  Court  will  protect  against  any  frau- 
dulent attempt,  by  either,  on  the  rights  of  the  others ;  and  that 
the  rights,  acquired  by  the  lien  of  a  junior  attachment,  will  be 
enforced  against  any  illegal  or  fraudulent  demand  of  a  prior 
attaching  creditor.  The  Court  will  set  aside  the  writ  if  the  ser- 
vice is  illegal;  Byne  vs.  Bt/ne,  (1  Rich.  438);  or  if  the  defend- 
ant is  not  liable  to  the  process ;  Weyman  vs.  Murdoch^  (Harp. 
126) ;  or  if  the  cause  of  action  is  not  suable  by  attachment ; 
Sargeant  vs.  Helmbold,  (Harp.  219) ;  or  if  the  writ  is  issued  by 
one  partner  against  his  associate,  for  a  partnership  demand ; 
Rice  vs.  Beers  ^  Bunnell^  (I  Rice  Dig.  75) ;  or  if  the  fund  is 
not  the  subject  of  attachment ;  Burrell  vs.  Letson,  (1  Strob. 
249) ;  or  if  the  debt  is  not  due ;  Relph  ^  Co.  vs.  Nolan,  (1 
Rice  Dig.  78).  According  to  the  abstract  of  this  case,  in  the 
Digest,  the  Court  affirmed  that,  in  an  issue  respecting  the  at- 
tached fund,  the  creditors  alone  are  parties,  not  only  nominally, 
but  in  interest ;  and  without  calling  into  question  the  regularity 
of  the  proceeding  against  the  absent  debtor,  one  may  be  permitted 
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to  shew  that  his  attachment  is  oldest  in  point  of  time,  which 
entities  him  to  priority  ;  or  that  the  demand,  claimed  by  another 
to  be  due,  has  been  paid,  or  was  never  due.  In  some  of  the 
cases  the  writ  was  set  aside  at  the  instance  of  the  garnishee, 
and  in  others,  by  a  junior  attaching  creditor.  A  garnishee,  who 
is  a  creditor,  has  secured  to  him,  by  the  attachment  Act,  a  right 
to  the  money  or  effects  in  his  hands,  for  the  payment  of  his 
debt,  as  secure  and  effectual  as  that  of  an  attaching  creditor. 
They  both  claim  from  a  common  fund,  and  by  a  common 
right,  acquired  by  the  attachment  Act  The  same  reasons 
which  enforce  the  protection  of  one  attaching  creditor  against 
the  illegal  process  or  fraudulent  attempt  of  another  on  the 
attached  fund,  must  comprehend  the  garnishee  creditor  also. 
The  Court  will  impound  funds  levied  by  execution  and  permit 
a  junior  execution  creditor  to  impeach  an  older  judgment  for 
fraud  or  to  enquire  into  the  balance  that  is  actually  due.  The 
same  privilege  is  extended  to  a  purchaser  of  property  which 
may  be  subject  to  levy  and  sale  by  a  judgment.  Since  to  a  suit 
by  one  attaching  creditor  neither  a  garnishee,  nor  another  at- 
taching creditor,  can  appear  and  plead,  nor  make  any  defence, 
if  the  Court  will  not  give  relief,  on  motion,  against  irregular  pro- 
cess, or  illegal  demands,  the  honest  claimants  of  the  attached 
fund  must  be  at  the  mercy  of  the  dishonest 

The  second  ground  of  appeal  affirms  that  a  suit,  by  foreign 
attachment,  may  be  brought  on  a  judgment,  within  a  year  and 
a  day  after  it  is  recovered. 

The  objection  to  such  a  suit  is,  that,  at  common  law,  an  action 
of  debt  cannot  be'brought  on  a  judgment  within  a  year  and  a 
day ;  because,  during  that  time,  the  plaintiff  may  have  execu- 
tion. By  the  Act  of  1815,  an  execution  may  be  sued  out,  at 
any  time  within  three  years,  after  a  judgment  is  recovered ;  and, 
by  the  Act  of  1827,  may  be  renewed,  at  any  time  within  seven 
years.  In  this  State,  then,  the  prohibition  of  an  action  on  the 
judgment  would  be  extended  to  the  period  of  seven,  or  of  three, 
years,  as  the  plaintiff  may,  or  may  not,  have  taken  out  exe- 
cution. ^ 
5 
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In  Lee  vs.  CHles,  (1  Bail.  449),  it  was  decided  tliat  a  plaintiff 
cannot  bring  suit  on  a  magistrate's  judgment,  while  he  has  exe- 
cution. The  plaintiff  had,  by  repeated  suits,  on  successive 
judgments,  for  the  same  original  demand,  recovered  in  a  magis- 
trate's court,  so  accumulated  costs,  as  to  bring  his  cause  of  ac- 
tion within  the  summary  process  jurisdiction.  In  delivering  the 
judgment  of  the  Court,  Judge  Colcock  discusses  the  question 
whether,  at  common  law,  an  action  can  be  brought  on  a  judg- 
ment within  a  year  and  a  day;  and  cites  very  respectable 
authorities  shewing  that  it  may  be.  After  a  hasty  review  of  all 
the  authorities,  however,  an  intimation  of  opinion,  against  such 
action,  is  expressed.  The  case  was  decided,  chiefly,  on  the 
grounds,  that  a  second  action  on  a  judgment,  as  it  gives  no  new 
remedy  for  satisfaction  of  the  second  judgment,  is  merely  vexa- 
tious and  oppressive ;  and  that  the  magistrate's  jurisdiction  was 
created  for  the  recovery  of  small  debts,  at  small  costs ;  and  the 
humane  policy  of  the  Act  would  be  defeated,  if  the  plaintiff 
were  permitted,  by  successive  actions  on  the  judgment  and  the 
accumulated  costs,  to  increase  his  cause  of  action  beyond  the 
magistrate's  jurisdiction.  Although  this  case  may  not  be  a  di- 
rect authority  to  that  effect,  yet  it  may  safely  be  assumed  that 
this  Court  will  not  permit  a  fresh  suit  to  be  brought  on  a  judg- 
ment, when,  by  the  second  judgment,  no  new  remedy  is  obtain- 
ed, and  when  the  only  effect  of  the  suit  would  be  to  increase 
costs  and  harrass  the  defendant. 

But  the  common  law  rule  relates  only  to  fresh  suit,  by  com- 
mon law  process ;  and  does  not  include  a  suit  by  foreign  attach- 
ment. The  reason  for  the  prohibition  which  applies  to  one 
does  not  extend  to  the  other.  By  process  of  attachment,  the 
plaintiff  may  subject,  to  the  satisfaction  of  his  judgment,  pro- 
perty of  an  absconding  debtor,  which  could  not  be  reached  by 
any  common  law  execution.  All  the  effects  of  the  debtor, 
which  are  not  subject  to  levy,  are,  by  his  absconding,  complete- 
ly secured  against  such  executions.  They  cannot  be  taken 
under  a  fi.  fa.  A  ca.  scl  cannot  reach  the  debtor  and  compel 
him  to  make  an  assignment  ot  such  effe<j^y  however  ample 
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they  may  be  for  the  satisfaction  of  the  plaintiff's  demand. — 
When  it  is  considered  how  large  a  portion  of  modern  wealth  is 
invested  in  various  forms  of  credit,  the  ancient  common  law 
process  of  execution  is  greatly  defective.  The  attachment  Act 
was  passed  expressly  for  the  purpose  ol  subjecting  all  the  ab- 
sconding debtor's  effects,  of  every  description,  to  the  payment  of 
his  debts.  Judgments  are  enumerated  with  other  claims  for  the 
recovery  of  which  a  foreign  attachment  may  be  issued.  All 
judgments  are  comprehended ;  as  well  those  on  which  the  plain- 
tiff may  have  execution,  as  those  on  which  he  may  not.  By 
what  rule  of  construction  shall  the  Court  make  a  discrimina- 
tion, and  exclude  from  the  benefit  of  the  Act  all  the  judgments 
on  which  the  plaintiff  may  have  execution,  constituting,  as  they 
do,  nearly  all  of  that  class  of  debts  ?  Shall  it  be,  because  the 
law  postpones  the  vigilant?  or  that  the  law  should  discourage 
and  impede  the  recovery  of  judgments,  and  exclude  them  from 
competition  with  other  creditors,  whose  demands  have  no  such 
sanction,  in  the  employment  of  the  means  which  the  law  has 
expressly  and  equally  provided  for  them  all  ?  The  Act  is  reme- 
dial, and  should  be  liberally  construed,  so  as  to  include  all  cases 
within  the  mischief  against  which  it  was  intended  to  provide. 
No  authority  can  be  found  to  prohibit  a  suit  by  foreign  attach- 
ment, on  a  judgment,  at  whatever  time  it  may  be  for  the  inte- 
rest of  the  plaintiff  to  resort  to  it.  The  Act  expressly  gives  a 
judgment  creditor  a  writ  of  attachment  for  the  recovery  of  his 
debt.  The  judgment  gives  no  means  of  enforcing  payment 
from  the  choses  in  action  of  an  absconding  debtor ;  and  with 
respect  to  such  effects,  needs  the  benefit  of  the  attachment  Act, 
as  much  as  a  simple  contract  demand.  No  reason,  nor  rule  of 
law,  nor  authority  requires  the  exclusion  of  a  judgment  creditor 
from  the  benefit  of  the  attachment  Act. 

The  motion  to  reverse  the  order  of  the  circuit  Judge  is  granted. 

Evans  and  Whitner,  JJ.  concurred. 

O'Neall  and  Wardlaw,  JJ.  We  concur,  on  the  ground,  that 
the  garnishee  could  not  make  the  objection  against  the  attachment. 

Withers,  J.  did  not  hear  the  re-argument. 

Motion  granted. 
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W.  EH  ThofHpsan,  Ordinary ^  vs.  &  /.  Bailey ,  culminisircUar  of 

Allen  Moye, 

Under  the  9th  sec.  of  the  Ordinary's  Act  of  1839,  when  an  administrator  has  died 
"without  having  accounted,  leaving  no  executor  or  administrator,"  the  rqtresenta- 
five  of  a  deceased  surety  may  be  cited,  and  the  account  taken  on  such  citation. 

The  course  of  proceeding  provided  by  the  9th  sec.  of  the  Ordinary's  Act  of  1839,  for 
taking  an  account  against  an  absent  or  deceased  administrator,  by  summoning  his 
sureties,  &c.  may  be  adopted  where  the  administration  bond  was  given  and  the 
liability  accrued  before  the  Act  was  passed. 

Evidence  of  payment  or  dbcouot  not  offered  before  the  Ordinary  may  be  g^ven  on 
the  trial  before  the  jury  in  the  action  on  the  bond. 

A  mother  became  administratrix  of  the' deceased  father's  estate:  she  married  again, 
had  two  children  by  her  second  marriage,  and  died :  no  administration  was  taken 
out  on  her  estate,  but,  on  bill  filed,  her  negroes  were  partitioned  among  her  second 
husband  and  the  children  of  her  first  and  second  marriages ;  the  children  of  the  first 
marriage,  then,  under  the  9th  sec.  of  the  Ordinary's  Act  of  1839,  had  an  account 
taken  of  her  administration  of  their  father's  estate,  and  obtained  a  decree : — in  an 
action  against  the  surety  on  the  administration  bond,  to  recover  the  amount  of  the 
decree,  held^  that  the  surety  might  produce,  as  evidence  of  payment,  the  proceed- 
ings in  partition. 

Before  Frost,  J.  at  Barnwell,  July,  Extra  Term,  1851. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows. 

"This  was  an  action  of  debt,  on  the  administration  bond  of 
Lucy  D.  Peeples,  administratrix  of  Darling  P.  Peeples,  which 
bore  date  the  18th  September,  1829.  Lucy  D.  Peeples  died 
about  sixteen  years  ago.  Geoige  R.  Odom  and  Allen  Moye 
were  her  sureties  in  the  bond.  Allen  Moye  died  ;  and  his  fami- 
ly removed  to  Alabama,  and  were  resident  there,  when  adminis- 
tration on  his  estate  was  granted  to  S.  J.  Bailey,  and  are  still 
there  resident.  George  R.  Odom  and  S.  J.  Bailey,  administra- 
tes of  Allen  Moye,  were  cited,  as  sureties  to  Lucy  D.  Peeples's 
administration  bond,  to  account  before  the  Ordinary  for  the 
estate  of  DarUng  P.  Peeples,  at  the  instance  of  D.  G.  Peeples, 
and  Brown  and  wife.  D.  G.  Peeples  and  the  wife  of  Brown 
were  the  children  of  Darling  P.  Peeples,  the  intestate,  and  Lucy 
D.  Peeples.  George  R.  Odom  did  not  appear,  and  S.  J.  Bailey 
accepted  service  of  the  citation.    By  the  account  taken  on  this 
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citation,  it  was  shewn  that  Lucy  D.  Peeples,  as  administratrix, 
was  chargeable  with  the  sum  of  $3404  86 ;  and  a  decree  was 
rendered,  establishing  the  sum  of  $801  62,  to  be  due  to  D.  G. 
Peeples,  and  the  same  amount  to  Brown  and  wife.  The  plain- 
tiff claimed  a  verdict  for  these  amounts. 

The  Act  of  1839  provides  that  '*  when  the  administrator  shall 
have  departed  this  life,  without  having  accounted,  leaving  no 
executor  or  administrator,  it  shall  be  sufficient  for  the  Ordinary 
to  cite  the  sureties,  by  personal  summons,  or  by  notice  in  the 
gazette,  as  in  the  case  of  removal  from  the  State,  and  proceed  to 
take  an  account,  as  in  other  cases ;  and  the  said  decree  shall 
have  the  same  force  and  effect  against  the  sureties,  as  if  pro- 
nounced against  the  administrator  in  his  lifetime." 

'•The  plaintiffs's  recovery  was  resisted,  on  the  ground,  that 
the  Act  of  1839  has  no  application  to  the  case  of  sureties  to  a 
bond  executed  before  the  Act  was  passed ;  and  that,  before  that 
Act,  the  sureties  could  not  be  made  liable  for  any  default  of  the 
administrator,  itnless  the  administrator  had  first  accounted.  But 
the  objection  was  not  sustained,  on  the  ground  that  the  Act  did 
not  add  to  the  terms  of  the  obligation  of  the  bond  any  new  lia- 
bility ;  but  only  provided  a  remedy  in  a  case  not  before  provi- 
ded for,  by  giving  the  Ordinary  jurisdiction  immediately  against 
the  sureties.  And  on  the  additional  ground,  that  the  defendant 
should  have  made  this  defence  in  the  Court  of  Ordinary,  and 
having  neglected  to  do  so,  is  precluded  by  the  decree  of  the  Or- 
dinary, from  making  that  defence  in  this  action. 

'-  It  was  admitted  that  Lucy  D.  Peeples  married  one  Jones, 
and  died,  leaving,  surviving  her,  her  husband  and  two  children 
of  this  marriage,  James  and  Lucy  Anna  Jones.  The  defendant 
offered  in  evidence  the  record  of  a  bill  and  proceedings  in  Equi- 
ty, in  which  William  Jones  and  his  two  children  were  complain- 
ants, and  George  R.  Odom,  administrator  of  Darling  P.  Peeples, 
and  D.  G,  Peeples  and  Elizabeth  Peeples,  (now  Brown)  the 
children  of  Darling  P.  and  Lucy  D.  Peeples,  were  defendants. 
The  bill  prayed  an  account  and  settlement  of  the  estate  of  Lu- 
cy D.  Peeples,  and  was  filed  in  1836.    A  decretal  order  was 
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made  for  the  partition  of  the  slaves  of  the  intestate,  but  no 
account  of  her  estate  was  taken,  when  the  suit  abated  by  the 
death  of  William  Jones.  The  slaves  so  divided  were  not 
brought  into  the  account  on  the  citation,  and  are,  by  the  terms  of 
the  decree,  expressly  declared  to  have  been  excluded. 

"  The  defendant  claimed  that  the  distributive  share  of  the 
estate  of  Lucy  D.  Peoples,  which  was  assigned  to  D.  G.  Pee- 
ples  and  his  sister,  Elizabeth  (Peeples)  Brown,  should  be  de- 
ducted from  the  sums  adjudged  to  them  by  the  decree  of  the 
Ordinary,  and  a  verdict  rendered  only  for  the  balance.  But  it* 
was  held  that  the  defendant  was  estopped  by  the  decree  from 
making  this  defence,  which  should  properly  have  been  made 
when  the  account  was  taken  by  the  Ordinary. 

"  A  verdict  was  rendered  for  the  amount  of  the  Ordinary's 
decree." 

The  defendant  appealed,  and  now  renewed  his  motion  for  a 
nonsuit,  on  the  ground  made  at  the  Circuit  Court,  to  wit: 

That  the  bond  in  this  case,  having  been  given  in  1829,  (and 
the  liability  accruing  before  the  Act  of  1839,)  the  Ordinary  had 
no  power  to  summon  a  surety,  or  his  representative,  before  him 
to  account  in  the  absence  of  the  principal  or  his  representative  ; 
and  any  such  proceeding  was  without  authority  and  an  absolute 
nullity,  and  no  action  can  be  sustained  on  a  decree  so  obtained. 

Failing  in  the  above,  then  he  moved  for  a  new  trial : — Be- 
cause his  Honor  refused  to  admit  as  evidence  the  proceedings 
had  in  a  cause  in  the  Court  of  Equity,  wherein  the  real  plain- 
tiffs were  parties,  and  wherein  it  appeared  that  they  had  receiv- 
ed the  estate  of  the  party  as  distributees,  for  whose  deficits,  as 
administratrix,  this  action  was  brought,  and  wherein  the  matters 
of  account  now  in  question  were  a  part  of  the  issue. 

Owens,  for  the  motion,  cited  4  McC.  113;  2  Tread.  720;  I 
Wms.  Ex'ors.  363 ;  1  T.  &  M.  Ex.  R.  690 :  6  Stat.  257 ;  2 
McM.  1 ;  6  Stat.  383 ;  11  Stat.  26  ;  4  Strob.  22 ;  1  Bail.  548 ;  2 
Hill,  468. 

Bellinger y  contra,  cited  11  Stat.  40 ;  1  McM.  84 ;  3  Strob.  108. 


APPEALS  AT  LAW.  71 

Columbia,  November,  1851. 

The  opinion  of  the  Court  was  delivered  by 

Withers,  J.  The  proceedings  against  this  defendant,  as 
legal  representative  of  Allen  Moye,  and  against  G.  R.  Odom, 
sureties  of  a  deceased  administratrix,  before  the  Ordinary,  were 
founded  upon  an  administration  bond  bearing  date  in  1829.  At 
that  time,  the  decisions  of  the  Court  of  Law  required  that  an 
account  should  be  had  with  the  administrator  before  the  surety 
on  his  bond  could  be  sued  upon  that  obligation,  in  a  court  of 
law ;  and  it  was,  moreover,  held  that  in  case  of  an  absent 
administratrix-  or  one  deceased  with  no  legal  representative,  the 
accounting  necessarily  precedent  to  the  enforcement  of  the  sure- 
ty's liability  could  not  be  had  before  the  Ordinary ;  nor  could 
that  officer  summon  the  surety  of  an  administrator,  whether  the 
latter  was  living  or  dead. 

Such  were  the  difficulties  which  obstructed  an  action  at  law 
against  the  surety  of  an  administrator  until  1839,  when  it  was 
provided  by  Statute  (vide  sec.  9  of  the  Ordinary's  Act  of  that 
year)  that  in  case  of  the  removal  of  an  administrator,  or  where 
he  cannot  be  served,  an  account  against  him  could  be  taken 
by  the  Ordinary,  upon  a  citation  of  his  sureties,  or  the  repre- 
sentatives of  a  deceased  surety ;  and,  further,  "  when  the  ad- 
ministrator shall  have  departed  this  life,  without  having  account- 
ed, leaving  no  executor  or  administrator,  it  shall  be  sufficient  for 
the  Ordinary  to  cite  the  securities  by  personal  sumnK)ns,  or  by 
notice  in  the  Gazettee,  as  in  the  case  of  remov^from  the  State j 
and  proceed  to  take  an  account,  as  in  other  cases ;  and  the  said 
decree  shall  have  the  same  force  and  ejSTect  against  the  sureties 
as  if  pronounced  against  the  administrator  in  his  lifetime." 

We  now  have  before  us  a  case  wherein  an  administratrix  has 
departed  this  life,  with  no  executor  or  administrator  to  represent 
her  estate,  (so  far  as  we  know)  one  surety  on  her  bond  surviving 
and  a  representative  of  another  surety.  The  survivor  and  that 
representative  of  the  deceased  surety  have  been  cited  before  the 
Ordinary,  upon  a  petition  for  an  account  of  the  transactions  of 
the  administratrix;  that  accounting  has  been  had  upon  the  cita- 
tion of  such  persons ;  a  decree  has  been  pronounced  ascertain^ 
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ing  a  liability  in  favor  of  the  real  plaintiffs  upon  the  estate  of 
the  deceased  administratrix,  and  this  action  is  against  the  repre- 
sentative of  the  deceased  surety. 

The  first  objection  to  this  proceeding  before  the  Ordinary  is, 
that  the  representative  of  a  surety  cannot  be  cited,  in  the  case 
of  a  deceased  administrator ;  and  so  the  decree  against  him,  as 
such,  in  the  Ordinary's  court,  is  void,  being  a  cause  coram  turn 
judice.  We  think  otherwise ;  because,  by  express  terms  of  the 
Act  of  1839,  such  a  representative  may  be  cited  in  the  case  of 
an  administrator  removed,  or  one  who  could  not  be  served,  with 
a  view  to  an  account  and  decree  against  such  administrator  ; 
and  in  case  of  an  administrator  dead  and  without  legal  repre- 
sentative (which  is  this  case)  the  citation  is  to  be  on  the  surie- 
ties,  "  as  in  the  case  of  removal  (by  administrator)  from  the 
State/'  The  scope  of  the  Act  undoubtedly  was,  to  remove  diffi- 
culties at  the  threshold,—  to  open  the  way  for  efficient  remedy 
against  an  obligor  over  obstacles  of  rather  a  technical  character. 
The  reason  which  moved  the  remedial  legislation  embraced  all 
the  cases  in  which  such  obstacles  had  before  been  interposed, 
and  the  words  which  describe  this  case  will  fairly  allow  a  con- 
struction that  conforms  to  the  obvious  scope  and  purpose  of  the 
Act  of  Assembly. 

Next  this  action  is  resisted  upon  the  ground  of  the  inviola- 
bility of  contracts  ;  and  we  are  invited  to  consider  whether  the 
remedial  schemaH)f  the  Act  of  1639  must  not  be  held  mapplica- 
ble  to  the  bond  of  an  administrator's  surety,  executed  before  that 
date,  because,  otherwise .  it  would  be  obnoxious  to  the  charge  of 
violating  the  obligation  of  this  contract. 

Now,  as  heretofore,  the  contmct  of  an  administrator's  surety 
is  held  to  import  an  obligation  to  indemnify  for  a  default  of  the 
principal.  Now,  as  heretofore,  a  decree,  ascertaining  the  default 
of  the  principal,  is  held  requisite.  Now,  as  heretofore,  such  de- 
cree is  held  to  be  evidence  only  against  the  surety.  There 
must  be  a  clear  distinction  between  the  effect  of  legislation,  or 
of  judicial  decision,  which  facilitates  merely  the  mode  and 
means  of  procuring  evidence,  and  that  which  shall  be  considered 
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as  impairing  the  obligation  of  the  contract  upon  which  such 
evidence  is  to  bear.  To  open  the  way  of  approach  to  one  who 
is  liable  on  a  contract,  and  to  impose  upon  him,  when  you  reach 
him,  different  terms  of  contract,  or  additional  burthen  or  Habili- 
ty,  suggest  ideas  quite  dissimilar.  Indeed,  when  we  consider 
that  the  prohibition  to  pass  a  law  impairing  the  obligation  of  a 
contract  seems  to  imply  the  idea  of  protection  to  him  who  has 
the  right  and  the  interest  to  enforce  it,  facilities  towards  that 
very  end  would  not  appear  to  fall  naturally  within  the  purview. 
We  suppose  the  Court  of  Equity  might  always  have  enforced 
the  obligation  against  the  surety  in  such  a  case  as  this,  and  if 
the  machinery  has  been  improved,  by  which  the  same  thing  may 
be  done  in  another  jurisdiction,  we  do  not  perceive  how  the 
obligation  of  the  contract  is  thereby  impaired  or  affected.  In 
1829,  the  death  or  removal  of  an  administrator  created  difficul- 
ties in  the  way  of  one  having  interest  in  seeking  a  remedy  fop 
breach  of  contract  against  a  surety.  How  can  the  removal  of 
such  obstacles  in  the  course  of  the  remedy,  sought  in  a  certain 
jurisdiction,  be  deemed  to  touch  the  obligation  of  the  contract, 
when  the  very  same  interpretation  of  the  contract  is  preserved, 
and  not  a  particle  of  additional  liability  is  imposed  ?  Surely  a 
debtor  upon  note  or  bond  would  not  be  heard  to  invoke  the  pro- 
tection of  the  doctrine  we  are  considering,  because,  since  the 
execution  of  the  contract,  a  statute  had  substituted  a  different 
mode  or  grade  of  proof  of  the  handwriting  of  a  witness  to  the 
execution  of  the  contract ;  or  provided  a  facility  of  procuring 
any  evidence  touching  the  cause  of  action  by  a  commission 
issued  to  a  place  or  person  where  or  to  whom  it  could  not  have 
gone  at  the  origin  of  the  cause  of  action.  Yet  we  have  exam- 
ples of  legislation  of  both  descriptions.  In  substance,  the  Act 
of  1839  has  done  no  more.  It  has  merely  made  a  summons,  in 
case  of  the  death  or  removal  of  the  administrator,  to  his  privies 
in  law,  equivalent  to  a  personal  summons  to  the  administrator, 
for  the  purpose  of  taking  the  account  held  to  be  preliminary  to 
action.    Surely  we  may  sustain  such  legislation  as  this  against 
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the  imputation  levelled  at  it,  when  insolvent  laws  have  with- 
stood the  like. 

We  do  not  suppose  the  matter  adjudged  in  the  case  of  the 
State  vs.  Wylie,  (2  McM.  1,)  at  all  conflicts  with  our  opinion  on 
this  point.  The  legislature  had  declared  that  it  should  not  be 
lawful  to  commence  any  action  against  a  sheriff's  surety  until  a 
return  of  nulla  bona  should  be  had  upon  some  execution  against 
the  sheriff.  That  provision  was  held  to  be  a  part  of  the  con- 
tract of  a  sheriff's  surety,  for  reasons  assigned ;  but,  in  that  case, 
a  distinction  was  expressed,  between  a  statutory  provision  that 
"  related  to  the  nature  of  a  surety's  liability,"  and  "  the  mode  in 
which  persons  aggrieved  should  obtain  redress."  Without  dwel- 
ling upon  any  diversity  that  may  be  alleged  to  exist  between  an 
absolute  legislative  prohibition  to  commence  an  action,  and  a 
course  of  judicial  decision  which  led  the  Court  to  decline  to  ren- 
der a  judgment  without  the  aid  of  an  account,  which  it  was 
almost  impracticable  to  take  in  such  jurisdiction  as  the  Common 
Pleas,  it  is  sufficient  to  remark,  that  the  matter  now  contested 
and  under  consideration  related  scarcely  to  so  important  an 
object  as  the  mode  of  remedy,  in  any  genuine  or  general  sense, 
but  rather  to  the  mode  and  duty  of  obtaining  an  account  and 
decree  thereupon,  as  matter  of  prima  facie  evidence,  held 
requisite  by  our  Court,  not  as  a  condition  upon  which  alone 
rested  a  legal  liability,  but  as  a  convenience  in  enforcing  it  in 
our  jurisdiction.  It  is  our  judgment,  therefore,  that  the  motion 
for  nonsuit  was  properly  refused. 

Yet,  we  are  of  opinion  the  motion  for  a  new  trial  stands  upon 
firmer  ground. 

Each  of  the  two  parties,  who  are  real  plaintiffs  here,  claims 
about  $800  from  the  representative  of  a  surety  of  their  mother, 
who  administered  upon  their  father's  estate,  and  long  since 
died.  When  the  mother  died,  she  left  an  estate  of  her  own.  It 
was  distributable,  that  is,  the  nett  remainder,  after  debts  were 
paid,  among  Jones  (a  second  husband  surviving)  his  two  child- 
ren, and  the  two  real  plaintiffs  in  this  case.  No  court  would 
order  partition,  among  those  entitled  as  distributees,  until  it 
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should  be  informed  that  all  debts  were  paid.  One  debt,  and 
the  only  one  we  ha/e  heard  of,  due  and  payable  by  the  estate 
in  question,  was  owing  to  these  plaintiiSfs,  being  the  same  now 
claimed  by  them ;  it  was  a  sum  due  by  their  mother  in  char- 
acter of  administratrix  of  their  father's  estate,  and  is  now,  in 
effect,  claimed  by  them  from  one  of  the  sureties  on  her  ad- 
ministration bond.  This  debt  is  claimed  from  a  surety,  after 
(as  it  is  alleged)  these  plaintiffs  have  received,  as  distributees, 
a  portion  of  the  estate  of  their  mother,  upon  a  bill  filed  for 
partition  of  that  estate,  in  which  they  were  defendants ;  and, 
on  behalf  of  the  defence,  it  was  proposed  to  offer  this  evi- 
dence by  way  of  discount  or  payment.  This  was  rejected, 
on  circuit,  for  the  reason  that  it  was  not  offered  before  the 
Ordinary,  and  his  decree,  it  was  supposed,  had  the  effect  of 
shutting  out  the  evidence  in  the  court  of  law.  That  it  was 
not  excluded  upon  that  ground,  is  adjudged  in  an  opinion 
delivered,  at  this  term,  in  the  case  of  Stuart  vs.  McCully^  and 
another  case  involving  the  same  point,  and  decided  in  con- 
nection with  it. 

Another  reason  is  now  supposed  to  justify  the  decision  be- 
low, to  wit, — that  receiving  a  part  of  the  estate  or  assets  of 
the  administratrix,  by  these  creditors,  is  no  matter  of  discount 
or  payment,  in  behalf  of  her  surety. 

We  are  now  to  consider  that  position. 

The  surety  is  sued  for  a  demand  against  his  principal.  If  it 
were  a  common  case  of  note  or  bond,  it  would  seem  obvious 
that  if  the  creditor  had  received  money  or  goods  or  assets  of 
the  principal,  this  should  be  held  to  abate  the  demand  against 
the  surety,  in  part  or  in  whole,  as  the  case  might  be.  If  there 
were  a  counter  demand  due  to  the  principal  against  the  credi- 
tor— or  if  money  had  been  paid  by  the  principal  to  the  creditor, — 
undoubtedly  the  administrator  of  the  principal  could  use  such 
matter  of  defence,  and  why  not  the  surety  also  ?  The  death  of 
the  principal,  the  indebtedness  of  the  principal  as  administrator, 
the  creditor  being  also  distributee  of  the  principal  debtor,  other 
persons  introducing  themselves  as  co-distributees  of  the  principal 
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debt(»r, — all  these  concurring  facts  may  breed  confusion  in  our 
perception  of  a  complicated  state  of  transactions,  and  of  the 
principle  of  right  and  of  law  that  should  run  through  them.  Yet 
if  we  can  perceive  a  thread  that  should  guide  us  to  the  very 
right,  and  the  law  does  not  oppose,  we  ought  to  follow  it.  Now 
it  has  been  shown  that  an  administrator  of  Mrs.  Peoples  not 
only  could  but  would  be  bound  to  apply  her  assets,  first,  to  the 
payment  of  debts.  It  is  clear  that  he  could  not  acquiesce  in 
partition  until  that  was  done,  without  violating  his  legal  duty 
and  his  bond.  It  is  certain  that  no  court  would  order  partition 
until  it  was  given  to  understand  that  all  debts  were  paid,  and, 
until  then,  distributees  are  not  entitled  to  it.  Now  these  credi- 
tors of  Mrs.  Peeples  have  effected  a  partition  of  her  estate,  in 
part  at  least,  and  if  their  complaint  have  any  foundation,  they 
were  creditors  at  the  time  of  their  participation  in  that  partition. 
What  does  their  conduct  imply  ?  That  all  debts  of  Mrs.  Pee- 
ples were  paid, — and  if  not,  their  interference  in  her  estate  made 
them  executors  de  son  tort,  and  they  would  be  liable  for  a 
devastavit  in  rendering  the  estate  to  distributees  before  the  pay- 
ment of  debts,  just  as  a  regular  administrator  would  be.  They 
were  defendants  in  the  bill  for  partition,  it  is  true,  and  some  of 
the  estate  has  gone  to  co-distributees  ;  but  they  had  nothing  to 
do  except  to  make  known  their  debts,  and  either  they  must  have 
been  paid,  or  else  the  process  of  partition  must  have  been  arrest- 
ed. If  what  they  admit  they  have  done  would  amount  to  a  de- 
vastavit in  relation  to  the  estate  of  the  principal  debtor,  shall 
the  effect  of  such  conduct  be  visited  upon  the  surety,  and  he  be 
made  to  bear  the  burthen  of  this  wrong  ? 

Suppose  these  plaintiffs  sole  distributees  of  Mrs.  Peeples, — 
that  they  held  her  bond  for  $1000,  upon  which  the  defendant's 
intestate  was  surety, — that  the  estate  left  by  Mrs.  Peeples  was, 
in  gross,  $2000, — it  is  plain  they  could,  as  distributees,  be  enti- 
tled to  but  $1000,— ^s  plain  as  it  would  be  if  the  debt  for  $1000 
had  been  owing  to  a  stranger  to  her  blood.  Now  suppose  them 
to  have  received  the  whole  estate  of  $2000  (no  matter  if  they 
did  receive  it  in  character  of  distributees)  it  seems  manifest  that 
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one-half  of  it  must  go  to  the  debt.  The  case  is  only  the  strong- 
er against  them  if  it  be  supposed  that  they  urged  partition  in  a 
court,  or  acquiesced  in  it  on  an  admission  that  all  creditors  were 
satisfied. 

Our  conclusion  is  that  any  evidence,  competent  in  its  charac- 
ter, going  to  shew  that  these  plaintiffs  have  been  paid  out  of 
assets  of  the  estate  of  the  principal  debtor,  in  fact  or  by  neces- 
sary presumption, — in  whole  or  in  part, — ought  to  have  been 
received  on  the  part  of  the  defence. 

What  is  said  in  Norton  vs.  Wallace  does  not  touch  this 
question.  It  would  apply  only  in  case  the  defence,  in  this 
action,  should  offer  to  shew  that  the  real  plaintiffs  had  received 
a  portion  of  their  father's  estate. 

A  new  trial  is  granted. 

CFNeall,  Evans,  Wardlaw  and  Whitner,  JJ.  concurred. 

•Frost,  J.  dissenting.  The  decree  of  the  Ordinary  establish- 
ed that  Lucy  D.  Peeples,  the  mother  of  Darling  G.  Peeples  and 
of  Brown's  wife,  the  actual  plaintiffs  in  this  suit,  was  indebted 
to  each  of  them,  in  the  sum  of  $801  62,  on  account  of  their 
father's  estate.  This  decree  is,  prima  facie,  evidence  to  charge 
the  defendants.  They  may  reduce  the  amount  of  their  liability 
by  proving  credits,  which  should  have  been  and  were  not 
allowed  in  the  account  before  the  Ordinary.  For  this  purpose 
they  produced,  in  evidence,  the  record  of  proceedings  in  the 
Court  of  Equity,  for  the  partition  of  Lucy  D.  Peeples's  estate. — 
No  administrator  of  Lucy  D.  Peeples  was  a  party.  The  pro- 
ceedings abated  before  any  account  of  her  estate  was  taken.  A 
partition  of  the  slaves  of  her  estate  was  decreed.  The  plain- 
tiffs received  their  share.  The  defendants  claimed  that  the 
value  of  these  shares  should  be  allowed  as  a  credit ;  and  de- 
ducted from  the  amount  of  the  Ordinary's  decree ;  and  a  verdict 
rendered  for  the  plaintiffs  only  for  the  balance.  At  the  trial,  the 
credit  was  not  allowed ;  on  the  ground  that  the  defendants 
shoold  have  claimed  that  credit  in  the  Court  of  Ordinary ;  and 
were  estopped,  by  the  decree,  to  claim  it  in  this  action.    I  con- 
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cur  in  the  judgment  of  the  Court  which  decides  that  the  de- 
fendants were  not  estopped.  But  the  set  off"  was  not  allowed 
on  the  additional  ground,  that  it  could  not  be  claimed,  as  a 
credit,  at  all.  It  is  from  the  judgment  of  the  Court,  that  the 
plaintiffs's  distributive  share  of  their  mother's  estate  may  be  set 
off,  by  the  defendants,  against  the  amount  of  the  Ordinary's  de- 
cree, that  I  dissent. 

Immediately  on  the  death  of  Lucy  D.  Peeples,  all  her  estate 
was,  by  law,  vested  in  her  next  of  kin.  The  plaintiffs  were  en- 
titled to  a  share.  They  have  received  their  share  of  the  slaves 
of  their  mother's  estate.  The  decree  of  the  Ordinary  was  ren- 
dered for  a  portion  of  their  father's  estate,  which  their  mother, 
as  administratrix,  had  received  and  appropriated  to  her  own  use. 
To  permit  the  defendants  to  apply  the  value  of  the  plaintiffs's 
share  of  their  mother's  slaves,  in  payment  of  the  decree,  is,  in 
effect,  to  enable  the  defendants  to  pay  their  debt  to  the  plaintiffs 
with  the  plaintiffs's  property.  The  plaintiffs's  share  of  thek 
mother's  slaves  is,  substantially,  transferred  to  the  defendants. 

It  may  ba  objected  that  the  plaintiffs  are  entitled  to  the  slaves 
they  have  received,  only  on  the  condition  that  all  of  Lucy  D. 
Peeples's  debts  are  paid.  If  that  were  admitted,  the  defendants 
cannot  demand  of  the  plaintiffs  the  slaves  they  have  received, 
even  if  the  debts  are  not  paid.  The  administrator  of  Lucy  D. 
Peeples  alone  can  demand  them.  The  debt  due  to  the  plaintiffs, 
by  their  mother,  is  a  charge  on  her  whole  estate.  The  plaintiffs 
may  be  required  to  contribute  to  its  payment,  rateably  with  the 
other  distributees  ;  but  they  are  not  subject  to  have  their  entire 
share  of  the  estate  so  applied.  They  are  liable  only  to  contri- 
bution. That  cannot  be  enforced  in  this  action.  It  will  be  no 
defence  to  the  plaintiffs,  if  hereafter  called  to  account  by  the 
administrator  of  Lucy  D.  Peeples,  for  contribution,  that  the  de- 
fendants in  this  suit  have  appropriated  the  value  of  the  slaves 
which  the  plaintiffs  recovered  from  their  mother's  estate.  The 
plaintiffs  cannot  take  an  account  of  their  mother's  estate  in  this 
Court.  It  cannot  grant  administration,  nor  call  in  the  creditors 
and  distributees  of  Lucy  D.  Peeples,  nor  adjust  the  accounts  be- 
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tween  the  necessary  parties  to  an  account.  If  the  defendants 
are  permitted  to  seize  the  slaves  which,  on  the  partition  of  their 
mother's  estate,  were  assigned  to  the  plaintiffs,  and  appropriate 
the  value  of  them  in  payment  of  the  debt,  which  has  be^.n  de- 
creed to  be  due  to  them,  on  accoimt  of  their  father's  estate,  they 
must  be  condemned  without  the  opportunity  of  defence. 

In  the  case  of  the  Ordinary  vs.  Wallace^  (2  Rich.  460,)  a  son 
of  the  intestate  obtained  a  decree  of  the  Court  of  Equity,  against 
the  administrator  of  his  mother,  who  was  the  widow  and  ad- 
ministratrix of  the  intestate,  on  account  of  his  distributive  share 
of  bis  father's  estate.  In  an  action  by  the  son  against  her  sure- 
ties, they  claimed  to  set  off,  against  the  decree,  the  third  of  cer- 
tain property  of  the  deceased,  which  had  been  consumed  by  the 
plaintiff,  and  to  which  the  administratrix  was  entitled.  The 
set  off  was  not  admitted.  The  names  of  the  particG  in  this 
case  may  be  substituted  for  the  names  of  the  parties  in 
Wallace^s  case,  and  the  opinion  of  the  Court  have  a  proper  ap- 
plication. It  was  in  that  case  adjudged  "  that  the  matter  pro- 
posed to  be  drawn  in  controversy,  in  this  Court,  formed,  in  no 
way,  part  of  the  case  in  Equity.  It  was  alleged  that  A.  W. 
Daly,  the  child  of  John  Daly,  (the  intestate)  had  received  part 
of  his  father's  estate,  of  which  his  mother  was  entitled  to  one- 
third.  The  answer  to  that  is  clear ;  that  the  administrator  of 
Sarah  Daily,  (the  administratrix  of  John  Daily)  must,  first, 
establish  this  demand  against  A.  \V.  Daly ;  or  that  by  some  pro- 
ceeding in  Equity,  at  the  instance  of  the  surety,  against  A.  W. 
Daly,  and  the  administrator  of  Sarah  Daly,  he,  a.  W.  Daly, 
must  be  allowed  the  opportunity  of  contesting  the  allowance  of 
this  claim,  and  having  the  accounts  between  him  and  his  co- 
distributee  audited.  So,  too,  it  may  be,  for  aught  we  can  know, 
that  in  a  course  of  due  administration,  the  administrator  of 
Sarah  Daly  may  be  compelled  to  apply  a  part  of  this  very  fund 
to  the  payment  of  other  debts.  It  is  true,  in  Equity,  the  claim, 
now  set  up,  might  be  allowed,  as  an  equitable  set  off;  but  we 
are  not  Judges  of  Equity." 

Motion  granted. 
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James  JS.  Stewart,  Ordinary,  vs.  John  McCully, 

A  motion  to  plead  double  may  be  granted 'at  any  time  so  as  not  to  operate  a  surprize 
on  the  plaintiff. 

Debt  on  an  administration  bond:  the  declaration  set  out  the  condition  and  assigned 
breaches :  the  plea  traversed  the  breaches,  affirmed  that  the  administrator  had  in 
those  particulars  performed  the  condition  and  concluded  to  die  country : — held  that 
the  plea  wus  good. 

Where  an  administrator  has  removed  from  the  State,  and  he  nnd  his  sureties  are  sum- 
moned to  account  as  directed  by  the  9th  sec.  of  the  Ordinary's  Act  of  1839,  a  sure- 
ty who  appears  and  defends  the  suit,  is  not  concluded  by  the  Ordinary's  decree 
against  the  administrator,  nor  by  the  judgment  of  the  Court  of  Equity  affirming, 
on  appeal,  the  Ordinary's  decree :  such  decree  is  only  prima  fade  evidence  against 
the  surety. 

The  surety  may  show  that  the  distributee  had  been  paid  before  the  Ordinary's  decree 
in  his  favor  was  rendered. 

Before  the  Ordinary,  and  before  the  Chancellor,  on  the  appeal,  certain  evidence  to 
show  payment  was  given  and  held  insufficient:  on  the  trial  before  the  jury  the  cir- 
cuit Judge  permitted  the  same  with  additional  evidence  to  be  relied  on  in  proof  of 
payment :  kcld  that  such  permission  was  proper. 

Before  O'Neall,  J.  at  Fairfield,  Fall  Term,  1851. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows. 

"  In  this  ease  a  demurrer  (special)  was  filed  and  heard  at  last 
Court,  to  the  plaintiff's  declaration.  The  presiding  Judge  over- 
ruled it,  and  gave  the  defendant  leave  to  plead.  He  accordingly 
on  the  18th  of  April,  1851,  filed  the  general  issue  and  perform- 
ance.   Issue  was  joined  the  24th  April,  1851. 

"  At  this  term,  a  motion  was  made  by  the  defendant  to  plead 
double,  so  as  to  protect  the  pleas  already  filed  from  the  objection 
that  they  had  been  filed  without  leave  of  the  Court.  I  granted 
the  motion, — it  could  work  no  surprise  or  injury  to  the  plain  tiff, 
inasmuch  as  the  pleas  had  been  filed  since  April,  and  he  there- 
fore was  fully  apprised  of  the  defendant's  defence. 

"  The  case  was  gone  into,  and  the  defendant,  to  prove  the 
payment  of  the  distributive  share  of  Daniel  S.  Goin,  in  the  es- 
tate of  his  father,  of  which  Hugh  Groin  was  administrator,  pro- 
posed to  examine  Daniel  Goin,  his  co-surety,  residing  in  Florida. 

''  The  plaintiflf  objected  that  the  witness  was  incompetent 
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from  interest.  The  defendant  released  him  from  all  liability  to 
him.  A  duplicate  original  of  this  release  was  filed  in  the 
Clerk's  office,  and  the  original  sent  on  with  the  commission  to 
be  delivered  to  the  witness  by  the  commissioners.  These  facts 
were  endorsed  on  the  commission,  and  the  commissioners  certi- 
fied on  the  commission  that  they  had  delivered  the  release  to 
the  witness  before  examining  him.  This,  I  thought,  removed 
the  objection  of  interest. 

"  The  action  was  a  suit  on  the  administration  bond  of  Hugh 
Goin.  He  left  the  State  many  years  ago :  Daniel  Goin  and  the 
defendant  were  his  sureties.  Daniel  S.  Goin  was  one  of  the  two 
distributees :  he  was  proved  to  be  now  30  or  31  years  of  age. 
The  other  was  older. 

"  At  his  (Daniel  S.  Goin's)  instance,  the  Ordinary  proceeded, 
by  rule  and  publication,  to  call  Hugh  Goin  to  an  account.  He 
served  a  copy  of  this  rule  on  the  defendant. 

''An,  account  was  had,  and  the  Ordinary  decreed  against 
Hugh,  in  favor  of  Daniel  S.  Goin,  the  sum  of  $602  16,  with  in- 
terest firom  the  1st  January,  1835.  An  appeal  from  this  decree 
was  taken,  was  heard,  and  the  Ordinary's  decree  affirmed,  both 
oa  the  circuit  and  in  the  Appeal  Court  of  Equity. 

''The  defendant  proved  by  Daniel  Goin,  that  Hugh  Goin, 
leaving  the  State,  left  the  funds  of  his  intestate  in  the  hands  of 
D.  McDowell,  Esq.  If  any  funds  came  to  his  (witness's)  hands, 
he  said  he  paid  them  to  or  for  Daniel  S.  Goin.  He  paid,  he 
said,  for  Daniel  S.  to  different  persons  many  sums  of  money : — 
he  had  no  receipts  now  for  such  payments ;  he  left  them  in 
South  Carolina,  and  understood  they  were  burned  by  his  son 
and  Daniel  S.  He  said  he  paid  all  Daniel  S.  was  entitled  to^ 
and  more :  he  was  Daniel  S's.  guardian :  he  made  payments 
for  him  and  did  not  owe  him  one  cent.  (He  was  appointed 
guardian,  but  never  gave  bond.) 

The  defendant  offered  in  evidence  the  schedule  of  Daniel  S. 

Goin,  as  an  insolvent  debtor,  in  the  case  of  A.  H.  Chambers  vs  • 

him,  filed  and  sworn  to  28th  November,  1844    In  it,  he  stated  his 

whole  estate  to  be  an  old  sow  and  two  pigs,  and  some  wearing 

6 
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apparel.  This  testimony  was  objected  to,  on  the  ground  that  it 
had  been  heard  before  the  Ordinary  and  Chancellor,  and  ruled 
3iot  to  be  sufficient  to  establish  payment.  I  thought  I  could  not 
exclude  it.  It  might  be  that  associated  with  other  proof,  it 
might  establish  the  fact  of  payment.  On  hearing  Chancellor 
Daroan's  decree,  he  recognized  the  exception  I  have  pointed  out. 

"  The  conclusiveness  of  the  decree  was  not  insisted  on  to  ex- 
clude the  defence,  but  this  particular  proof.  The  necessity  of  a 
suit  to  enforce  the  decree  by  suit  on  the  bond,  made  it  only  mat- 
ter of  evidence  to  charge  the  defendant,  and  the  right  to  sur- 
charge and  falsify,  I  suppose,  still  exists  as  before. 

"The  case  was  submitted  to  the  jury ;  they  found  for  the  de- 
fendant." 

The  plaintiff  appealed,  and  now  moved  for  a  new  trial,  on 
the  following  grounds. 

1.  Because  his  Honor  erred  in  granting  leave  to  defendant  to 
plead  double  at  the  very  moment  of  trialj  when  plaintiff  had 
only  prepared  for  trial  on  the  plea  of  non  est  factum^  the  only 
plea  properly  filed  by  defendant  previous  to  that  time. 

2.  Because  his  Honor  erred  in  charging  the  jury,  that  they 
might  resort  to  inferences  and  presumptions  of  payment  of  the 
amount  of  the  Ordinary's  decree  from  circumstantial  evidence. 

3.  Because  his  Honor  erred  in  permitting  the  same  evidence 
to  be  introduced  upon  the  trial  at  law  to  raise  presumption  of 
payment,  that  had  been  received  and  passed  upon  by  the  Ordi- 
nary and  Court  of  Equity. 

4.  Because  there  was  not  a  single  word  of  positive  testimony 
that  one  dollar  of  the  amount  decreed  by  the  Ordinary  in  favor 
of  the  real  plaintiff,  Daniel  S.  Goin,  had  ever  been  paid  to 
him — ^not  even  by  the  witness,  Daniel  Goin  himself— and,  hence, 
it  is  respectfully  submitted,  in  the  absence  of  such  positive  proof, 
his  Honor  should  have  charged  the  jury  to  find  for  the  plaintiff 
the  amount  decreed  by  the  Ordinary. 

6.  Because  the  administrator,  Hugh  Goin,  being  absent  from 
the  State,  the  Ordinary,  under  the  provisions  of  the  Act  of  1839, 
caused  a  copy  of  the  rule  published  by  him,  requiring  the  said 
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administrator  and  his  sureties  to  appear  before  him  and  render 
an  account  of  the  administration,  to  be  personally  served  upon 
John  McCuUy,  the  defendant,  who  did  appear,  by  counsel,  and 
defend  the  case  to  its  final  termination  in  the  Court  of  Appeals 
in  Equity,  and  is,  therefore,  concluded  by  the  decree  of  that 
Court  from  offering  any  evidence  upon  the  trial  at  law  on  the 
administration  bond,  except  such  payments  as  may  have  been 
made  since  the  rendition  of  that  decree ;  as  much  so  as  the  ad- 
ministrator himself  would  be. 

Rutland,  for  the  motion,  cited  1  Tread.  126 ;  1  McC.  50 ;  3 
Atky.  248 ;  2  Hill,  314 ;  3  McC.  412 ;  2  Bail.  199 ;  1  Rich.  507  ; 
4  Rich.  117. 

Boylston,  contra,  cited  2  Brev.  163 ;  1  McC.  12 ;  4  McC.  344; 
1  Ch.  PL  556 ;  1  McM.  86 ;  1  Bail.  548 ;  2  Hill,  468 ;  McM. 
Eq.  490 ;  1  Green.  Ev.  §  524 ;  1  Rich.  516.  Mr.  Boylston  sub- 
mitted that  as  the  administration  bond  was  given  before  the 
Act  of  1839  was  passed,  the  Ordinary  had  no  jurisdiction ;  that 
his  decree  was,  therefore,  null  and  void. 

Curia,  per  O'Neall,  J.  On  the  first  ground  of  appeal,  this 
Court  is  entirely  satisfied  with  the  ruling  of  the  Judge  below : 
and  to  his  reasoning  have  only  to  add  what  is  said  by  Colcock, 
J.  in  Van  Holten  vs.  Lewis  and  Pepoon,  (1  McC.  12) :  "  This 
was,  in  effect,"  he  said,  "  no  more  than  a  motion  to  plead  double, 
which  may  be  granted  at  any  ti?ne,  so  as  not  to  operate  a  sur- 
prize on  the  plaintiff,^  The  remark  of  the  Judge  below,  very 
clearly  shews  that  there  could  be  no  surprize.  Under  this 
ground,  the  plaintiff,  however,  made  another  question,  which  was, 
that  the  defendant's  second  plea  was  bad,  and  on  that  ground 
that  the  plea  ought  not  to  have  been  allowed.  It  would,  ordi- 
narily, be  enough  to  say,  that  no  such  point  was  presented  by 
the  appeal.  But  as  it  was  argued  on  both  sides,  it  may  be  well 
enough  to  meet  and  decide  it. 

The  argument  assumed  two  positions, — 1st.  that  the  plea  was 
bad,  in  form,  concluding  to  the  country,  when  it  should  have 
concluded  with  a  verification :  2d.  that  it  did  not  specify  the 


84  APPEALS  AT  LAW. 


Stewart  vs,  McCully. 


particulars  in  which  the  defendant  proposed  to  surcharge  and 
falsify  the  decree  of  the  Ordinary  and  the  Court  of  Equity. 

1st.  The  plaintiff,  instead  of  simply  declaring  on  the  bond, 
set  out  the  condition,  and  assigned  various  breaches.  The  de- 
fendant traversed  these  breaches,  affirming  that  he  had  in  these 
particulars  performed  the  condition  of  the  bond.  Here  there 
was  a  direct  negative  and  affirmative,  between  parties,  and 
although  it  appears  awkward  that,  in  pleading,  an  issue  should 
be  brought  about  by  the  plaintiff,  in  his  declaration,  making  the 
negative,  and  the  defendant,  in  his  plea,  the  affirmative,  yet  it  is 
substantially  a  good  issue  between  the  parties :  and  Mr.  Chitty, 
(1  Plead.  566)  recognizes  it  as  such.  The  plaintiff  has,  there- 
fore, nothing  to  complain  of  in  this  respect. 

2d.  If  there  be  any  thing  to  be  complained  of  under  the  sec- 
ond plea,  it  is  the  plaintiff's  own  fault.  He  might,  by  setting 
out  specifically  the  decree  of  the  Ordinary,  as  one  of  his  breach- 
es, have  driven  the  defendant,  in  his  plea,  to  the  necessity  of 
setting  out,  as  is  directed  in  Davant  vs.  Wehh^  (2  Rich.  385,)  the 
particulars  in  which  the  defendant  wished  to  correct  the  decree. 
But  his  general  breaches  have  been  met  by  general  averments 
of  performance  .  This  was  all  which  the  plaintiff  could  expect. 
The  defendant,  however,  substantially  complied  with  the  rule 
in  Davant  vs.  Wehb^  by  serving  the  plaintiff  with  a  notice  of 
the  defence  of  payment  to  the  distributee  by  Daniel  Goin,  his 
co-surety, 

So  much  for  these  preliminary  matters.  The  5th  ground  brings 
up  the  real  question  in  this  case, — ^were  the  decree  of  the  Ordi- 
nary, and  that  of  the  Court  of  Equity,  on  appeal  from  the  same, 
conclusive  on  this  defendant  ? 

The  9th  sec.  of  the  Act  of  1839,  (11  Stat.  40,)  directs,  that 
where  an  administrator  shall  have  removed  from  the  State,  with* 
out  having  accounted  for  his  administration,  the  Ordinary  may, 
at  the  instance  of  any  one  interested  in  the  estate,  publish  in 
the  nearest  gaqette,  a  rule  requiring  the  administrator  and  his 
sureties  to  appear,  on  a  day  fixed,  and  render  an  account,  and 
cause  a  copy  of  the  rule  to  be  served  on  the  securities  living 
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within  the  State ;  and,  upon  the  expiration  of  the  rule,  the  Ordi- 
nary is  directed  to  take  an  account  of  the  administration,  and 
make  a  decree  therein,  as  in  other  cases.  The  Act  declares 
that,  "  the  decree,  so  pronounced,  shall  have  the  same  force  and 
effect^  as  well  against  the  sureties  an  the  administration  bondj 
and  against  the  estate  of  the  absent  administrator,  (if  he  have 
any  within  the  State)  as  if  the  administrator  himself  had  been 
personally  cited  to  account"  The  13th  section  of  the  same 
Act,  (11  Stat.  42,)  permits  any  person  who  may  think  himself 
aggrieved  by  the.  Ordinary's  decree  on  a  matter  of  account,  to 
appeal  to  the  Court  of  Equity.  The  decree  of  the  Ordinary  and 
that  in  Equity  on  the  appeal,  are  against  Hugh  Goin,  the  ab- 
sent administrator. 

It  may  be  as  well,  in  order  to  construe  correctly  the  9th  section, 
to  ascertain  what  was  the  evil  it  intended  to  remedy.  The  law 
was  well  settled,  that  until  the  accounts  of  an  administrator 
could  be  legally  settled,  and  a  sum  ascertained  by  the  decree  of 
the  Ordinary,  or  Court  of  Equity,  for  distribution,  no  suit  could 
be  sustained  on  the  administration  bond.  In  a  case  like  the 
present,  the  Ordinary  could  not,  before  the  Act  of  1839,  take  the 
first  step  to  mak#the  sureties  liable.  He  could  not  by  any  pro- 
cess cite  the  administrator  absent  from  the  State  to  account. 
Buckner  vs.  Archer^  (1  McM.  85).  So,  too,  even  the  Court  of 
Equity  could  not  proceed  against  an  absent  administrator,  who 
had  no  property  in  the  State,  and  a  decree  pronounced  against 
him  under  a  rule,  would  not  support  an  action  against  the  sure- 
ties. Lesterjette  vs.  Executors  of  Ford,  (1  McM.  86,  note).  It 
was  to  meet  this  state  of  things  that  the  Act  was  passed ;  and 
thus  seeing  the  evil  it  was  to  meet,  we  know  it  was  merely  in- 
tended to  enable  the  Ordinary  to  make  a  decree,  which  could  be 
used,  as  evidence,  to  charge  the  sureties  of  an  absent  adminis- 
trator, on  the  bond.  The  Act,  itself,  in  terms,  sustains  this  con- 
struction, when  it  declares  that  the  decree  shall  have  the  same 
force  and  effect  against  sureties,  "as  if  th6  administrator  him- 
self had  been  cited."  If  he  had  been  so  cited,  what  effect  would 
the  decree  have  had  7    The  case  of  Norton  vs.    Wallace^  (1 
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Rich.  507,)  fully  adjudged,  that  the  decree,  when  the  adminis- 
trator was  cited,  was  only  prima  fade  evidence  against  the 
sureties.  It  is  very  true,  that  decision  was  against  my  opinion, 
but  after  the  Court  of  Errors  passed  upon  the  question,  it  was 
my  duty  to  enforce  their  judgment  In  the  same  case,  (2  Rich. 
460,)  with  the  concurrence  of  a  majority  of  my  brethren,  I  held 
that  the  Court  of  Law  could  not  set  aside  the  decree  for  fraud ; 
that  that  belonged  to  the  forum  (the  Court  of  Equity)  pronounc- 
ing the  decree.  In  Davant  vs.  Webb^  I  attempted  to  further 
qualify  the  rule,  by  denying  that  the  Court  would,  at  the  in- 
stance of  the  surety,  review  points  and  principles  properly  in 
issue  between  the  parties  in  Equity.  "  It  (the  rule  in  Norton 
vs.  Wallace^)  only  intended  (it  was  added)  to  allow  to  him  (the 
surety)  the  opportunity  of  making  such  a  defence,  on  the  facts, 
as  the  principal  might  have  made,  but  did  not  make." 

Under  the  rule  of  Norton  vs.  Wallace,  and  the  modifications 
which  I  have  noted,  the  defence  in  this  case  was  perfectly  ad- 
missible. The  defendant,  it  is  true,  stood  by,  and  made  for  his 
principal  the  best  defence  which  he  could  before  the  Ordinary, 
and  in  Equity.  The  defence  of  payment  by  Daniel  Goin,  the 
surety,  could  not  then  be  got  in.  Hugh  Goinf  the  administra- 
tor, was  on  the  account.  The  defence  attempted  to  be  made 
was,  that  the  distributee  was  paid.  Daniel  Goin  was  then 
so  situated  he  could  not  have  been  examined.  It  was  only 
when  this  defendant  was  sued,  that  by  releasing,  he  became  a 
competent  witness  to  prove  the  fact  of  payment. 

The  decree  having  only  prima  foA^ie  effect  against  the  de- 
fendant, he  is  allowed  to  rebut  it  by  any  thing  which  shows 
that  it  was  erroneously  obtained.  This  is  certainly  done  by  the 
fact,  that  the  party,  in  whose  favor  it  was  made,  was  fully  paid. 
Indeed,  the  plaintiff's  attorney,  on  the  circuit,  made  no  objection 
to  the  proof  of  payment.  He  objected  to  the  schedule  of  tho 
plaintiff,  as  that  matter  had  been  in  evidence  before  the  Chan- 
cellor, and  bad  been  held  by  him,  as  not  sufficient  to  defeat  the 
plaintiff's  claim.  The  decree  of  the  Chancellor  was  nj>t  res  ttd" 
judicata  against  this  defendant    It  had  no  greater  effect  than  the 
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Ordinary's,  of  which  it  was  a  mere  affirmation.  The  evidence 
of  the  schedule,  heard  by  the  Ordinary  and  the  Chancellor,  stand- 
ing alone,  as  it  did  there,  could  not  have  the  effect  of  presuming 
payment :  but  when  connected  with  Goin's  evidence,  it  irresisti- 
bly led  the  mind  to  conclude,  that  the  plaintiff's  claim  here  did 
not  exist,  in  truth  and  fact,  when  his  schedule  was  filed,  inas- 
much as  he  had  been  previously  paid.  The  defence  was,  there- 
fore. I  think,  admissible  and  made  out. 

The  other  grounds  require  no  comment. 

The  motion  is  dismissed. 

Evans,  Wardlaw,  Frost,  Withers,  and  Whitner,  JJ. 
concurred. 

Motion  dismissed. 


J.  O.  Hill  ^   Wife  vs.  Hansford  Parker. 
J.  O.  Hill  Sf   Wife  vs.  Madison  Rooks  and  others. 

An  incomplete  proceeding  in  Equity,  consisting  of  a  bill  and  certain  orders  taken  by 
the  complainant's  solicitor,  binds  nobody  as  a  decree:  it  may  be  evidence  of  its 
own  existence,  and  of  consequences  thence  deducible,  but  even  as  an  act  or  decla- 
ration affects  only  the  -complainant  and  his  privies. 

A  statement  or  exhibit  in  such  bill,  is  generally  considered  as  the  act  of  the  solici- 
tor, famishes  feeble  evidence  even  against  the  complainant,  and  affects  not  the  de- 
fendants or  third  persons. 

The  secondary  evidence  of  law  papers,  said  to  be  lost,  must  be  evidence  of  their  con- 
tents admitted  after  proof  of  existence  and  loss. 

The  admission  of  evidence  wholly  irrelevant  to  the  question  of  fact  submitted  to  the 
jury,  is  no  necessary  ground  for  new  trial 

After  examinatioo  of  old  registry  books,  found  in  the  Clerk's  office  at  Orangeburg, 
and  of  all  the  legislation  concerning  Registers  of  Mesne  Conveyances,  the  Court 
is  of  opinion  that  there  was  not  ever  any  district  Register  for  Orangeburg  appoint- 
ed under  the  constitution  of  1778,  and  before  the  organization  of  county  courts  in 
that  district  in  1786. 

If  there  had  been  such  a  Register  existing  before  the  organization  of  a  county  court 
in  Winton,  doubtful  whether  a  party  might  not  at  his  election  have  had  a  deed  of 
land  in  that  county  registered  either  at  Orangeburg  or  Charleston:  certain  that  if 
there  was  no  such  Register  for  Orangeburg,  registry  in  Charleston  was  proper: 
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Copy  of  a  deed  so  registered  in  Ghaileston,  certified  by  the  Register  in  Charleston, 
admitted  under  the  Act  of  1843. 

Before  Frost,  J.  at  Barnwell^  July^  Extra  Tertn^  1851. 

In  the  case  against  Hansford  Parker,  the  report  of  his  Honor, 
the  presiding  Judge,  is  as  follows. 

"  This  was  an  action  of  trespass  to  try  title.  The  plaintifls 
produced  in  evidence,  a  grant  to  Luke  Breen  and  Henry  Hughes, 
of  the  5th  June,  1786,  for  12,555  acres  of  land  on  Saltketcher 
river,  in  Orangeburg  district.  The  grant  was  located,  and  the 
land  sued  for  shewn  to  be  within  the  limits  of  the  grant.  A 
certified  copy  of  deeds  of  lease  and  release  from  Heny  Hughes 
to  Nathaniel  Twining,  dated  13th  and  14th  days  of  July,  1786, 
for  one  half  of  the  land  granted,  was  produced  in  evidence. — 
The  deeds  had  been  recorded  in  the  office  of  the  Register  of 
Mesne  Conveyances  for  Charleston  district,  the  first  of  Septem- 
ber, 1786,  and  the  copy  deeds  were  certified  by  that  officer.  It 
was  objected  to  the  admission  in  evidence  of  the  certified  copies, 
that  by  the  Constitution  of  1778,  a  Registry  of  Mesne  Convey- 
ances was  established  for  the  district  of  Orangeburg,  and  all  the 
districts  in  the  State ;  and  so  the  deed  was  illegally  recorded  in 
Charleston  ;  and  a  copy,  certified  from  that  office,  was  incompe- 
tent. It  was  denied  that  any  Register  had  been  appointed  for 
Orangeburg  district,  under  the  Constitution  of  1778 ;  and  that 
no  registry  of  conveyances,  in  fact,  existed  in  that  district ;  nor 
any  where  else  for  deeds  of  land  in  Orangeburg  district,  except 
in  Charleston,  before  the  organization  of  the  county  court,  for 
the  county  of  Winton,  (part  of  Orangeburg  district)  on  the  17th 
October,  1786. 

Mr.  Glover  was  examined. — ^He  had  been  Clerk  of  the 
Cotnrt  for  the  district  of  Orangeburg,  seven  years.  He  produced 
two  unbound  books,  purporting  to  be  a  registry  book  of  Mesne 
Conveyaces  for  that  district.  He  said  he  had  no  doubt  the  books 
produced  by  him  were  genuine  ;  and  that  he  would,  from  those 
books,  give  certified  copies  of  deeds,  if  required.  The  following 
notes  were  made  of  some  particulars,  to  which  my  attention 
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was  called.  In  one  of  the  books  there  are  twenty  blank  pages 
at  the  beginning.  The  first  entry  of  a  deed  to  record,  is  at  page 
200.  The  book  ends  with  page  247.  The  first  deed  recorded 
is  dated  in  June,  1781,  and  the  probate  of  this  deed  is  dated  the 
16th  Augnst,  1783.  The  last  recorded  deed  is  dated  in  May, 
1789 ;  and  the  date  of  the  probate  is  the  25th  April,  1791. 

''  At  page  214,  the  date  of  the  entry  on  record  of  the  deed  is 
noted  as  the  4th  June,  1785.  Before  that  date,  there  is  no  note 
of  the  time  when  the  deed  was  recorded.  That  can  be  inferred 
only  from  the  date  of  the  probate.  The  same  is  the  case  with 
the  subsequent  entries,  except  an  entry  at  page  236. 

"  The  name  of  the  register  does  not  appear  in  any  part  of  the 
books. 

"  At  page  236,  a  deed  of  one  Bruton  is  entered.  The  probate 
is  dated  the  4th  August,  1785.  After  the  record  of  the  deed 
and  of  the  probate,  follows  this  memorandum  in  the  record 
book :  "  Ordinary's  office — ^recorded  July  20th,  1788,  in  book  D. 
p.  236 ;"  and  immediately  under  this  entry,  the  following : — 
"The  aforesaid  deed  was  recorded  the  15th  February,  1789. — 
James  Carmichael." 

"  When  the  county  court  for  Orange  was  organized,  4th  Mon- 
day in  April,  1786,  James  Carmichael  was  appointed  Clerk  of 
the  Court. 

"  On  the  25th  January,  1790,  there  is  entered  in  minutes  of 
the  county  court,  an  order  that  "  Charles  L.  Middleton,  Ordina- 
ry, do  deliver  up  to  James  Carmichael,  Clerk  of  the  Pleas  of  the 
Circuit  Court,  for  the  district  of  Orangeburg,  all  the  records  in 
his  office." 

Mr.  Glover  also  stated  that  there  are  in  the  office  of  the  Regis- 
ter for  Orangeburg  district,  registry  books,  bound  and  labelled  ; 
of  which  the  first  is  labelled  No.  1,  and  was  begun  in  1791. 
The  series  of  books  is  regularly  continued  to  the  present  time. 

^  With  great  hesitation  and  doubt,  I  admitted  the  copy  deed. 

"  The  plaintiffs  then  proved  that  Nathaniel  Twining  was  a 
citizen  of  Georgia,  who  died  the  17th  January,  1818,  leaving 
surviving  him,  his  wife  (who  afterwards  married  one  Joicey) 
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and  a  posthumous  child,  the  wife  of  the  plaintiff,  who  was  bom 
the  28th  February,  1818.  These  persons  have  always  resided 
in  Georgia. 

"  The  defendant  relied  on  the  statute  of  limitations. 

"  He  produced  ift  evidence  the  docket  book  of  the  Court,  for 
Barnwell  district,  for  April  Term,  1813 ;  in  which  was  entered 
a  case  of  Nathaniel  Twining  vs.  William  Weekley  and  others^ 
for  partition ;  with  an  entry  by  the  Judge,  in  that  case,  of  "  de- 
murrer overruled  and  respondeat  ouster  awsuded," — also  the 
docket  book  from  November  Term,  1813,  to  November  Term, 
1815,  in  which  was  entered  a  case  of  Nathaniel  Twining  vs. 
William  Weekley  and  others,  for  partition  ;  with  an  entry  by 
the  Judge,  "  discontinued."  I  have  no  note  nor  recollection  of 
any  objection  to  the  admissibility  of  this  evidence,  nor  of  the 
parol  testimony  which  follows. 

"  John  W.  Freeman,  the  deputy  clerk,  testified  to  a  search  in 
his  office  for  the  records  of  the  cases  stated ;  and  that  they 
could  not  be  found. 

"  John  Connolly — Knew  Twining,  and  saw  him  when  in 
this  State,  surveying  the  land.  He  thinks  Twining  sued  seve- 
ral persons  living  on  the  land,  for  the  same  now  in  controver- 
sy— ^James  Connolly,  Edward  Platts,  Sr ;  he  thinks  also  William 
Creech,  Eli  Murray  and  James  Campbell ;  thinks  Weekley  was 
sued  afterwards.  He  heard  some  of  the  defendants  gave  up 
the  land  to  Twining,  and  paid  him  for  it.  Twining  came  twice 
to  look  after  the  land :  in  1808,  and  again  in  1814  or  1815. 

"  Col,  B,  H.  Brown — Knew  Twining  had  a  suit  about  the 
Saltketcher  land.  Thinks  he  sued  William  Barker,  Edward  G. 
Platts  and  Captain  John  Creech  ;  he  cannot  positively  say  any 
more  persons  were  sued.  The  suit  was  in  1814  or  1815.  It 
was  understood  that  Twining  was  defeated.  In  the  evening, 
Twining  got  into  a  drunken  row  and  made  an  excuse  that  he 
had  lost  his  case.  Twining  claimed  no  other  land  than  the 
Breen  and  Hughes  grant  in  the  district.  There  was  much  ex- 
citement about  the  suit.  The  parties  were  living  on  the  laud. 
He  thinks  a  considerable  number  of  occupants  were  sued.    His 
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impression  is,  that  the  parties  were  sued  for  the  land ;  not  for 
partition.  He  has  forgotten  nearly  all  about  it.  He  came  to 
village  of  Barnwell  in  1813,  and  saw  Twining  twice. 

^^  Alex.  Harden — Remembers  a  suit  by  Twining,  against 
several  persons ;  the  witness  among  them.  AH  of  them  were 
on  the  grant.  He  remembers  William  and  John  Creech,  Joseph 
Connolly,  Eli  Myrich  and  William  Southwell  to  have  been  sued. 
He  thought  James  Campbell  and  Barker  were  also  sued.  He 
cannot  recollect  the  date  of  the  suit ;  but  it  must  have  been 
thirty-five  or  forty  years  ago.  The  suit  died  away.  Nothing  was 
done  in  Court.  It  was  dropped.  He  knew  of  only  one  suit.  It 
was  for  the  land,  not  for  division. 

"  The  defendants  also  offered  in  evidence  the  record  of  a  bill 
in  Equity,  to  which  William  Lyman  and  Sarah  Twining  were 
parties  complainant,  and  Sarah  E.  C.  Talbot  and  Mary  Anna 
Twining  were  parties  defendant.  The  bill  was  filed  the  1st 
March,  1819,  and  prayed  partition  of  a  large  body  of  land  on 
Saltketcher,  containing  12,724  acres,  according  to  a  survey  of 
Allen,  bearing  date  9th  March,  1815.  The  plaintiffs  objected  to 
the  admission  of  this  record,  but  the  objection  was  overruled. 
Exhibit  A.  was  a  copy  of  the  will  of  Nathaniel  Twining,  dated 
the  14th  June,  1815,  by  which  he  devised  one-third  of  his  estate 
to  his  widow,  and  one-third  to  his  grand-daughter,  Sarah  Talbot, 
and  one-third  to  his  daughter,  Mary  Anna  Twining.  The  fol- 
lowing orders  in  the  case  were  shewn.  To  take  the  bill  pro 
confessoy  June,  1819  ;  for  a  writ  of  partition ;  for  extending  the 
time,  8th  June,  1821 ;  for  further  time,  5th  February,  1822 ;  for 
a  new  writ,  6th  June,  1822. 

"  The  defendant  also  produced  in  evidence  a  grant  to  Jesse 
Connolly,  for  443  acres  (surveyed  the  5th  August,  1808,)  on 
Saltketcher,  dated  6th  February,  1809.  A  conveyance  by  H. 
D.  Duncan,  sheriflf,  to  WiUiam  Creech,  of  the  land  granted,  un- 
der an  execution  of  Moye  against  Jesse  Connolly,  dated  the  5th 
September,  1819 ;  and  a  conveyance  from  William  Creech  to 
Sarah  Connolly,  a  daughter  of  Joseph  Connolly,  and  now  the 
wife  of  defendant,  dated  the  14th  July,  1828. 
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"  The  defendant  also  produced  a  conveyance  from  Henry 
Fisher,  to  himself,  dated  22d  March,  1831,  for  200  acres  of 
land,  being  part  of  a  grant  to  Joseph  Connolly,  for  632  acres. 

"  The  Jesse  Connolly  grant  adjoined  this  piece.  The  defend- 
ant resides  on  the  200  acre  tract,  and  has  a  field  on  the  Jesse 
Connolly  grant. 

"  On  the  subject  of  possession  of  these  several  parcels  of  land, 
John  Connolly  testified  that,  thirty-seven  years  ago,  Jesse  Con- 
nolly had  possession  of  the  land  granted  to  him.  Jesse  Connol- 
ly  took  possession  three  or  four  years  after  the  grant  to  him.  He 
lived  on  it  more  than  thirty  years,  and  until  it  was  sold  to  Wil- 
liam Creech.  Joseph  Connolly  took  possession  after  Creech's 
purchase,  and  continued  to  occupy,  by  permission  of  Creech 
and  Sarah  Connolly,  until  his  death,  in  1850  or  '51.  After  the 
death  of  Joseph  Connolly,  the  defendant  took  possession. 

"  The  defendant  has  had  possession  of  the  200  acre  parcel 
(part  of  Joseph  Connolly's  grant)  for  twenty-one  years.  David 
Thompson  and  Francis  Bassett  lived  on  it,  each,  two  years  be- 
fore the  defendant.  Joseph  Connolly  (the  father  of  the  witness) 
cleared  about  five  acres  in  1809,  and  cultivated  it  for  five  years; 
and  then  the  witness  had  possession  for  ten  years  by  the  per- 
mission of  his  father ;  and  until  the  land  was  sold  by  the  sheriff. 
He  at  first  cleared  ten  acres,  and  afterwards  extended  his  plant- 
ing to  twenty  and  thirty  acres.  Jesse  Connolly  planted  ten 
acres  on  his  grant.  When  Twining  sued,  the  witness  was  liv- 
ing with  his  father.  William  Creech  bought  at  sheriff's  sale, 
for  Joseph  Connelly,  who  gave  the  land  to  his  daughter,  Sarah. 
The  defendant  lives  on  the  Parker  parcel  of  the  Joseph  Connol- 
ly grant,  and  plants  on  it  about  ten  acres.  He  also  plants  about 
twenty  acres  on  the  Jesse  Connolly  grant.  There  are  thirty  or 
thirty-five  acres  on  the  Joseph  Connolly  grant  cleared,  but  not 
worked  by  defendant. 

"  Michael  Connolly — Jesse  Connolly  first  lived  on  the  land 
granted  to  him,  about  forty-two  or  forty-three  years  ago.  It  was 
surveyed  in  1808.  Jesse  went  into  possession  as  soon  as  he 
could  build  a  house.    Jesse  lived  there  two  or  three  years,  when 
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John  Connolly,  his  son,  took  possession  and  kept  it  until  the 
land  was  sold  by  the  sheriff. 

"  Joseph  Connolly  first  settled  on  his  grant,  about  the  time  of 
the  grant  to  Jesse.  Witness  knows  the  lines  of  Joseph  Connol- 
ly's possession.  Joseph  claimed  the  whole  tract  to  Creech's 
land.  Joseph  staid  on  this  land  ten  or  fifteen  years,  until  he 
died.  Jesse  at  first  lived  on  the  Parker  part  of  the  Joseph  Con- 
nolly grant.  Joseph  Connolly  lived  below  that,  and  on  his  grant. 
Jesse  planted  eight  or  ten  acres  on  the  Parker  parcel ;  at  the 
same  time  he  was  on  his  own  grant.  Jesse  was  overseer  for 
Stone  one  year.    He  first  planted  on  the  Joseph  Connolly  grant. 

"  William  Creech — ^Knew  the  land  in  dispute,  thirty-three 
years  ago.  Joseph  Connolly  lived  on  the  Jesse  Connolly  grant ; 
not  in  the  Parker  house.  Jesse  worked  for  the  father  of  wit- 
ness— ten  or  fifteen  acres  were  cleared  on  the  Jesse  Connolly 
grant.  It  was  old  land  when  Jesse  worked  it  thirty  three  years 
ago.  It  was  poor  and  worn  out.  Jesse  planted  ten  to  twenty 
acres  until  Joseph  got  there.  Joseph  and  Sarah  Connolly  lived 
on  the  land.  Parker  married  Sarah  C.  on  the  land,  and  has 
lived  there  ever  since.  When  the  witness  first  knew  the  Joseph 
Connolly  grant,  David  Thompson  had  possession — thirty-three 
years  ago.  It  was  then  an  old  place.  Joseph  died  on  the  Jesse 
Connolly  grant. 

"JoAn  Connolly,  recalled. — Joseph  Connolly  built  on  the 
land  before  he  got  his  grant.  He  worked  a  five  acre  field  out- 
side of  the  Parker  land.  The  field  on  the  Parker  parcel  was 
cleared  by  Thompson.  Bassett  planted  the  field  next,  and  went 
off.  William  Connolly  (a  son  of  Joseph)  succeeded  Bassett, 
and  staid  five  to  seven  years  by  his  father's  permission.  Parker 
succeeded  to  William,  and  remained  until  the  land  was  sold  by 
the  sheriff.  Joseph  built  a  mill  before  he  made  the  survey,  and 
planted  five  acres  for  five  years,  about  the  year  1808  or  1809. 

"  It  was  shewn  that  the  land  granted  to  Joseph  Connolly 
was  sold  by  the  sheriff  in  February,  1825,  to  B.  H.  Brown  & 
Co.  It  was  described  as  eight  hundred  acres  of  land,  the  mill 
and  residence  of  the  defendant.    Brown  &  Co.  sold  the  land  to 
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Fisher.  At  the  time  Brown  &  Co.  purchased,  William  and 
John,  the  sons  of  Joseph,  were  living  on  the  tract. 

"  Robert  Anderson. — It  is  thirty-five  or  thirty-six  years,  or 
more,  since  Jesse  settled  on  the  land.  Witness  knows  Joseph 
Connolly^s  grant.  Joseph  settled  on  it  thirty-five  or  forty  years 
ago,  before  Jesse  settled  on  his.  William  Thompson  settled  on 
the  land  claimed  by  defendant. 

"  The  plaintiff,  in  reply,  shewed  that  Nathaniel  Twining  had 
a  daughter,  Anna  E.  Talbot,  who  died  in  1807,  leaving  a 
daughter,  Sarah  Ann,  who  was  bom  the  18th  March,  1807, 
married  George  W.  Lamar,  the  22d  May,  1823,  and  died  the  2d 
November,  1833,  leaving  surviving  her,  her  husband  and  four 
children,  who  were  infants  when  this  suit  was  commenced. 

**  The  jury  were  instructed  that  the  plaintiffs  had  shewn  a 
good  paper  title  ;  and  that  the  claim  of  the  plaintiffs  was  pro- 
tected by  minorities  against  any  adverse  possession  which  may 
have  commenced  since  the  death  of  Nathaniel  Twining,  or 
which,  having  commenced  before,  had  not  been  continued  long 
enough,  during  his  lifetime,  to  have  barred  an  action,  by  him, 
for  the  recovery  of  the  land  in  dispute.  They  were  accord- 
ingly directed  to  consider  and  determine  whether  Jesse  Con- 
nolly and  Joseph  Connolly  had  an  adverse  possession,  for 
seven  years  or  more,  on  their  several  grants,  before  the  death 
of  Nathaniel  Twining, — or  if  either  had  had  such  possession 
on  his  particular  grant;  and  to  find  a  verdict  in  conformity 
to  the  evidence  of  -adverse  possession,  as  it  might  affect  the 
plaintiff's  rights^  in  the  manner  explained  to  them.  All  the 
evidence  was  brought  to  their  attention,  and  they  found  a 
verdict  for  the  defendant." 

In  the  cases  against  Madison  Rooks  and  others,  the  follow- 
ing is  the  report  of  his  Honor,  the  presiding  Judge. 

"This  case  was  also  an  action  of  trespass  to  try  title,  called  for 
trial  next  after  that  of  the  same  plaintiffs  against  Hansford 
Parker,  a  report  of  which  is  prefixed  to  thi?.  The  land  claim- 
ed was  a  part  of  the  Breen  and  Hughes  grant ;  and  the  evi- 
dence of  the  plaintiff's  title  was  the  same  as  in  the  case 
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against  Parker.  It  was  agreed  between  the  counsel  that  the 
evidence  to  support  the  introduction  of  the  office  copy  of  the 
deeds  of  lease  and  release  from  Henry  Hughes  to  Nathaniel 
Twining,  which  was  oflFered  in  the  case  against  Parker,  should 
be  read  from  the  Judge's  notes  as  evidence  in  this  case. 

"Having  had,  before  the  call  of  this  case  for  trial,  an  op- 
portunity to  reflect  on  the  question  of  the  competency  of  the 
office  copy  of  the  deeds  from  Hughes  to  Twining,  I  came  to 
the  conclusion  that  the  testimony  of  Mr.  Glover,  and  the 
books  produced  by  him,  did  furnish  sufficient  evidence  that  a 
registry  for  deeds  of  conveyance  had,  in  fact,  been  establish- 
ed in  Orangeburg  district,  in  conformity  with  the  provisions 
of  the  the  Constitution  of  1778,  before  those  deeds  were  exe- 
cuted; that  the  deeds  should,  therefore,  have  been  recorded 
in  the  office  of  the  Register  for  Orangeburg  district ;  and  that 
the  record  of  them  in  Charleston,  being  unauthoiized  by  law, 
aa  office  copy  from  the  registry  in  Charleston  was  not  with- 
in the  intent  of  the  Act  of  1843,  making  office  copies  of  deeds 
evidence ;  and  that  the  same  were  inadmissible. — The  plain- 
tiffis,  thereupon,  submitted  to  a  nonsuit,  and  have  given  the  an- 
nexed notice  of  appeal. 

''The  other  cases  of  the  same  plaintiffs,  against  a  number 
of  defendants,  involving  the  plaintiffs's  claim  to  recover  from 
them  portions  of  the  Breen  and  Hughes  grant,  of  which  they 
are  in  possession,  were  successively  called  and  nonsuited." 

In  the  case  against  Hansford  Parker,  the  plaintiffs  now  moved 
for  a  new  trial,  on  the  grounds, 

1.  That  the  plaintiffs  made  out  a  clear  case  for  recovery,  and 
the  defendant  failed  to  establish  his  defence. 

2.  That,  in  particular,  the  defendant  failed  to  prove  a  suffi- 
cient adverse  possession  to  the  land  in  dispute. 

3.  Because  his  Honor  admitted  in  evidence  the  proceedings  in 
the  Court  of  Equity  for  partition. 

4.  Because  his  Honor  admitted  the  Judge's  docket  and  parol 
evidence  of  the  suit  brought  by  Nathanisl  Twining  vs.  Wil- 
liam Weekley  and  others. 
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And  in  the  cases  against  Madison  Rooks  and  others,  the 
plaintiffs  also  moved  that  the  nonsuits  be  set  aside,  on  the  ground 
that  the  office  copy  of  the  deeds  offered  in  evidence  by  them 
was  admissible. 

Bellinger,  Hutson,  for  appellants,  cited  4  Rich.  66 ;  3  Stat 
613 ;  6  Slrob.  189. 

Patterson,  Batiskett,  Aldrich,  contra,  cited  1  Bay,  263  ;  1 
Bay,  491 ;  2  Rich.  184 ;  1  Rich.  474 

In  the  case  against  Hansford  Parker,  the  opinion  of  the  Court 
was  delivered  by 

Wardlaw,  J.  What  is  called  the  record  of  a  bill  in  Equity, 
is  at  best  an  incomplete  proceeding,  which  was  interrupted  after 
some  interlocutory  orders  but  before  any  final  decree.  Certain 
steps  were  taken  by  a  solicitor  for  the  complainants,  but  there 
was  no  service  of  process  upon  the  defendants,  nor  judgment 
against  them,  nor  evidence  of  their  participation  in  the  matter, 
or  assent  to  it.  The  proceedings,  then,  can  have  no  effect 
against  any  body  as  a  judgment :  but  the  papers  which  contain 
them  may  be  evidence  of  their  own  existence  and  of  the  conse- 
quences which  thence  result :  and  the  acts  which  they  exhibit 
may  avail,  as  declarations  would  do,  to  bind  those  who  did 
them.  It  may  be  presumed  that  the  complainants's  solicitor  bad 
the  warrant  of  complainants :  it  would  follow  then,  at  most,  that 
William  Lyman  and  Sarah  Twining,  the  complainants,  and 
those  claiming  mider  them,  are  bound  by  his  acts,  and  that  the 
proceedings  are  evidence  that  these  complainants  did  file  the 
bill  in  Equity,  and  after  certain  orders  did  abandon  their  pro- 
ceeding. Whatever  may  be  deduced  from  these  facts  might  be 
urged  against  William  Lyman  and  Sarah  Twining :  but  the 
plaintiffs  here  do  not  claim  under  them,  and  cannot  be  affected 
by  any  deduction  drawn  from  their  acts. 

It  is  even  more  clear  that  the  plaintiffs  are  not  bound  by  the 
statement  of  the  will  of  Nathaniel  Twining  made  in  the  bill  in 
Equity  or  in  an  exhibit  accompanying  it :  for  the  statements  of 
a  bill  in  Equity  are,  ordinarily,  considered  as  the  acts  of  coua- 
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set.  and  furnish  only  feeble  evidence  of  admissions  even  against 
the  complainants. 

The  entries  in  the  Judge's  dockets,  preceded  by  evidence  of 
the  loss  of  papers,  may  have  been  sufficient  to  shew  that  Na- 
thaniel Twining  did  commence  in  the  Court  of  Common  Pleas 
a  suit  in  partition  agamst  William  Weekley  and  others,  and 
that  this  suit  was  discontinued.  Any  inferences  from  these 
facts  are  binding  on  the  plaintiffs  who  claim  under  Nathaniel 
Twining.  Who  were  the  others  sued  along  with  William  Week- 
ley,  of  what  land  partition  was  sought,  and  why  the  shit  was 
discontinued,  are  all  matters  about  which  no  proper  evidence 
has  been  given :  for  the  testimony  of  Col  Brown,  Alexander 
Harden  and  John  Connelly,  (which  gives  vague  impressions 
about  things  perhaps  never  well  understood  by  the  witnesses,) 
seems  to  relate  not  to  a  proceeding  in  partition,  but  to  an  action 
to  try  titles,  and  was  not  that  secondary  evidence  of  the  contents 
of  law  papers,  which  would  have  been  admissible  after  their 
existence  and  loss  had  been  established. 

We  perceive,  then,  that  testimony  was  received  on  the  trial, 
which  should  have  been  excluded :  but  we  cannot  see  how  the 
result  was  thereby  affected.  If  the  admission  of  the  copy  will 
and  of  the  probates  written  (hereon,  served,  as  it  is  said,  to  con- 
tradict Mrs.  Joicey,  by  shewing  that  Nathaniel  Twining  died  in 
1817,  and  not  in  1818  as  she  testified,  the  case  of  the  plaintiffs 
is  in  no  way  injured  by  the  contradiction.  If  Nathaniel  Twin- 
ing brought  a  suit  in  partition,  no  letting  fall  of  such  suit  could 
bar  him,  as  the  letting  fall  of  an  action  of  ejectment  without 
bringing  a  second  action  might  have  done ;  and  so  the  jury 
were  instructed.  If  admissions  of  these  plaintiffs  were  argued 
from  the  acts  of  the  complainants  in  the  bill  in  Equity,  such  ad- 
missions affected  only  the  question  of  title,  and  were  wholly 
irrelevant  to  the  only  question  which  was  submitted  to  the  jury,. 
when  they  were  told  the  plaintiffs  had  shewn  a  good  title,  and 
that  they  must  enquire  whether  Jesse  Connolly  and  Joseph 
Connolly  had  an  adverse  possession  for  seven  years  or  more  be- 
fore the  death  of  Nathaniel  Twining.  The  jury  have  found 
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that  Nathaniel  Twining,  in  his  lifetime,  was  barred  by  adverse 
possession ;  and  of  this  the  report  shows  that  the  evidence  was 
ample. 

We  cannot  presume  that  the  jury  were  influenced  by  irrele- 
vant testimony  or  misled  by  illogical  inferences,  when  their  ver- 
dict is  well  supported  by  competent  evidence.  The  improper 
admission  of  incompetent  testimony,  which  does  not  bear  upon 
the  questions  of  fact  really  in  controversy,  has  often  less  influ 
ence  upon  the  jury  than  the  sly  introduction  oi  irrelevant 
topics,  or  the  unfair  use  of  circumstances  contained  in  the  evi- 
dence, both  of  which  often  occur  in  the  argument  of  cases.  But 
these  latter  improprieties  could  not  usually  be  made  reasons  for 
granting  a  new  trial,  without  serious  delay  of  justice ;  and  bls  to 
the  former,  this  Court  must  endeavor  to  exercise  a  sound  dis- 
cretion, and  not  to  be  led  by  an  arbitrary  rule  to  ascribe  impor- 
tance to  that  which  it  sees  was  wholly  unimportant. 

The  motion  is,  therefore,  dismissed. 

O'Neall,  Evans,  Withers  and  Whitner.  JJ.  concurred. 
Frost,  J.  concurred  in  the  result. 

In  the  cases  against  Madison  Rooks  and  others,  the  opinion  of 
the  Court  was  also  delivered  by 

Wardlaw,  J.  In  the  case  of  Hill  vs.  Sanders  (4  Rich.  526,) 
decided  at  the  last  term,  it  was  held,  in  reference  to  the  admis- 
sion of  the  same  copy  deed  which  is  now  in  question,  that  the 
county  court  of  Winton  not  having  been  organized  when  the 
deed  was  registered,  and  no  district  Registry  of  Mesne  Convey- 
ances for  Orangeburg  appearing  then  to  have  been  in  existence, 
the  deed  was  properly  registered  in  the  office  of  the  Register  of 
Mesne  Conveyances  at  Charleston  :  and  so  the  copy  from  that 
office  was  admissible.  The  case  now  before  us  is  supposed  to 
have  been  made  different  from  HUl  vs.  Sanders,  by  the  intro- 
duction of  two  old  books,  which  have  been  found  in  the  Clerk's 
office  for  Orangeburg  district,  and  are  thought  to  shew  that 
there  was,  at  the  time  when  the  deed  was  registered  in  Charles- 
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ton,  a  Registry  of  Mesne  Conveyances  existing  in  Orangeburg 
district. 

These  old  books  have  been  laid  before  this  Court,  and  we 
have  carefully  examined  them  and  noticed  the  testimony  of  Mr. 
Glover,  the  clerk,  who  produced  them.  The  books,  in  the  re- 
port, are  said  to  be  "  two  unbound  books,  purporting  to  be  a 
registry  book  of  Mesne  Conveyances  for  that  (Orangeburg)  dis- 
trict." They  manifestly  contain  copies  of  deeds  which  are 
therein  recorded,  as  is  said  therein  ;  but  no  where  do  they  pur- 
port to  have  belonged  to  a  district  registry  as  distinguished  from 
a  county  registry.  Whether  they  belonged  to  the  registry  which 
was  kept  by  the  county  court  for  Orange  county,  or^o  one 
which  was  kept  by  a  Register  of  Mesne  Conveyances  for  Or- 
angeburg district,  they  are  now,  under  various  Acts  of  the  Legis- 
lature, (7  Stat.  261) ;  296 ;  298)  property  kept  by  the  Clerk  of  the 
Court  of  Common  Pleas  for  the  district  of  Orangeburg,  and  Mr. 
Glover,  the  clerk,  would  be  in  the  course  of  his  duty  in  certify- 
ing copies  from  them.  But  that  does  not  help  us  in  the  question 
whicb  is  to  be  resolved  concerning  them, — ^for  if  they  belonged 
to  the  registry  for  the  county  of  Orange,  they  furnish  no  evi- 
dence of  the  existence  of  a  district  registry,  and  their  iotroduc  • 
tion  serves  no  purpose. 

The  second  one  of  them  contains  no  date  shewing  any  regis- 
try made  prior  to  April,  1787, — it  plainly  is  altogether  the  work 
of  the  Clerk  of  the  County  Court  for  Orange.  The  first  one 
only  is  then  material,  and  the  only  entry  in  that,  which  leads  to 
the  supposition  that  it  was  the  act  of  a  district  Register  and  not 
of  the  county  Clerk,  is  the  entry  on  page  214,  in  these  words, — 
"  Recorded  4  June,  1785."  The  argument  is  this :  The  County 
Court  for  Orange  was  not  organized  until  April,  1786  ;  the  first 
entry  in  the  minutes  of  the  County  Court,  dated  April,  1786, 
shews  that  the  clerk  and  sheriff  were  then  appointed  by  the 
Judges  :  recording  done  in  June,  1785,  could  not  then  have  been 
done  by  the  Clerk  of  the  county ;  and  as  the  Constitution  of 
1778  provides  in  sec.  29,  that,  amongst  other  oflScers,  "  the  Regis- 
ter of  Mesne  Conveyances  in  each  district,"  shall  be  chosen  by 
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the  Senate  and  House  of  Representatives,  and  in  sec.  31,  that 
in  case  of  vacancy  in  any  of  the  offices  directed  to  be  filled  by 
the  Senate  and  House  of  Representatives,  the  Governor  and 
Council  "  may  appoint  others  in  their  stead,"  it  is  to  be  presumed 
that  a  Register  for  Orangeburg  district  was  either  chosen  or  ap- 
pointed between  1778  and  1785,  and  continued  to  discharge  his 
duties,  from  his  entry  into  office  until  he  was  entirely  superseded 
by  the  organization  of  the  County  Court  in  every  one  of  the  four 
counties  into  which,  by  the  Acts  of  March  178S,  (4  Stat  664; 
7  Stat.  212)  Orangeburg  district  was  divided. 

To  understand  the  force  of  the  entry  made  in  the  old  book  at 
paged4,  upon  which  all  this  argument  depends,  we  must  ob- 
serve that,  first : — In  the  old  book,  the  numbering  of  its  pages 
begins  with  176,  blank,  leaves  are  left,  the  first  writing  is  on 
page  200, — the  whole  book  is  made  up  of  sheets  loosely  stitched 
together,  and  additions  to  its  original  size  seem  to  have  been 
made,  and  could  easily  be  made  either  at  the  beginning  or 
the  end. 

Second :  James  Carmichael  was  Clerk  of  the  Court  of  Com- 
mon Pleas  for  Orangeburg  district,  when  the  County  Court  Act 
was  passed  in  March  1785,  and  continued  in  that  office  until 
1790.  and  afterwards ;  and  he  was  also  appointed  by  the  Judges 
of  the  County  Court  for  Orange,  clerk  of  that  County  Court : — 
Third:  The  old  books  now  spoken  of,  were  manifestly  the 
books  of  registry,  in  which  James  Carmichael,  as  Clerk  of  the 
County  Court,  did  register  deeds,  whether  the  first  book  was  be- 
gun by  him  or  not. 

Fourth:  After,  by  Act  passed  19th  February,  1791,  (7  Stat 
269)  the  County  Court  of  Orange  was  suspended,  and  the  Coun- 
ty registry  of  deeds  was  transferred  to  the  district  Register,  a 
new  book  was  begun  by  the  district  Register,  (Bruce,  who  was 
elected  the  day  before  the  ratification  of  this  last  mentioned  Act,) 
smd  a  regular  series  of  books  has  since  been  continued. 

These  observations,  apart  from  all  other  evidence  concerning 
the  existence  of  a  Register  for  Orangeburg  district  in  1785,  seem 
naturally  to  conduct  to  the  conclusion  that  the  writing  in  the 
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oU  book,  from  its  begianing  at  page  200  to  page  214,  although 
not  in  the  handvrritmg  of  Carmichael,  was  done  by  his  authori- 
ty, as  Clerk  of  the  County  Court,  and  was  probably  all  intended 
to  be  embraced  by  the  entry.  Recorded  June  4, 1785.  The  date 
of  that  entry,  we  think,  may  be  explained  by  one  or  both  of  two 
suppositions ;  firsts  that  the  majority  of  the  Judges  of  the  Coun- 
ty Court  had,  in  fact,  between  March,  1785,  and  June,  1785,  ap- 
pointed Carmichael  to  be  Clerk  of  the  County  Court,  although 
the  court  was  not  fully  organized,  nor  a  minute  of  its  proceeds 
ings  kept,  before  April,  1786 ;  and,  second,  that  even  if  the 
recording  was  done  after  the  organization  of  the  County  Court, 
date  was  given  to  it,  according  to  the  day  when  the  deeds  were 
left  with  Carmichael,  then  clerk  of  the  district  Court,  and  either 
appointed,  or  expected  to  be  appointed,  clerk  of  the  County 
Court  The  blank  leaves  left  and  the  provision  made  for  prefix- 
ing more  in  the  old  book,  seem  to  shew  that  he  who  made  these 
contrivances  did  not  intend  to  write  regularly  onward  in  the 
book,  but  for  some  reason  designed  to  give  precedence,  in  the 
order  of  entering,  to  some  deeds  over  others ;  and  a  circum- 
stance, which  an  examination  of  the  old  book  has  disclosed, 
gives  additional  probability  to  one  or  both  of  the  suppositions 
we  have  made.  That  is  this, — all  the  deeds  recorded  between 
pages  200  and  214,  relate  entirely  to  personal  property,  except, 
perhaps,  one,  which  seems  to  cover  all  the  grantor's  property  in 
Camden.  The  45th  sec.  of  the  County  Court  Act,  (7  Stat.  232) 
may  well  have  been  construed  to  mean,  that  all  deeds  should  be 
recorded  in  the  Clerk's  office  of  the  County  Court,  but  that  the 
mode  of  proving  deeds  in  open  court  therein  provided,  was  re- 
quired only  as  to  conveyances  of  real  estate,  (see  also  7  Stat. 
234,  1785,  §47;  244,  1786,  §10;  247,  1788,  §1).  Before  the 
County  Court  met,  a  county  clerk,  if  appointed,  might  have 
considered  it  proper  to  record  deeds  of  personalty ;  but  he  could 
not,  without  plainly  violating  the  letter  of  his  instructions,  have 
admitted  to  record  any  conveyance  of  real  estate.  We  accord- 
ingly find  that,  on  the  next  page  after  the  entry  dated  June, 
1785,  a  deed  of  real  estate  is  recorded ;  and  in  CarmichaePs 
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handwriting,  on  page  216,  it  is  said  to  have  been  "  recorded 
28th  March,  1787."  The  recording  of  deeds  of  personalty  was 
no  where,  perhaps,  (except  in  Georgetown,  6  Stat.  187)  within 
the  duty  of  a  Register  of  Mesne  conveyances,  as  the  duties  of 
that  office  were  defined  by  the  Acts  of  1698  and  1731,  and  were 
afterwards  understood,  prior  to  late  Acts  concerning  the  record- 
ing of  marriage  settlements  and  mortgages.  A  very  faint  pre- 
sumption that  one  was  doing  the  duty  of  such  Register,  could  . 
then  arise  from  his  having,  in  1785,  recorded  deeds  of  personalty 
and  no  others.  On  the  other  hand,  a  registry  embracing  deeds 
of  all  kinds,  is  just  such  as  the  County  Court  Act  contemplated 
should  be  kept  by  the  clerk  of  the  county  court. 

To  the  precedmg,  other  considerations  may  be  added,  which 
oppugn  the  inference  of  an  existing  Register  of  Mesne  Convey- 
ances for  Orangeburg  district  in  1785,  that  has  been  drawn  from 
the  old  book  we  have  examined.  No  evidence  has  been  ad- 
duced to  shew  that  a  Register  for  Orangeburg  was  ever  either 
chosen  by  the  Senate  and  House  of  Representatives  or  appoint- 
ed by  the  Governor  and  Council,  before  the  election  of  Bruce  in 
1791.  The  Constitution  of  1778,  although  it  directs  how  a  dis- 
trict Register  shall  be  chosen,  does  not  define  the  duties  of  that 
office,  and  seems  to  contemplate  the  intervention  of  the  Gover- 
nor and  Council  only  for  the  appointment  of  officers  instead  of 
others  who  had  been  chosen  and  left  vacancies.  In  1786,  (4 
Stat.  722)  an  Act  was  passed,  providing  that  Registers  should 
be  appointed  for  the  districts  of  Georgetown  and  Beaufort,  and 
should  be  vested  with  the  like  powers  as  were  then  exercised  by 
the  Register  of  Mesne  Conveyances  in  Charleston.  The  terms 
of  this  Act  confirm  the  conjecture,  which  the  unsettled  con- 
dition of  the  country  during  the  Revolutionary  war  and  soon 
afterwards,  and  all  that  we  have  heard  concerning  the  officers 
that  existed  in  the  other  districts  into  which  the  State  was  then 
divided,  would,  in  view  of  the  Constitution  of  1778,  of  them- 
selves have  made  probable, — ^that  between  1778  and  1786,  no 
Register  was  appointed  out  of  Charleston.  This  Act  made  no 
provision  for  Orangeburg,  nor  for  any  district  besides  the  two 


'    APPEALS  AT  LAW.  103 


Columbia,  November,  1851. 

_  _      —  —  -  -  —        —  -     " —  

that  were  named  in  it,  because,  in  every  district  besides  Charles- 
ton,  Beaufort  and  Greorgetown,  county  courts  were  in  the  course 
of  organization,  and  the  registers  intended  to  be  kept  by  the 
county  clerks  rendered  a  district  register  unnecessary.    When, 
by  Act  of  19th  February,  1791,  (7  Stat.  269)  county  courts  were 
suspended  in  Orangeburg,  and  the  existence  of  a  district  Regis- 
ter was  recognized, — a  Register  had  been  elected  the  day  before 
the  Act  passed :  because,  by  this  suspension,  a  district  Register 
was  made  necessary,  and  the  provisions  made  for  Beaufort  and 
Georgetown  had  sufficiently  defined  the  duties  of  the  district 
officer,  the  mode  of  whose  appointment  had  been  settled  by  the 
Constitution  of  1778.    Where  county  courts  were  established, 
the  district  Ordinaries,  whose  powers  had  been  transferred  to 
the  county  court  Judges,  were  required  to  deliver  all  the  records 
of  their  offices,  to  the  Clerks  of  the  Common  Pleas  in  their  seve- 
ral districts  (7  Stat.  249) :  When  county  courts  were  suspended 
in  Orangeburg  district,  and   the  offices  of  Register  of  Mesne 
Conveyances  and  Ordinary  that  had  been  superseded,  were 
thereby  again  rendered  necessary,  provision  was  made  for  trans- 
ferring the  county  court  records, — those  which  related  to  the 
business  of  the  Ordinary  to  the  Ordinary — those  which  related 
to  judicial  business  to  the  district  clerk,  and  all  other  records  to 
the  Register  of  Mesne  Conveyances  (7  Stat,  249) : — when  clerks 
of  the  district  courts  were  made  ex  officio  Registers,  they  became 
^90  facto  keepers  of  the  records  of  the  Register's  office  in  thoir 
districts  respectively,  (7  Stat.  296): — when  county  courts  were 
abolished,  the  records  of  each  county  were  transferred  to  the 
court  of  the  district  in  which  such  county  was  included,  (7  Stat. 
298) : — But  no  provision  was  made  by  the  county  court  Act,  or 
any  other  Act,  for  transferring  to  the  county  courts,  or  to  any 
other  office,  the  records  of  the  district  register,  in  any  district 
where  such  Register,  if  existing,  must  have  been  superseded  by 
the  establishment  of  county  courts.    This  is  exactly  consistent 
with  the  fact,  as  we  believe  it  to  have  existed,  that  when  county 
courts  were  established,  there  were  no  district  Registers,  besides 
the  Register  in  Charleston :  but  in  this  state  of  the  legislation 
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on  the  subject,  it  would  be  very  hard  to  explain  how  the  records 
of  a  Register  for  Orangeburg  district  could  have  come  to  the 
keeping  of  a  clerk  of  the  county  court  for  Orange  (one  of  the 
four  counties  into  which  that  district  was  divided)  and  should 
have  been  continued  by  him,  without  any  caption,  or  even  a 
black  line  to  denote  the  change. 

This  Court,  then,  upon  the  evidence  before  it,  attains  the  con- 
clusion that  there  was  no  Registry  of  Mesne  Conveyances  for 
Orangeburg  district,  at  the  time  the  deed  to  Nathaniel  Twining 
was  recorded  in  the  office  of  the  Register  of  Mesne  Conveyan- 
ces at  Charleston,  to  wit,  the  first  day  ol  September,  1786.  In 
attaining  this  conclusion,  we  have  avoided  the  question  which 
has  been  raised,  as  to  the  admissibility  of  newly  discovered 
documentary  evidence  which  the  appellants  have  offered  for  our 
consideration.  We  have  noticed  only  the  evidence  which  was 
offered  on  the  circuit,  and  the  public  Acts  of  the  Legislature, 
with  the  single  addition  of  the  fact  that  Bruce  was  elected  Re- 
gister for  Orangeburg  district  on  the  18th  day  of  February, 
1791.  The  fact  of  such  an  election  having  then  taken  place, 
serves  only  to  explain  the  recognition  of  an  existing  Register 
which  the  Act  passed  in  February,  1791,  (7  Stat.  269)  contains : 
and  in  default  of  proof,  might  well  be  inferred  from  the  course 
of  legislation  which  we  have  adverted  to,  and  the  appearance 
of  the  registry  books  soon  afterwards  begun. 

The  impossibility  of  Twining's  having  his  deed  registered  in 
the  county  court  of  Winton  before  that  court  was  organized, 
forbids  us,  as  is  shewn  in  Hill  vs.  Sanders^  from  holding  that 
the  county  court  Act  required  that  of  him :  but  it  is  supposed 
that  although  he  could  not  have  obtained  registry  in  the  county 
where  the  land  lies,  the  imperative  provisions  of  the  county 
court  Act  rendered  registering  any  where  else  insufficient — that 
the  impossibility  may  have  exempted  him  from  penalties  for  not 
registering  in  Winton,  but  did  not  authorize  him  to  register  in 
Charleston.  In  this  view,  there  would  have  been,  in  strictness, 
no  more  authority  for  registering  in  the  office  of  a  Register  for 
Orangeburg  district,  than  in  the  office  at  Charleston.    The  gene- 
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ral  scheme  of  legislative  provisions  on  the  subject,  however, 
gives  no  more  countenance  to  this  view  than  it  received  in  Hill 
vs.  Sanders.  The  Acts  of  1698  (2  Stat.  137)  and  1731  (3  Stat. 
296)  required  registration  of  mesne  conveyances  for  prevention 
of  frauds,  and  gave  advantage  to  him  who  was  diligent  in  pro- 
curing it  to  be  done  in  the  single  office  which  then  existed  in 
Charleston  for  the  whole  province.  When  the  form  of  govern- 
ment, adopted  by  the  Legislature  in  1778,  had  provided  for  the 
manner  in  which  a  Register  should  be  chosen  for  each  of  the 
judicial  districts  into  which  the  State  was  then  divided,  the 
office  in  Charleston  still  subsisted ;  and  it  was  until  further  pro- 
vision made,  the  office  for  all  districts  wherein  no  separate  Regis- 
ter was  appointed,  if,  indeed,  it  would  not,  after  mere  appoint- 
ment for  other  districts  should  have  been  made,  still  have  con- 
tinued, at  the  election  of  parties,  an  office  for  the  whole  State ; 
for  mere  appointment,  without  any  other  provision,  could  hardly 
have  had  any  other  effect  than  to  create  various  offices  of  regis- 
try between  which  a  choice  might  have  been  taken.  The  coun- 
ty court  Act  of  1785  intended  to  multiply  places  of  registry, 
and  to  increase  the  stringency  of  previous  regulations,  particu- 
larly by  requiring,  as  it  for  the  first  time  did,  that  registration 
should  be  in  the  office  of  that  territorial  division  within  which 
the  land  lay.  An  amendment  made  in  1789,  (5  Stat.  128) 
shews  that,  as  to  deeds  not  previously  recorded,  it  was  con;sider- 
ed  immaterial  whether  they  should  be  afterwards  registered  in 
the  Clerk's  office  of  the  county,  the  Secretary's  office,  or  the 
office  of  Register  of  Mesne  Conveyances  for  any  district  where 
county  courts  were  not  established.  By  the  county  court  Act  it 
was  designed  that  county  courts  should  have  been  established 
in  Charleston,  as  in  every  other  part  of  the  State,  and  after  their 
complete  organization  the  Register  in  Charleston,  as  other  Regis- 
ters (if  others  then  existed)  would  have  been  rendered  unneces- 
sary : — yet  no  provision  was  made  for  transferring  the  records 
of  the  registry  in  Charleston,  and  many  subsequent  provisions 
shew  that  the  continued  existence  of  the  Charleston  Register 
was  conformable  to  the  views  of  the  Legislature,  and  that  the 
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cessation  of  his  duties,  before  the  substitute  which  county  courts 
every  where  organized  would  have  afforded,  was  not  contem- 
plated. The  same  expectation  of  continuance  which  prevailed 
as  to  the  Charleston  Register,  would  have  prevailed  as  to  any 
district  Register  that  might  have  been  appointed,  until  the  sub- 
stitute for  him  was  ready  to  act.  Before  the  organization  of  all 
the  county  courts  in  his  district,  such  district  Register  would 
have  continued  to  perform  his  duties,  either  as  the  exclusive 
register  for  those  portions  of  his  district  which  were  as  yet  un- 
provided with  other  registers,  or  as  one  of  two  or  more,  to  whom 
a  party  at  his  election  might  have  resorted.  Wherever  no  dis- 
trict Register  had  been  appointed,  and  county  courts  had  been 
established  but  not  organized,  it  would  have  been  proper  to 
resort  to  the  Register  in  Charleston,  as  if  neither  the  Constitu- 
tion ol  1778,  nor  the  county  court  Act  had  been  passed ;  for 
neither  of  them  would  as  yet  have  made  any  change,  and  it 
would  have  been  much  more  consistent  with  the  wise  purposes 
for  which  registration  was  designed,  to  hold  that  the  existing 
officer  was  intended  to  go  on  in  the  performance  of  his  duties 
until  a  contemplated  substitute  was  ready  to  take  his  place,  than 
to  hold  that  a  prospective  improvement  repealed  useful  provi- 
sions before  better  could  be  carried  into  effect. 

Thus,  it  will  be  seen,  that  there  is  much  more  reason  for  say- 
ing that  before  the  organization  of  the  county  court  for  Winton 
county,  deeds  of  land  lying  in  that  county  might  have  been 
registered  in  Charleston,  even  although  there  had  been  then  ex- 
isting a  Register  of  Mesne  Conveyances  for  Orangeburg  district, 
than  there  is  for  saying  that  such  deeds  could  not  properly  have 
been  registered  in  Charleston,  if  no  such  Register  for  Orange- 
burg district  had  ever  previously  been  appointed. 

The  motion  to  set  aside  the  nonsuit  is,  therefore,  granted. 

O'Neall,  Withers  and  Whitner,  JJ.  concurred. 
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Owen  R.  Faust  vs.  John  Bailey. 

Where  one  of  the  parties  to  a  proceeding  before  the  Ordinary  for  partition  of  land 
sets  up  an  adverse  title  in  himself,  the  Ordinary  has  jurisdiction  to  decide  upon  the 
question  of  title,  and  his  decision  against  the  party  setting  up  the  title,  is  concla* 
sive  unless  appealed  from. 

The  right  of  appeal  to  the  Court  of  Common  Pleas,  given  by  the  Act  of  1839,  se- 
cures to  any  party  to  such  a  proceeding,  the  constitutional  right  of  jury  triaL 

Before  O'Neall,  J.  at  Barnwell,  Fall  Term,  1850. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows. 

"  John  Bailey,  the  father  of  the  defendant,  was  once  the  owner 
of  the  land  in  dispute.  He  has  been  dead  near  twenty  years. 
Some  time  before  his  death,  he  stated  to  a  witness  (Jefcoat)  that 
the  land  belonged  to  John,  the  defendant ;  that  he  had  paid  off 
a  mortgage  which  was  upon  it,  and  that  it  was  his.  His  widow 
lived  upon  the  land  for  many  years,  and  made  the  same  state- 
ment. She  never  made  any  claim  to  the  land  ;  she  always  said 
it  was  John's  land.  She  died  some  nine  or  ten  or  more  years 
ago,  when  the  defendant  took  possession,  and  has  held  posses- 
sion ever  since. 

"  Within  the  last  year,  an  application  was  made  to  the  Ordi- 
nary for  the  sale  of  the  land  for  partition  among  the  heirs  of 
John  Bailey,  deceased.  The  defendant  was  summoned,  appear- 
ed and  contended  that  the  land  was  his.  The  Ordinary  exam- 
ined the  question  of  title,  and  decided  that  the  defendant  had 
none,  and  ordered  the  land  sold.  It  was  purchased  by  the 
plaintiff,  and  he  brought  this  action  to  recover  it  from  the  de- 
fendant. 

"  I  ruled  and  held  that  the  decision,  by  the  Ordinary,  was  not 
conclusive ;  that  it  operated  prima  facie,  and  cast  upon  the  de- 
fendant the  burden  of  shewing  a  good  title  to  the  land.  The 
jury  were  told,  if  they  believed,  from  the  proof,  that  either  old 
John  Bailey,  or  his  wife  after  him^  held  under  the  defendant, 
that  fact  might  be  such  an  admission  of  tenancy  as  would 
establish  title  in  him.    Or  if  they  believed  that  the  defendant 
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had  ten  years  actual  possession  of  the  land,  he  ought  to  recover. 
"  The  jury  found  for  the  defendant,  and,  as  I  think  their  ver- 
dict was  just,  I  would  not  disturb  it." 

The  plaintiff  appealed,  and  moved  for  a  new  trial,  on  the 
grounds, 

1.  Because  his  Honor  ruled  that  the  proceedings  before  the 
Ordinary  (in  partition)  were  not  conclusive.  Whereas,  it  is  re- 
spectfully submitted  that  those  proceedings  were  conclusive  on 
the  question  of  title. 

2.  Because  the  verdict  was  contrary  to  evidence,  inasmuch  as 
the  defendant  failed  to  prove  possession  for  ten  years. 

Bellinger,  for  the  motion,  cited  Gates  vs.  Trick j  2  Rich.  593 ; 
1  McM.  601 ;  R.  R.  Comp.  vs.  Chappell,  Rice,  383 ;  4  McC. 
541;  Lindsay^ s  case,  2  Bay,  38;  Dig.  Road  Laws,  11;  State 
vs.  Williams,  2  McC.  301 ;  2  Hill,  674 ;  2  Strob.  489,  560 ;  2 
Stat.  474 ;  3  Stat.  708. 

Patterson,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Whitner,  J.  The  report  of  the  presiding  Judge  very  suc- 
cinctly sets  forth  the  facts  of  this  case.  A  majority  of  this 
Court  are  of  opinion  that  the  defendant  was  concluded  from 
objecting  to  the  plaintiff's  title  as  well  upon  principle  as  authori- 
ty. But  it  is  thought  that  very  grave  consequences  result  from 
such  a  conclusion : — the  disseizure  of  a  citizen  of  his  freehold 
by  a  mode  never  before  having  legal  sanction  in  this  State  and 
in  the  very  face  of  his  constitutional  guaranty.  If  the  very 
point  has  not  been  settled,  almost  the  whole  argument  has  been 
well  presented  by  Wardlaw,  J.  which  leads  to  this  judgmant, 
in  the  case  of  Gates  vs.  Irick,  (2  Rich.  593).  A  plain  and  sim- 
ple statement  will  be  attempted  to  vindicate  the  Court  from  any 
charge,  or  proper  apprehension  even,  that  the  sacred  right  of 
trial  by  jury  as  heretofore  used  has  been  in  any  manner  impair- 
ed, or  this  dfcfandant  disseized  of  his  freehold  otherwise  than  by 
the  judgment  of  his  peers  or  by  the  law  of  the  land,  having 
reference  to  any  construction  heretofore  given  to  these  terms  in 
the  Constitution  by  our  predecessors  in  the  Courts  of  this  State. 
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The  power  to  partition  lands  in  this  State  is  of  great  antiqui- 
ty, as  well  in  the  Common  Pleas  as  in  Equity.  For  ceitain 
purposes  moving  the  Legislature,  as  recently  as  1824,  it  was 
thought  wise  to  create  a  concurrent  jurisdiction  in  the  courts  of 
Ordinary  to  a  limited  amount.  I  have  not  understood  that  any 
general  objection  exists  to  the  exercise  of  this  power  by  the 
Judges  in  either  of  these  courts. 

My  first  inquiry  is,  if  a  proceeding  be  had  in  either  of  the 
three  courts  upon  a  case  made,  with  the  proper  parties  duly  sum- 
moned and  making  default, — ^prosecuted  to  judgment  or  the  final 
order  for  sale  according  to  prescribed  forms, — followed  up  by  an 
actual  sale, — compliance  by  the  purchaser  and  titles  delivered, — 
would  either  of  the  parties  to  such  a  proceeding  be  permitted  to 
contest  the  title  of  the  purchaser,  with  an  allegation  of  exclusive 
paramount  title  in  himself?  When  called  upon  to  shew  cause 
why  partition  should  not  be  made,  though  it  might  be  a  suit  in- 
volving his  title  to  the  land,  yet,  failing  to  make  his  defence  at 
the  proper  time,  such  a  judgment,  I  submit,  would  conclude  him. 
The  purchaser  would  represent  the  title  of  the  ancestor,  and 
succeed  to  all  its  immunities — ^As  a  judgment  between  the  par- 
ties upon  the  same  subject  matter,  if  it  did  not  constitute  a  bar 
to  such  a  claim,  every  thing  appertaining  to  such  titles  may  be 
regarded  as  unsettled  and  uncertain.  Such  is  the  doctrine 
of  Smith  vs.  Smith,  (Rice,  232).  Such  principles,  certainly, 
and  such  precedents,  doubtless,  are  older  than  he  Constitu- 
tion of  1790,  and  entirely  consistent  with  its  sanctions  and 
guarantees. 

My  next  inquiry  is,  whether  the  transfer  of  a  concurrent  juris- 
diction, to  a  limited  amount,  to  the  court  of  Ordinary,  creates 
any  difficulty  in  the  application  of  the  same  principle  in  a  like 
case.  I  do  not  so  understand  the  argument  on  which  this  de- 
fendant's rights  are  based.  To  hold  otherwise,  would  be  utterly 
subversive  of  the  validity  of  the  proceeding,  and  amount  to  a 
virtual  denial  of  the  entire  jurisdiction  of  that  court  in  cases  of 
partition. 

But  it  is  insisted  that,  when  the  party  summoned  appears  and 
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objects  with  an  allegation  of  exclusive  title,  then  the  power  of 
the  Ordinary  is  at  an  end  and  the  case  must  be  dismissed. 
This  involves  the  questions  whether  the  jurisdiction  of  the  Or- 
.  dinary  depends  alone  on  the  consent  of  the  parties,  or  whether, 
thereby,  he  is  restrained  by  other  provisions  to  be  found,  either  in 
the  Acts  of  Assembly  conferring  jurisdiction,  or  in  the  supreme 
law  embodied  in  the  Constitution. 

The  Act  of  1824,  re-enacted  in  1839,  (11  Stat.  44,)  "concern- 
ing the  office  and  duties  of  Ordinary,"  is  explicit.  "  If,  upon 
the  return  of  the  original  summons,"  <fcc.  "  there  shall,  in  the 
opinion  of  the  Ordinary,  be  no  good  cause  shewn  why  a  divi* 
sion  or  sale  ot  the  premises  should  not  take  place,  he  shcdl  pro- 
ceed to  determine,^^  &c.  This  is  the  instruction,  and  there  seems 
at  this  precise  point  to  be  some  difference  of  opinion.  If  the 
parties  are  in  default,  and  the  applicant  has  made  the  prima 
fade  shewing,  without  question,  "  no  good  cause"  being  shewn 
to  the  contrary,  there  is  no  restraint  imposed  and  the  duty  is 
manifest.  But  when  one  of  the  parties  summoned  appears,  and 
alleges  a  larger  interest  than  is  admitted,  or  an  exclusive  title  as 
to  a  part  or  the  whole,  does  that  mere  allegation  ipso  facto  shut 
out  all  further  investigation  on  the  part  of  the  court  and  end  the 
suit?  This,  at  least,  is  not  the  reading  of  the  Act,  and  in  the 
language  of  Wardlaw,  J.  in  Ga^es  vs.  Irick,  before  cited,  and 
so  full  to  this  point,  I  need  only  repeat : — "  That  the  Ordinary's 
power  is  not  made  to  rest  upon  the  consent  of  the  parties,  for  he 
is  required  to  proceed  in  cases  where  infants  and  married  women 
are  parties,  and,  by  a  formal  consent  entered,  may  bind  absent 
persons.  He  is  required  to  form  an  opinion  concerning  the 
causes  which  may  be  shewn  against  a  partition  which  is  applied 
for,  and  to  act  upon  that  opinion.  No  distinction  is  made  be* 
tween  adverse  title  set  up  by  a  party  and  other  causes.  If  a 
serious  opposition  of  title  should  stop  him,  then  must  a  mere 
pretence  too,  for  he  only  can  judge  whether  a  claim  be  one  or 
the  other."  Mark  the  distinction  between  this  and  other  legisla- 
tion to  which  reference  may  be  made.  Because  a  mere  question 
of  title  is  raised,  he  is  not  estopped  from  all  further  aetion  by 
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the  terms  of  the  statute,  as  in  the  case  even  of  a  law  Judge 
within  the  summary  jurisdiction ;  nor  is  he  thereupon  directed 
to  refer  the  case  to  a  Court  of  Common  Pleas  that  an  issue  may 
be  made  up  to  try  the  fact ;  nor  is  he  furnished  with  a  jury  to 
aid  his  decision ;  but  in  all  cases  his  opinion  must  be  formed  on 
the  cause  shewn,  and  if,  in  his  judgment,  it  be  not  good,  he  ia 
to  proceed.  It  is  in  vain  to  say,  in  general  terms,  that  wherever 
a  question  of  title  is  presented  he  is  estopped.  For,  as  is  said 
elsewhere,  "  the  title  to  land  is  necessarily  involved  in  every 
such  case,  whether  the  decision  be  made  upon  default  or  after 
consent  had,  and  whether  with  or  without  consent."  The  plain 
intendment  of  the  Act,  as  collected  from  the  phraseology  used, 
was  to  constitute  the  Ordinary  a  judge  of  the  law  and  fact,  in 
the  cases  within  his  jurisdiction,  for  purposes  of  partition. 

I  proceed  then  to  the  next  inquiry,  whether,  although  the  Or- 
dinary shall  overrule  the  defence  as  to  the  proceedings  before 
him,  and  order  the  sale  of  the  land,  the  trial  by  jury  as  heretofore 
allowed  is  in  any  manner  impaired,  for  to  every  citizen  must  be 
secured  this  sacred  shield.  If  the  Act  had  prescribed  that,  on 
such  an  issue  being  tendered  before  the  Ordinary,  either  party 
should  be  entitled  to  a  jury  to  try  the  fact,  then,  certainly,  there 
would  have  been  no  ground  for  apprehension  or  objection ;  or  if 
it  can  be  shewn  that,  because  the  Ordinary  "  proceeds  to  deter- 
mine," the  party  is  thereby  excluded  from  this  great  constitu- 
tional safeguard,  the  objection  may  still  be  well  taken.  So  far 
firom  it,  the  very  reverse  is  the  fact,  and  the  Legislature,  looking 
to  this  right  of  the  citizen,  provides,  in  terms  broad  enough,  in 
all  conscience,  to  meet  every  guaranty,  by  enacting,  (Act  1839, 
sec.  13,)  "  If  any  person  or  persons  shall  think  themselves 
aggrieved  by  any  judgment,  sentence,  decree,  determination,  de- 
nial or  order  of  any  of  the  courts  of  Ordinary,  it  shall  and  may 
be  lawful  for  such  person  to  appeal  therefrom  to  the  Court  of 
Common  Pleas  or  Equity,"  ice.  The  party  is  to  file  a  sugges- 
tion, post  a  rule,  and  such  issue  shall  be  made  up,  in  law  or 
fact,  as  may  be  necessary  or  proper,  and  shall  be  tried  according 
to  the  usage  and  practice  of  the  said  court.    Is  not  this  plain. 
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direct,  ample  ?  The  Legislature  has  thereby  re  enacted  and  re- 
assured the  party  of  his  right  to  jury  trial.  The  ruling  of  this 
Court,  therefore,  in  no  way  substitutes  the  discretion  of  an  Ordi- 
nary for  the  verdict  of  a  jury ;  and  I  cannot  perceive  how  it  is 
apprehended  that  the  practice  here  vindicated  shall  in  any  man- 
ner infringe  the  constitutional  guaraiity  of  trial  bj  jury : — and, 
let  it  be  borne  in  mind  too,  that  I  in  no  way  maintain  that  be- 
cause an  appeal  is  given  from  an  inferior  to  a  superior  tribunal, 
that  hence  jurisdiction  is  conferred  on  the  former.  Jurisdiction 
is  given  by  the  Act,  and  from  that  source  the  power  in  question 
is  derived.  The  right  of  appeal  removes  all  objection  to  its  ex- 
ercise on  the  grounds  here  taken. 

There  remains  a  further  point  to  be  settled,  which,  however, 
follows  as  a  corrollary  from  what  has  been  shewn.  In  the  case 
for  partition,  the  Ordinary  having  ordered  the  land  for  sale,  and 
this  judgment  being  acquiesced  in,  the  defendant  being  a  party 
to  that  proceeding,  is  bound  by  it  as  though  he  had  made  default 
originally.  The  judgment,  proceeding  from  a  competent  tribu- 
nal, authorizing  the  sale  of  land,  and  the  proceedings  remain- 
ing of  force  unless  avoided  in  the  manner  pointed  out  by  law, — 
the  purchaser  being  invested  with  the  title  of  the  parties  to  that 
proceeding, — this  defendant  is  concluded  thereby,  and  should  not 
now  be  permitted  to  controvert  that  right.  The  principle  may 
operate  hardly  upon  the  particular  case  before  the  Court.  Vigi- 
lance is  indispensible  to  the  protection  of  right,  and  he  who  sleeps 
when  his  rights  are  invaded,,  must  refer  his  discomfiture  to  his 
own  Indiflference  and  neglect,  rather  than  to  the  operation  of  a 
sound  and  wholesome  general  rule.  The  defendant  well  knew 
his  rights  were,  drawn  in  question ;  and  by  the  case  of  Gates  vs. 
Irickj  was  distinctly  advertised  of  the  course  of  proceeding  in- 
dicated by  the  Court.  Acting  as  he  did,  he  might  well  be  re- 
garded as  having  withdrawn  all  further  contest  and  as  admit- 
ting thereby  the  correctness  of  the  Ordinary's  judgment  that 
his  defence  was  a  mere  pretence. 

That  caution  which,  it  is  said,  so  frequently  induces  the 
Chancellor  to  send  such  questions,  in  like  cases,  to  the  courts  of 
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law,  on  a  preliminary  issue,  I  submit,  in  no  way  weakens  the 
positions  I  have  taken.  The  jury  trial  cannot  be  secured  on 
appeal  as  a  matter  of  right,  and  hence  the  concession  before 
final  judgment.  Yet  my  information  of  the  usage  and  practice 
of  the  Court  of  Equity  does  not  enable  me  to  say  that  the  mere 
assertion  of  title  has  ever  been  regarded  as  interposing  an  obsta* 
cle  (o  the  exercise  of  jurisdiction.  If  a  pretence  may  be  disre- 
garded in  the  Court  of  Ordinary  and  also  in  the  Court  of  Equi- 
ty,  which  I  understand  to  be  conceded,  then  the  conclusion  we 
have  attamed,  in  my  humble  judgment,  is  authorized. 

The  case  of  Wldte  vs.  Kendrick^  (1  Brev.  469,)  is  thought  to 
settle  a  question  analogous  to  that  raised  here.  I  will  not  add 
to  an  opinion  already  protracted  by  stopping  to  review  and  com- 
pare these  circumstances.  If  I  have  not  already  illustrated  the 
difference,  I  could  scarcely  hope  to  do  so.  One  remark  1  will 
submit,  however,  that  if  that  case  be  authority  applicable  to 
this,  it  would  eradicate,  it  seems  to  me,  the  whole  jurisdiction  of 
the  Ordinary  in  all  cases  of  partition. 

The  motion  for  a  new  trial  is  granted. 

Evans,  Wardlaw,  Frost   and  Withers,  JJ.  concurred. 

O'Neall,  J.  dissenting.  In  this  case,  having  the  unpleasant 
duty  10  perform  of  differing  from  all  my  brethren,  it  is,  I  think, 
necessary  to  shew,  that  I  do  not  do  so  for  slight  and  trivial 
causes.  The  result  of  this  case  is  to  disseize  the  defendant  of 
his  freehold  by  the  mere  naked  judgment  of  the  Ordinary  on  a 
question  of  adverse  title  !  Such  a  result  has  never  been  before 
attained  in  the  progressions  which  justice  has  from  age  to  age 
made. 

Before  entering  upon  the  question  mainly  to  be  discussed,  I 
propose  to  free  the  case  from  the  supposition,  that  it  is  concluded 
by  the  case  of  Gates  vs.  /ricAr,  (2  Rich.  593). 

It  is  very  true,  the  ingenious  and  elaborate  views  of  the  Judge 
deHvering  the  opinion  (Wardlaw,  J.)  would  conclude  tlys 
question.  But,  really  and  truly,  his  observations  on  this  matter 
were  wholly  outside  of  the  case.    The  decision  of  the  Court 
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was,  to  send  the  case  back,  and  give  the  party  leave  to  amend 
if  necessary :  or  if  the  Ordinary  had  only  ordered  the  sale  of  a 
part,  when  he  ought  to  have  ordered  a  sale  of  the  whole,  then, 
that  his  decree  should  be  set  aside.  That  case,  therefore,  pre- 
sents no  other  obstacle,  than  the  very  respectable  authority  of  a 
single  Judge. 

It  was  supposed  by  the  counsel,  that  he  was  justified  in  say* 
ing  that  the  ruling  below,  that  the  decision  by  the  Ordinary  had 
only  the  prima  facie  effect  of  giving  to  the  plaintiff  title  under 
it  until  the  defendant  shewed  a  title  in  himself,  was  extraordi- 
nary, and,  perhaps,  absurd.  I  do  not  find  fault  with  any  form 
of  expression  which  a  lawyer  chooses  to  use  in  arraigning  one 
of  my  opinions.  But  I  undertake  to  shew  that  the  ruling  was 
right.  Until  the  defendant's  defence  was  disclosed,  how  was 
the  Court  to  know  that  the  decree  was  not  made  in  a  case 
where  a  common  right,  arising  from  the  intestacy  of  the  deceas- 
ed, was  acknowledged  ?  How  could  the  case  then  be  otherwise 
considered  than  that  the  plaintiff  had  prima  fade  made  out 
the  title  ?  When  the  defendant  alleged  he  was  in  by  an  adverse 
title,  and  not  as  parcener,  his  allegation  could  not  destroy  the 
judgment  of  the  Ordinary's  court.  He  had  to  prove  that  fact, 
and  when  he  did,  (as  the  verdict  shews  he  did)  I  aflSrm,  and 
hope  to  prove,  that  the  Ordinary's  decree  was  void,  being  pro- 
nounced on  a  matter  of  which  he  had  no  jurisdiction. 

There  is  no  doubt  that  the  Ordinary  may,  under  the  Acts  of 
1824  and  1839,  make  partition  of  land,  under  the  value  of 
^1000,  of  which  an  intestate  died  seized,  among  his  heirs  at 
law,  by  actual  partition  or  sale.  But  when  there  is  a  question 
of  adverse  title  set  up,  and  he  finds  it  not  a  pretence,  he  is  bound 
by  the  constitution  of  South  Carolina  to  hold  his  hand  and 
leave  it  to  be  settled,  where  it  can  alone  be,  in  a  Court  of  Law. 

The  2d  sec.  of  the  9th  Art.  of  the  Constitution  provides  that 
"  no  freeman  of  this  State  shall  be  taken,  or  imprisoned,  or  dis- 
seized of  his  freehold,  liberties  or  privileges,  or  outlawed,  or 
exiled,  or  in  any  manner  destroyed,  or  deprived  of  his  life, 
liberty  or  property,  but  by  the  judgment  of  his  peers,  or  by  the 
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law  of  the  land.^  This  clause  of  the  Constitution,  as  well  as 
the  6th  sec.  of  the  same  article,  secures  jury  trial  in  all  the 
cases  mentioned,  save  where  "  the  law  of  the  land"  might  justi- 
fy some  other  proceeding.  What  is  meant  by  the  law  of  the 
land?  The  counsel  for  the  plaintiflF  alleged  that  any  Act  of  the 
Legislature  was  "  law  of  the  land,"  within  the  meaning  of 
those  words  used  in  the  Constitution.  If  that  be  so,  poor  indeed 
is  the  guaranty  of  a  paramount  law  binding  upon  the  Legisla- 
ture, as  well  as  the  people.  But  I  deny, — most  solemnly  and 
fervently  do  I  deny, — that  any  such  meaning  can  be  rightfully 
ascribed  to  the  words  used. 

In  Zylstra^s  case,  decided  in  '94,  (1  Bay,  382,)  the  lawyers 
and  Judges,  who  were  fresh  from  the  floor  of  the  Convention 
which  framed  the  Constitution,  did  not  pretend  to  give  the 
words  any  such  meaning.  Judge  Waties,  who  may  well  be 
said  to  have  been  the  Mansfield  of  South  Carolina,  quotes  the 
language  of  Lord  Coke  in  defining  those  words  in  Magna 
Charta,  and  says,  what  I  think  may  still  Le  affirmed,  that  no 
English  lawyer  has  ever  questioned  its  correctness.  The  words, 
'•  the  law  of  the  land,"  mean  the  common  law,  or  Acts  of  Par- 
liament down  to  the  time  of  Edw.  II,  which  are  considered  as 
part  of  the  common  law,  which  doth  not  in  all  cases  require  a 
trial  by  jury."  To  this  must  be  added,  what  was  said  by  ano- 
ther of  the  great  lights  of  jurisprudence,  my  late  brother  Earle, 
in  the  State  vs.  Coleman,  (1  McM.  501-2).  Speaking  of  Lord 
Coke's  definition  above  cited,  he  says,  "  by  analogy,  it  has  been 
held  in  this  State,  that  the  same  terms  Used  in  our  Constitutiony§ 
must  embrace  the  common  law  as  then  adopted  here,  and  the 
Statutes  of  Great  Britain,  and  of  this  State,  made  of  force,  and 
in  operation  at  that  time."  The  words  "  law  of  the  land,"  used 
in  the  Constitution,  have  no  meaning  beyond  what  is  given  in 
the  citations  which  I  have  made  from  Zylstra^s  and  Coleman^s 
cases.  I  have  referred  to  the  meaning  of  the  words  in  the  Con- 
stitution more  for  the  purpose  of  putting  my  foot  on  such  a  con- 
struction as  would  make  them  worthless  and  unmeaning,  than 
any  thing  else.    For  the  6th  sec.  of  the  9th  article  is  that  which, 
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in  my  judgment,  decides  the  whole  matter  here  in  controversy. 
Its  words  dre,  "  The  trial  by  jury,  as  heretofore  used  in  this 
State,  and  the  liberty  of  the  Press,  shall  be  forever  inviolably 
preserved." 

Here,  let  it  be  asked,  did  any  forum  exist,  at  the  era  of  the 
Constitution,  where  titles  to  land  were  settled  without  a  jury? 
None  such  can  be  found.  The  Act  of  '69,  which,  by  its  6th 
sec.  clothed  the  Court  with  the  summary  jurisdiction,  gives  it 
with  the  significant  words  "  except  when  the  title  of  lands  may 
come  in  question."  Thus  shewing  that  a  Judge,  sitting  with  a 
jury  by  his  side  to  whom  he  could  refer  it,  should  not,  even 
then,  have  cognizance  of  a  question  of  title  to  land. 

The  Court  of  Equity,  proceeding  as  it  does,  without  a  jury, 
has  never  ventured  to  touch  a  naked  question  of  adverse  right 
to  land.  I  say  so  from  a  long  and  intimate  acquaintance  with 
its  practice  before  1828 — ^and  from  the  benefit  of  six  years  ad- 
ministration of  its  rules  and  principles  in  the  Court  of  last  re- 
sort. Few,  perhaps  no,  cases  deciding  the  very  point,  can  be 
fouud.  For  the  principle  is  considered  so  definitively  settled, 
that  it  has  never  been  challenged  by  appeal.  Indeed,  I  trust  I 
may  be  pardoned  for  saying  that  1  think  it  is  sometimes  carried 
too  far  by  our  brethren,  the  Chancellors.  For  I  sometimes 
am  called  on  to  try  a  question  of  adverse  right  to  land  on  an 
issue  from  Chancery,  where  a  very  slight  examination  would 
have  shewn  that  it  was  a  mere  pretence. 

In  the  case  of  Ramsay  ^  wife  vs.  Deas,  (2  Des.  239),  deci- 
g^ed  in  the  year  1804,  is  a  precedent  of  an  issue  ordered  by  the 
Court  as  a  matter  of  course,  where  a  title  by  adverse  possession 
was  set  up.  In  Bmvman  4*  wife  vs.  Middleton,  (1  Des.  159,)  de- 
cided in  1789,  an  issue  was  ordered  to  try  the  title  to  land  sold, 
under  an  order  of  the  Court,  before  the  purchaser  would  be 
compelled  to  accept  a  title.  In  Wil/cin  vs.  WiUcin,  (1  Johns. 
Ch.  Ill,)  Chancellor  Kent  says,  "  the  court  (Chancery)  does  not 
sustain  a  bill  for  partition,  unless  the  title  be  clear." 

These  precedents  are  enough  for  my  purpose,  and  they  shew 
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how  tenderly  the  Court  of  Equity  touches  a  question  of  adverse 
title. 

I  presume  it  would  not  meet  with  the  slightest  encouragement 
from  any  lawyer,  that  the  Ordinary  could  exercise  jurisdiction, 
or  his  decree  have  any  effect  whatever,  on  a  question  of  title  of 
land,  were  it  not  for  the  appeal  given  to  the  Court  of  Law,  and 
the  direction  contained  in  the  Act  of  '39,  that  "such  issue  in 
law  or  fact,  shall  be  made  up  as  may  be  necessaiy  or  proper, 
and  shall  be  tried  according  to  the  usage  and  practice  of  the 
said  court."    (11  Stat.  42— 13th  sec.  of  the  Act  of  '39). 

If  there  be  a  principle,  in  the  whole  body  of  the  law,  which 
declares  that  an  appeal  from  a  court  not  having  jurisdiction  of 
a  case  to  one  which  could  originally  hold  jurisdiction  of  it,  will 
rightfully  confer  jurisdiction  on  the  court  otherwise  not  having 
it,  I  confess  I  have  it  yet  to  learn. 

In  White  vs.  Kendrick,  (1  Brev.  469,)  the  question  was,  whether 
the  Act  (if  the  Legislature  conferring  jurisdiction  on  a  magistrate  as 
high  as  $30,  was  constitutional.  The  Court  held,  that  inasmuch 
as  the  jurisdiction  of  a  Justice  of  the  Peace  at  the  adoption  of  the 
Constitution  did  not  exceed  £20  currency,  equal  to  £5  sterling, 
which  is  equal  to  $21  43,  that  this  was  the  limit  of  his  jurisdic- 
tion ;  and  that  the  trial  by  jury,  as  heretofore  used,  was  invaded 
by  giving  cognizance  to  a  Justice  of  the  Peace  above  that  sum. 
The  Judges  there  did  not  at  all  notice  the  appeal  which  could 
have  been  taken  to  the  Court  of  Common  Pleas.  So  far,  there- 
fore, I  think,  as  precedent  is  concerned,  this  case  is  decidedly 
against  the  new  reading  of  the  Constitution  which  is  attempted 
in  clothing  the  Ordinary  with  jurisdiction  by  appeal,  if  an 
appeal  might  give  jurisdiction,  how  can  that  effect  be  pro- 
duced on  a  party  who  does  not  appeal,  and  who,  by  his  silence, 
places  himself  on  his  constitutional  rights  1 

That  the  Ordinary  possesses  a  very  limited  jurisdiction  is 
apparent :  originally,  he  had  nothing  to  do  with  land  :  the  Act 
of  1824  gave  him  jurisdiction  for  partition  of  an  intestate's 
real  estate,  not  exceeding  $  1000.  He  never  has  had  a  jury,  nor 
the  right  to  hold  cognizance  of  a  case  settling  adverse  rights  to 
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property,  real  or  personal.  When  he  decides  a  question  of  title 
to  land,  is  not  that  a  direct  infringement  of  the  constitutional 
right  which  is  guaranteed  to  every  citizen  of  the  State,  by  the 
words  of  the  Constitution  "  the  trial  by  jury,  djs  heretofore  used, 
shall  forever  be  inviolably  preserved  ?"  At  the  adoption  of  the 
Constitution,  no  Ordinary,  nor  even  the  superior  jurisdiction  of 
Equity,  had  undertaken  to  pass  on  the  question  of  title  to  land. 
It  had,  until  theuy  and  indeed  until  very  recently,  been  supposed 
that  no  court,  save  the  Common  Pleas,  could  pass  upon  it. 

In  this  case,  the  effect  of  the  Ordinary's  decree  is  to  divest 
the  defendant  of  a  title  to  land  of  which  he  is  in  possession, 
and  which  has  been  supported  by  the  verdict  of  a  jury  approved 
by  the  Judge  trying  the  cause.  Can  it  be  possible,  that  such  an 
unjust  result,  so  directly  in  the  face  of  the  Constitution,  is  to 
have  the  high  sanction  of  the  Law  Court  of  Appeals  ? 

Motion  granted. 


The  Cfreenville  ^  Columbia  Rail  Road  Company  vs.  John 

T.  Coleman, 

The  charter  of  a  Rail  Road  Company  allowed  the  Company  to  select  such  route, 
between  fixed  points,  "  as  a  majority  of  the  stockholders  should  deem  most  advisa- 
ble," and  provided  that,  "after  the  selection  of  the  route,  any  stoclcholder, 
who  may  be  dissatisfied  with  the  route  selected,  shall  have  the  right  to  withdraw 
his  subscription,"  &c.  ''  provided  such  stockholder  shall  have  designated,  at  the 
time  of  subscribing,  the  route  which  he  desires  to  be  selected  for  the  location  of  the 
road :" — 

Hddy  that  such  stockholders  as  had  designated  the  route  which  they  desired  to  be 
selected,  were  entitled,  when  the  company  met  for  the  purpose  of  selecting  the 
route,  to  vote  upon  the  question  of  selection. 

Hdd,  alsOf  that  a  subscriber  who  had  not  desigiflited,  at  the  time  of  subscribing,  and 
in  the  book  of  subscriptions,  the  route  he  desired  to  be  selected,  was  not  entitled  to 
withdraw ;  and  that  he  could  not  shew,  by  parol,  that  he  had  instructed  the 
agent,  who  subscribed  for  him,  to  designate  the  route  he  desired  to  be  selected. 

Held,  further,  that  the  Company  were  not  bound  to  select  the  most  practicable  route 
between  the  fixed  points. 
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Bdd,  Stm  fwrUuT,  that  a  slight  change  or  deflection  from  the  route  first  selected, 
adopted  by  the  Company,  did  not  absolve  a  stockholder  who  had  not  designated 
the  route  he  desired  to  be  selected. 

A  stockholder  in  a  Rail  Road  Company,  hdd  not,  under  the  circumstances,  to  be  ab- 
solyed  from  his  liability  to  pay  to  the  Company  the  amount  of  his  subscription, 
by  an  amendment  of  the  charter,  procured,  without  his  consent,  by  a  majoiity  of 
the  stockholders,  authorizing  the  Company  to  build  a  branch  of  their  road  eleyen 
miles  long,  and  by  the  Company's  actually  building  such  branch. 

A.  B.  intending  to  take  stock  in  a  Rail  Road  Company,  authorized  one  of  the  com« 
missioners  to  receive  subscriptions  to  subscribe  for  him :  his  name  was  entered  by 
another  commissioner  who  acted  as  clerk :  the  entries  were  certified  by  all  the 
commissioners,  and  A.  B.  afterwards  Yoted  by  proxy  as  a  stockholder: — Hdd^  that 
he  was  liable  as  a  stockholder. 

Before  Frost,  J.  at   Greenville^  Fall  Term,  1851. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows. 

"  The  action  was  brought  to  recover  ten  instalments  on  250 
shares  in  the  Greenville  &  Columbia  Rail  Road  Company,  held 
by  the  defendant.  It  was  not  denied  that  the  defendant  had 
subscribed  for  250  shares  and  had  paid  the  first  instalment.  If 
the  defendant  were  chargeable  with  assessments,  it  was  admit- 
ted that  they  had  been  duly  called  for. 

"  It  appeared  in  evidence  that,  in  December,  1845,  a  charter 
was  granted  for  the  construction  of  a  rail  road  from  Columbia  to 
Greenville,  (11  Stat.  324)  the  route  of  which  was  fixed  by  the 
charter,  to  be  through  Newberry  and  Laurens  districts,  and  by 
the  Court  Houses  of  those  districts.  Wben  the  books  were 
opened,  under  this  charter,  only  the  sum  of  five  hundred  dollars 
was  subscribed  towards  the  capital  stock  of  the  coinpany  by  the 
people  of  Laurens  district.  The  people  of  Greenville  district  were 
incensed  at  the  supineness  of  the  Laurens  people,  and  determined 
to  procure  an  amendment  of  the  charter,  which  should  not  re- 
quire the  road  to  be  built  through  Laurens  village.  An  amend- 
ment of  the  charter  was  obtained  In  1846,  (11  Stat.  408)  the 
design  of  which  was,  "  to  give  Laurens  village  the  go-by."  By 
the  sixth  section  of  this  amended  charter,  it  is  provided  that, 
when  the  company  is  formed,  they  may  cause  surveys  to  be 
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made  from  any  part  of  the  South  Carolina  Rail  Road  to  New- 
berry village,  and  thence  to  Greenville  village,  and  may  select 
such  route  as  the  majority  of  the  stockholders  may  deem  most 
advisable  ;  and  after  the  selection  of  the  route,  any  stockholder, 
dissatisfied  with  it,  may  withdraw  his  subscription  from  the 
company;  and  said  company  shall  refund  to  him  all  instal- 
ments paid  in ;  provided,  such  stockholder  shall  have  designa- 
ted, at  the  time  of  subscribing,  the  route  to  be  selected  for  the 
road. 

"Before  the  books  were  opened  for  stock,  under  this  amended 
charter,  a  power  of  attorney  was  executed  by  a  large  number  of 
persons,  designating  themselves  "  citizens  of  Greenville  district," 
to  the  defendant,  "to  subscribe  for  them  the  number  of  shares 
set  against  their  names,"  in  the  stock  of  the  Greenville  and  Co- 
lumbia Rail  Road,  when  the  books  shall  be  opened.  The  de- 
fendant's name  was  among  the  subscribers  for  250  shares. — 
Messrs.  B.  F.  Perry,  R.  B.  Duncan,  and  the  defendant,  were 
appointed  commissioners  on  the  16lh  February,  1847.  They 
opined  a  book,  endorsed  "  Greenville  and  Columbia  Rail  Road :" 
"  Greenville  Commissioners's  book."  In  this  book  was  entered 
the  following  agreement  for  the  subscription  of  stock : — "  We, 
and  each  of  us,  who  have  signed  our  names  hereto,  have  agreed 
to  take  the  shares  annexed  to  our  names,  respectively,  in  the 
Greenville  and  Columbia  Rail  Road  Company,  when  formed, 
and  to  pay  the  shares  subscribed  by  us,  respectively,  by  instal- 
ments, as  the  said  company  may  call  for  them,  according  to 
the  Acts  of  incorporation :"  dated  Greenville,  1  March,  1847. 
In  columns  under  this  agreement  the  names  of  subscribers  are 
signed,  in  the  handwriting  of  R.  B.  Duncan,  one  of  the  com- 
missioners. Another  list  in  the  same  book  contains  the  sub- 
scription list,  with  the  amount  of  the  first  instalment,  as  it  was 
paid  by  the  several  subscribers.  The  commissioners  also  made 
a  report  of  shares  subscribed  to  a  meeting  of  the  stockholders, 
convened  at  Newberry,  showing  the  names  of  the  subscribers, 
the  number  of  shares  each  had  taken,  and  the  payment  of  the 
first  instalment.    In  all  these  lists  the  name  of  the  defendant 
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was  entered.  The  two  lists  first  mentioned  were  subscribed 
by  him,  together  with  the  other  commissioners.  The  last  men- 
tioned hst  was  signed  by  Earle,  in  the  place  of  the  defendant, 
who  had,  before  that  time,  been  elected  a  director  of  the  com- 
pany. 

"  The  first  meeting  of  the  company  was  held  May  11,  1847, 
in  Ck)lumbia,  at  which  the  company  was  organized  by  the  elec- 
tion of  a  president  and  directors.  To  the  date  of  this  meeting, 
Abbeville  and  Anderson  had  not  subscribed  to  the  company,  and 
tliose  districts  were  not  represented  in  the  meeting.  The  de- 
fendant, together  with  many  other  subscribers,  joined  in  the  exe- 
cution of  a  proxy  to  several  persons,  of  whom  the  defendant 
was  one,  in  these  terms : — "  We,  who  have  signed  our  names 
hereto,  have  subscribed  the  number  of  shares  annexed  to  our 
names,  respectively,  in  the  stock  of  the  Greenville  and  Columbia 
Rail  Road  Company,  and  appointed  J.  H.  Joyce  (and  others,)  or 
any  one  or  more  of  them,  to  be  our  proxies,  to  represent  us  and 
our  shares,  and  to  vote  for  us  for  president  and  directors  of  the 
said  company,  and  to  do  anything  else  necessary  to  form  the 
said  company,  and  promote  the  object  contemplated."  This  in- 
strument is  dated  the  7th  of  May,  1847.  The  defendant  and 
one  or  two  other  Greenville  stockholders  were  elected  directors. 
By  the  20th  by-law,  adopted  at  this  meeting,  it  was  provided 
that  the  routes  and  location  of  the  road  should  be  determined  at 
a  meeting  to  be  called  by  the  Direction  for  that  purpose,  or  at  a 
general  meeting. 

"  Meetings  of  the  Board  of  Directors,  or  "  the  Direction,"  as 
they  are  styled  in  the  Act,  were  held  May  12,  June  14,  and 
August  7,  at  each  of  which  the  defendant  was  present. 

"^  At  the  meeting,  12th  May,  it  was  resolved  that  books  of  sub- 
scription should  be  opened  at  Abbeville  C.  H.  Greenville  C.  H. 
Cokesbury,  Anderson  and  Pendleton.  At  the  meetings  June  14, 
surveys  were  ordered  of  routes  from  Columbia  to  Newberry,  and 
from  Newberry  C.  H.  to  Laurens  C.  H.  At  the  meeting  in 
August,  a  letter  was  received  by  the  Direction  from  Joel  Smith 
in  behalf  of  certain  citizens  of  Abbeville  district,  requesting  the 
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survey  of  a  route  through  that  district ;  the  cost  of  which  they 
offer  to  pay,  if  the  route  surveyed  should  not  be  selected.  They 
state  that  several  public  meetings  had  been  called,  the  object  of 
which  was  to  get  the  road  located  through  Abbeville  and  An- 
derson to  GreenvjUe. 

"  They  further  state,  that  $80,000  had  already  been  sub- 
scribed and  $300,000  promised,  and  they  request  that  the  survey 
desired  should  be  made  and  the  books  opened  for  subscription, 
before  a  meeting  of  the  stockholders  should  be  called  to  select  a 
route.  At  this  meeting  it  was  resolved  to  keep  open  the  books 
until  the  whole  amount  of  stock  should  be  subscribed  ;  and  that 
the  commissioners  should  repflrt,  monthly,  to  the  secretary  in 
Charleston  ;  and,  also,  that  the  route  be  surveyed,  on  condition 
that  persons  on  that  route  pay  the  expense  of  the  survey,  and 
that  the  surveys  be  completed  before  the  first  of  October  next. 
A  letter  from  the  defendant  to  Joel  Smith  was  produced,  dated 
August  11,  1847.  In  this  letter  the  defendant  adverts  to  the 
efforts  which  the  citizens  of  Abbeville  were  making  on  the  sub- 
ject of  the  proposed  road ;  and  says,  if  the  amount  of  stock 
spoken  of  be  taken,  it  would  be  in  their  power  to  carry  the  ri>ad 
from  Aiken,  which  may  be  the  view  of  the  Abbeville  people. — 
The  defendant  suggests  his  views  to  the  effect  that  the  Abbeville 
people  who  subscribed  will  go  into  the  meeting,  and  the  majori- 
ty of  the  stockholders  will  govern.  The  charter  authorizes  the 
company  to  run  from  any  point  of  the  South  Carolina  Rail  Road 
to  Newberry  village,  and  thence  to  Greenville  village.  The 
defendant  then  proposes  that  the  road  should  be  run  from  Aiken 
to  Newberry  C.  H.  and  thence  back  to  the  ridge,  and  on  the 
ridge  through  Edgefield,  Abbeville  and  Anderson  to  Greenville. 
This,  the  defendant  says,  would  comply  with  the  requirement  of 
the  charter;  and,  in  that  event,  a  portion  of  the  stock  sub- 
scribed for  the  other  route  will  go  in  favor  of  the  Aiken  route. 
He  adds,  a  meeting  of  the  Direction  will  be  held  on  Wednesday 
after  the  first  Monday  in  September ;  and  perhaps  the  propriety 
of  calling  a  meeting  of  the  stockholders  to  locate  the  road  may 
be  discussed.  t 
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"  A  meeting  of  the  Direction  was  held  at  Greenville,  Septem- 
ber 8,  1847,  at  which  the  defendant  was  present.  A  resolution 
was  offered,  and  seconded  by  the  defendant,  that  the  expense  of 
the  survey  through  Abbeville  and  Anderson  districts,  heretofore 
ordered,  be  paid  out  of  the  general  funds  of  this  company. 
After  being  negatived,  it  was  reconsidered  and  adopted.  It  was 
also  resolved,  that  the  secretary  should  give  notice,  by  advertise- 
ment, of  an  application  to  the  Legislature,  at  its  next  session,  for 
an  amendment  of  the  charter,  to  permit  the  company  to  run  a 
branch  through  Abbeville  to  Anderson. 

"  On  the  2d  August,  1847,  the  defendant  paid  to  James  L. 
Gantt,  Secretary  and  Treasurer  of  the  Greenville  and  Columbia 
Rail  Road  Company  $2,750,  on  account  of  the  first  instalment 
of  the  subscription  in  Greenville  district.  The  balance  of  the 
first  instalment  was  not  then  paid,  because  it  was  received  in 
funds  not  bankable.  The  first  payment  to  the  Treasurer  by  the 
Abbeville  commissioners  was  made  in  January,  1848 ;  and  the 
first  payment  by  the  Anderson  commissioners  was  made  in 
March,  1848.  Nothing  was  ever  paid  to  the  Treasurer  by  the 
Laurens  commissioners. 

"  The  zeal  and  activity  of  the  citizens  of  Abbeville  and  An- 
derson districts,  stimulated  the  citizens  of  Laurens  to  exertion  in 
procuring  stock  to  be  taken  in  that  district,  in  order  to  secure  the 
location  of  the  road  through  Laurens  village,  and  prevent  its 
location  on  the  other  side  of  the  Saluda  river.  This  rivalry  was 
satisfactory  to  the  subscribers  in  Greenville,  since  it  was  the 
very  thing  designed  by  the  amendment  of  the  charter  which 
was  granted  in  December,  1846. 

"  A  meeting  of  the  stockholders  was  convened  at  Newberry,  flf 
November  19,  1847,  to  select  a  route  for  the  road. 

"  To  this  meeting  the  defendant  and  a  large  part  of  the 
Greenville  subscribers  united  in  the  appointment  of  B.  F.  Perry 
and  William  Choice  to  be  their  proxies,  by  a  written  instrument 
to  the  following  effect : — "  We,  whose  names  are  hereto  signed, 
being  stockholders  in  the  Greenville  and  Columbia  Rail  Road 
Company,  for  the  several  shares  set  down  opposite  to  our  names, 
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do  appoint  B.  P.  Perry  and  William  Choice,  being  stockholders 
in  the  said  company,  to  be  our  proxies  to  represent  our  respec- 
tive stock,  and  to  vote  for  ns  according  to  our  respective  rights 
m  the  meeting  of  stockholders  to  be  held  at  Newberry  C.  H. 
on  Friday  after  the  third  Monday  in  November  next,  and  in  all 
other  meetings  until  this  power  shall  be  revoked."  Dated  Octo- 
ber4,  1847. 

"  When  the  meeting  was  organized,  a  committee  was  appoint- 
ed to  verify  proxies,  of  which  C.  P.  Sullivan,  Esq.  and  Col. 
Ware  were  members.  The  committee  made  a  report  of  the 
slock  represented  at  the  meeting  by  proxy  and  in  person,  and 
the  number  of  votes  which  the  stock  so  represented  was  entitled 
to  give  in  the  proceedings  of  the  meeting,  viz  : 
Anderson  district,  total  number  of  shares,  6,212,  votes  1,918 
Abbeville  district,  total  number  of  shares,    8,728     "      2,638 
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Fairfield  and  Richland,  total  number  of 
shares,        .        -        -         -        . 

Columbia, 

Charleston, 

Newberry, 

Lexington, 

Laurens, 

Greenville, 

Total, 38,012      «    10,714 

"  When  this  report  was  made,  C.  P.  Sullivan,  Esq.  proposed, 
in  the  meeting,  that  the  report  of  the  committee  should  be  re- 
turned to  the  committee,  with  instructions  to  require  the  original 
subscription  lists  of  the  commissioners  appointed  to  take  stock  to 
be  produced,  with  the  returns  of  the  commissioners  of  the  stock 
taken.    This  proposal  or  resolution  was  laid  on  the  table. 

"Col.  Ware,  who  was  examined  as  a  witness  by  the  defend- 
ant, testified  that  he  was  one  of  the  committee  to  verify  prox- 
ies.   Only  the  proxies  were  exhibited.    The  returns  of  the 
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commissioners  were  urged  by  the  committee.  The  report  was 
made  without  the  returns.  A  resolution  offered  in  the  meeting  to 
require  the  returns  was  rejected.  • 

"  Cross-examined,  The  commissioners  from  Anderson  and 
Abbeville  were  present.  The  committee  were  aware  payment 
of  $5  per  share,  at  the  time  of  subscribing,  was  necessary. 
They  were  not  altogether  satisfied  that  the  payments  had  been 
made.  The  committee  did  not  call  on  the  commissioners  from 
Abbeville  and  Anderson.  The  committee  were  not  divided  on 
the  report.  It  was  agreed  that  the  question  should  be  made 
in  the  convention.  The  non  production  of  the  subscription  lists 
was  not  noticed  in  the  report.  The  Greenville  and  Laurens 
stock  was  reported  on  no  better  evidence  than  Anderson  and 
Abbeville.  He  thinks  Laurens,  Abbeville  and  Anderson  stood 
on  the  same  footing.  Attention  was  particularly  directed  to  the 
conditional  stock.  He  does  not  know  what  was  the  opinion  of 
the  committee.  He  cx)nferred  only  with  Mr.  Sullivan,  and  they 
agreed  that- Mr.  Sullivan  should  bring  the  subject  to  the  notice 
of  the  meeting  in  the  manner  it  was  done. 

''  The  amount  of  the  Abbeville  and  Anderson  subscription 
was  $298,000— of  Greenville,  $123,000— of  Laurens,  $136,000— 
together  $258,000. 

''The  subscriptions  in  Laurens,  Anderson,  Abbeville  and 
Lexington,  were  made  on  condition  that  the  route  designated  by 
the  instmment  of  subscription  should  be  selected.  When  the 
route  by  Anderson  was  adopted  by  a  majority  of  the  meeting, 
Laurens  and  Lexington  withdrew  their  subscription.  Nothing 
has  been  paid  to  the  Greenville  and  Columbia  Rail  Road  Com- 
pany by  the  subscribers  in  those  districts,  nor  demanded.  The 
Newberry,  Columbia  and  Charleston  stock  was  unconditional, 
and  amounted  to  2,063  votes.  The  Greenville  stock,  also  un- 
conditional, amounted  to  1,503  votes. 

*•  The  reports  of  the  President  and  Surveyor  to  the  meeting, 
were  not  entered  on  the  minutes.  Mr.  Gantt  said  he  believed 
the  originals  were  in  his  office  at  Charleston.    They  were  not 
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delivered  to  him  until  the  minutes  of  the  meeting  had  been 
entered  in  the  book. 

"  Aecording  to  a  report  of  the  proceedings,  made  by  Mr.  Sul- 
livan to  the  Laurensville  Herald,  (admitted  in  evidence)  it  was 
represented,  to  the  meeting,  that  the  cost  of  the  road  from  Co- 
lumbia, by  Newberry  and  Laurens,  to  Greenville,  would  not,  in 
any  view,  exceed  $1,200,000 ;  and,  according  to  some  opinions, 
not  more  than  $1,000,000.  Length  of  the  road  115  miles.  The 
Abbeville  and  Anderson  route,  144  miles,  was  estimated  to  cost 
$1,400,000.  If  the  road  to  Greenville  was  located  through  An- 
derson village,  the  length  would  be  158  miles,  and  the  estimated 
cost,  $1,600,000.  From  the  report  of  the  engineer,  made  to  a 
meeting  of  the  Greenville  and  Columbia  Rail  Road  Company, 
16th  July,  1851,  the  estimated  cost  of  the  road  from  Columbia 
to  Greenville,  by  the  way  of  Brown's,  with  branches  to  Ander- 
son, 9  miles,  and  to  Abbeville,  11  miles,  was  $1,353,000.  This 
included  land  for  the  road,  depots,  <fcc.  and  expenses. 

"  A  resolution  was  offered  by  Gen.  Thompson,  of  Greenville, 
that  "  it  is  inexpedient  to  adopt  any  route  for  the  road  definite- 
ly," which  "  was  rejected  by  almost  a  unanimous  vote." 

"  Col.  Irby  oflfered  a  resolution  to  consider  the  deflection  of  the 
route  through  Abbeville  and  Anderson  to  Greenville,  which  was 
under  discussion  when  the  meeting  adjourned  to  7  o'clock,  P. 
M.  The  discussion  was  then  resumed.  Mr.  Pope,  of  Newber- 
ry, oflfered  an  amendment,  that  the  route  through  Abbeville  and 
Anderson  should  be  adopted.  The  meeting  adjourned.  Satur- 
day, the  20th,  the  consideration  of  the  route  was  resumed.  On 
motion  of  Dr.  Sill,  it  was  resolved  that  the  subject  of  the  route, 
which  had  produced  much  excitement  in  the  meeting,  should  be 
referred  to  a  committee  of  one  from  each  district,  to  take  the 
subject  of  the  route  into  consideration  and  report  to  the  meeting. 
Mr.  Poinsett;  a  Greenville  stockholder,  was  appointed  chairman 
of  the  committee.  The  committee  reported  a  resolution,  "  that 
the  meeting  adopt  the  route  for  the  Greenville  and  Columbia 
Rail  Road  from  Columbia,  through  Newberry,  Abbeville  and 
Anderson  to  Greenville,  with  a  condition,  that  if  $140,000  be 
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obtained  for  a  branch  to  Laurensville,  the  company  will  build 
the  branch  as  a  joint  stock  company ;  and  also,  that  in  the 
event  of  the  establishment  of  a  branch  to  Laurensville,  the  road 
shall  be  extended  from  Laurensville  to  Greenville,  or  from  An- 
derson to  Greenville,  as  a  majority  of  the  company  shall  desire." 
The  resolution  was  laid  on  the  table. 

"  'The  route  for  the  Greenville  and  Columbia  Rail  Road,  from 
Newberry  C.  H.  through  Abbeville  and  by  Anderson  C.  H.  to 
Greenville,  was  called  up,  and  adopted  by  a  large  majority.' 

"  The  minutes  do  not  shew  how  the  stockholders  voted  indi- 
vidually ;  but,  from  the  testimony  of  Messrs.  Gantt  and  Perry, 
and  the  admissions  of  counsel,  it  appears  that  the  entire  Charles- 
ton vote,  the  Columbia  vote,  and  almost  the  entire  Newberry 
vote,  which  were  unconditional,  were  united  with  the  Abbeville 
and  Anderson  vote  in  fovor  of  the  route  ;  while  the  entire  vote 
of  Laurens  and  Greenville  were  given  against  that  route. 

"  *  After  the  route  was  adopted  by  a  large  majority,  the  dele- 
gates from  Greenville  and  Laurens  retired  from  the  meeting.' 
The  same  day  a  letter  was  addressed  to  the  meeting,  signed  by 
Messrs.  Perry,  Duncan  and  Earle,  "  commissioners,"  dated  No- 
vember 20, 1847.  The  subscribers  notify  the  meeting  that  all  the 
Greenville  stock  was  taken,  "  under  the  belief  and  express  under- 
standing," that  the  road  would  be  located  to  Greenville  through 
Newberry  and  Laurens ;  that  the  stock  was  all  subscribed  be- 
fore Abbeville  and  Anderson  were  thought  of ;  and  that,  in  con- 
sequence of  the  location  of  the  road  through  the  latter  districts, 
the  stockholders  in  Greenville  held  themselves  discharged,  and 
would  require  the  company  to  refund.  Notice  is  also  given  of 
the  withdrawal  of  the  Greenville  subscribers  from  the  direction, 
and  of  the  resignation  of  the  commissioners.  It  is  averred,  in 
conclusion,  that  Greenville  originated  the  scheme,  but  never  con- 
templated a  location  through  Abbeville  and  Anderson,  and  it  is 
objected  that  the  route  adopted  is  impracticable. 

"  At  a  meeting  of  the  company,  held  in  May,  1848,  a  commu- 
nication was  received  from  the  Greenville  stockholders,  giving 
notice  of  their  having  withdrawn  from  the  company,  and  of 
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their  appointment  of  attorneys  to  receive,  on  their  account,  re- 
payment of  the  sums  they  had  paid,  in  which  it  was  decided, 
unanimously,  that  the  Greenville  stockholders  should  not  be 
permitted  to  withdraw. 

"  In  his  report  to  this  meeting,  the  President  states  the  result 
of  a  survey  by  Maj.  Bliss,  of  the  routes  to  Greenville  by  Ander- 
son village  and  by  Brown's — the  former  33  miles,  with  a  grade 
of  65  feet  in  the  mile,  is  estimated  to  cost  $319,000  with  heavy 
iron,  and  $197,000  with  light  iron ;  the  latter  route,  37  miles, 
with  a  grade  of  55  feet,  is  estimated  to  cost  $346,000  with 
heavy  iron,  and  $198,000  with  light  iron.  It  is  also  suggested 
that  the  Greenville  stockholders  may  be  induced,  from  the  result 
of  the  survey,  to  re-consider  their  conclusion  and  unite  with 
Laurens,  or  in  some  other  way  join  in  the  enterprise. 

"  It  appeared  from  the  report  of  the  President  to  this  meeting, 
that  the  Greenville  stockholders  had  obtained  from  the  Legisla- 
ture, at  the  session  of  1848,  a  separate  charter  to  construct  a 
road,  on  the  condition  that  the  Greenville  stockholders  should 
release  the  Greenville  and  Columbia  Rail  Road  Company  from 
the  obligation  to  construct  a  road  to  Greenville.  Encourage- 
ment is  held  out  to  the  Greenville  stockholders  to  unite  in  some 
way  with  the  Greenville  and  Columbia  Rail  Road  Company. 

"  A  meeting  of  the  company  was  held  at  Abbeville,  October 
19,  1849.  At  this  meeting,  the  coustruction  of  a  branch  to  Ab- 
beville was  resolved  on.  The  citizens  of  Abbeville  had  sub- 
scribed $75,000  for  its  construction.  Stock  from  Greenville,  to 
the  amount  of  $152,000,  and  from  North  Carolina,  to  the  amount 
of  $36,000,  was  tendered  to  the  Greenville  and  Columbia  Rail 
Road  Company,  if  that  company  would  undertake  the  con- 
struction of  the  road  to  Greenville  on  a  route  surveyed  from 
Brown's.  The  details  of  this  proposal  were  submitted  to  the 
Direction,  with  instructions  not  to  commence  the  coustruction  of 
the  road,  unless  they  were  satisfied  that  the  Greenville  subscrip- 
tion was  sulSScient  for  its  completion.  If  the  road  were  under- 
taken by  the  company  from  Brown's  to  Greenville,  the  road  to 
Anderson  village  would  become  a  branch  of  the  Greenville  and 
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Columbia  Rail  Road.  The  rights  and  interests  of  Anderson  in 
this  change  of  its  position  were  at  this  meeting  provided  for  in 
a  manner  to  satisfy  the  stockholders  of  that  village.  To  carry 
into  effect  these  proposed  undertakings,  an  amendment  of  the 
charter  of  the  Greenville  and  Columbia  Rail  Road  Company 
was  obtained  from  the  Legislature  in  December,  1849.  (11  Stat. 
575).  By  this  Act,  the  company  was  empowered  to  construct  a 
branch  to  Abbeville  with  the  funds  subscribed.  It  was  also  en- 
acted, that  the  line  of  the  road  constructed  be  established 
from  Columbia  to  Newberry  C.  H.  thence  through  Abbeville  dis- 
trict to  Anderson  C.  H.  including  a  branch  to  Abbeville  C.  H. 
thence  at  or  near  Dr.  Brown's  to  Greenville  C.  H. 

"The  Legislature,  in  aid  of  the  Abbeville  branch  and  of 
the  road  from  Brown's  to  Greenville  C.  H.  made  an  additional 
grant  to  the  company  of  $75,000. 

"All  that  was  thought  material  in  the  issues  has  been  re- 
ported. If,  in  the  argument  on  the  appeal,  a  more  detailed 
and  minute  statement  of  the  evidence  reported,  or  if  any  evi- 
dence not  reported  may  be  required,  the  notes  of  evidence  can 
supply  what  may  be  desired. 

"For  the  defendant,  it  was  contended  that  he  was  discharg- 
ed from  liability  as  a  stockholder  on  the  grounds : 

"  First.  That  his  subscription  to  the  stock  of  the  company,  and 
his  engagement  to  be  liable  to  pay  the  amount  of  his  subscrip- 
tion, were  made  on  the  condition  that  the  road  should  be  con- 
structed from  Newberry,  through  Laurens,  to  Greenville  C.  H. 

"  Second.  That  by  the  Acts  of  1845  and  1846,  the  Greenville 
and  Columbia  Rail  Road  were  required  to  construct  the  road  on 
that  route ;  and  that  by  selecting  the  route  through  Abbeville 
and  Anderson,  the  company  had  violated  its  charter. 

"  Third.  That  by  the  extension  of  the  original  design  of  the 
charter,  granted  in  1845  and  amended  in  1846,  by  the  adoption 
of  the  branch  to  Abbeville  and  by  the  establishment  of  a  branch 
to  Anderson  in  the  location  of  the  road  to  Greenville  C.  H.  from 
Dr.  Brown's,  the  defendant  ceased  to  be  liable  as  a  stockhold- 
er : — and, 
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"  Fourth.  That  the  selection  of  the  route  through  Abbeville 
and  Anderson  in  the  meeting  of  the  stockholders,  at  Newberry 
Court  House,  was  effected  by  the  fraudulent  representation  of 
stock  in  that  meeting  by  the  Abbeville  and  Anderson  voters, 
who  were  not  entitled  to  be  received  into  the  meeting  as  stock- 
holders, because  they  had  not  made  the  payment  on  each  share 
at  the  time  of  subscribing,  which  was  required  by  the  charter. 

"  The  jury  were  told  that  the  first  ground  insisted  Qn  for  the 
discharge  of  the  defendant  from  liability  for  the  instalments  due 
and  demanded  on  his  subscription  of  stock,  presented  a  question 
of  law,  to  be  decided  by  the  Court  and  not  by  the  jury.  They 
were  accordingly  instructed  that,  by  a  proper  construction  of  the 
Act,  a  subscriber  had  not  the  right  to  withdraw  his  subscription 
to  the  stock  of  the  company,  unless  he  designated  the  route  he 
selected,  at  the  time  of  subscribing,  in  the  act  or  instrument  of 
subscription  ;  and  that  the  defendant,  having  subscribed  an 
agreement  to  take  a  certain  number  of  shares,  without  any  stipu- 
lation that  the  road  should  be  constructed  on  any  designated 
route,  had  not  the  privilege  of  withdrawing  his  subscription. — 
The  same  conclusion,  they  were  told,  would  be  attained  if  the 
liability  of  the  defendant  on  his  agreement  to  take  stock  were 
decided  by  the  rules  of  the  common  law,  without  any  refer- 
ence to  the  charter. 

"  On  the  second  ground,  the  jury  were  also  instructed,  as  a  mat- 
ter of  law,  that  the  company,  under  the  amended  charter  of  1846, 
were  not  limited  or  restrained  in  the  selection  of  any  route  be- 
tween Newberry  and  Greenville  C.  H :  but  that  the  same  was 
left  wholly  tp  the  will  of  a  majority  of  the  stockholders. 

**0n  the  third  ground,  they  were  instructed  that  the  defendant, 
as  a  stockholder,  was  bound  by  the  act  of  the  majority  in  the 
location  and  construction  of  the  road,  however  contrary  that 
might  be  to  the  opinion  or  interests  of  the  defendant  in  respect 
of  the  direction,  length  or  cost  of  the  road. 

"  The  fourth  ground  was  submitted  to  the  jury  as  a  question 
of  fact,  with  a  clear  intimation  of  my  opinion  that  the  evidence 
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did  not  sustain  the  charge  of  fraud  which  was  made  by  the  de- 
fence. 

"  Under  these  instructions,  the  jury  rendered  a  verdict  for  the 
plaintiflF." 

In  the  case  against  Jefferson  Choice,  his  Honor's  report  is  as 
follows. 

"The  action  was  brought  to  recover  ten  instalments  due  on 
25  shares  subscribed  by  the  defendant  in  the  stock  of  the  Green- 
ville and  Columbia  Rail  Road  Company.  The  defendant  had 
joined  in  the  power  of  attorney  to  John  J.  Coleman  to  subscribe 
for  the  signers  in  the  stock  of  the  Greenville  and  Columbia  Rail 
Road  Company  the  number  of  shares  set  opposite  to  their  names. 
The  defendant's  name  appeared  in  the  two  lists  of  the  commis- 
sioners, in  Duncan's  handwriting,  and  as  a  subscriber  in  the  two 
proxies  which  were  particularly  stated  in  the  report  of  Cole- 
man's case.    A.11  the  evidence  in  that  case  was  admitted  in  this. 

"  The  defendant  proposed  to  offer  evidence  that  the  defendant 
told  Coleman,  at  the  time  of  signing  the  power  of  attorney,  that 
he  must  enter  the  defendant's  subscription  with  the  condition 
that  the  road  should  be  constructed  through  Laurensville;  and, 
also,  that  at  the  time  when  the  defendant  paid  the  first  instal- 
ment, he  instructed  the  commissioner  that  the  money  was  not  to 
be  paid  to  the  Greenville  and  Columbia  Rail  Road  Company, 
unless  the  road  were  located  through  Laurensville. 

"  This  evidence  was  held  to  be  inadmissible,  because  the  de- 
fendant could  not  claim,  under  the  Acts  granting  the  charter, 
the  privilege  of  withdrawing  his  subscription  if  dissatisfied  with 
the  route  selected,  unless  he  had  designated  the  route  in  the 
agreement  by  which  he  engaged  to  take  stock :  and  not  having 
done  so,  the  defendant  cuuld  not,  either  by  the  terms  of  the 
charter,  nor  by  the  rules  of  the  common  law,  offer  evidence  of  a 
verbal  stipulation  for  a  particular  route.  A  verdict  was  taken 
for  the  plaintiff." 

The  defendant,  Coleman,  appealed,  and  now  moved  for  a 
new  trial,  on  the  following  grounds,  to  wit: 
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1.  Because,  it  is  respectfully  submitted  that  his  Honor  erred 
in  charging  the  jury,  as  a  matter  of  law,  that  the  defendant 
could  not  avail  himself  of  any  condition  annexed  to  his  sub- 
scription, unless  it  was  designated  in  writing  at  the  time  of  sub- 
scribing. 

2.  Because  his  Honor  held  that  the  majority  of  the  company 
could  locate  the  road  as  they  pleased  under  the  charter,  when  it 
is  submitted  that  the  charter  limited  the  company  to  the  selec- 
tion ot  the  most  practicable  route  from  Newberry  C.  H.  through 
Laurens  to  Greenville  C.  H. 

3.  Because  his  Honor  instructed  the  jury,  as  law,  that  the 
route  adopted  by  the  company  was  authorized  by  the  charier 
and  the  defendant  bound  by  it,  although  he  withdrew  from 
the  company  after  the  road  was  located  at  the  Newberry  con- 
vention, and  had  no  further  connection  with  the  company. 

4.  Because  his  Honor  held  that  the  change  made  by  the  com- 
pany, in  the  location  adopted  at  Newberry,  so  as  to  make  a 
branch  to  Abbeville  C.  H.  and  another  from  Dr.  Brown's  to 
Greenville  C.  H.  did  not  discharge  the  defendant  from  liability 
on  his  subscription. 

5.  Because  his  Honor  charged  that  the  defendant  subscribed 
for  all  changes  and  additional  expenses  that  might  be  made  or 
incurred  by  the  company. 

6.  Because  the  road  was  located  at  the  Newberry  convention, 
by  persons  who  were  not  stockholders,  but  permitted  to  vote,  and 
in  fraud  of  the  rights  of  the  defendant. 

7.  Because  the  company,  after  the  location  of  the  road  by  the 
Newberry  convention,  did  not  regard  the  Greenville  stockholders 
as  any  longer  members  of  the  corporation,  and  subsequently 
took  a  portion  of  them  back  into  the  company  upon  conditions 
inconsistent  with  the  charter,  and  proceeded  to  procure  an 
amendment  of  the  charter,  so  as  to  provide  for  the  construction 
of  the  aforesaid  branches,  without  the  consent  of  the  defendant, 
and  thereby  discharged  him  from  his  subscription. 

8.  Because  the  location  of  the  road  from  Columbia  to  New- 
berry C.  H.  thence  to  Anderson  C.  H.  and  Greenville  C.  H.  was 
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in  violation  of  the  charter  and  fraudulent,  and  the  defendant 
thereby  discharged  from  his  subscription  ;  and  that  the  compa- 
ny could  not,  by  any  subsequent  change  in  the  location,  render 
him  responsible  as  a  stockholder. 

9.  Because  the  subscribers  in  Anderson,  Abbeville  and  Lau- 
rens, and  all  others  who  subscribed  on  condition,  had  no  right 
to  vote  upon  the  question  of  locating  the  road. 

10.  Because  the  verdict  of  the  jury  was  contrary  to  law  and 
evidence. 

The  defendant,  Choice,  also  moved  for  a  new  trial,  on  the 
grounds  stated  above,  and,  likewise,  upon  the  additional  grounds, 
to  wit: 

1.  Because  the  Court  refused  to  permit  the  defendant  to  prove 
that  he  instructed  his  attorney,  John  T.  Coleman,  one  of  the 
commissioners,  to  subscribe  for  him  on  condition  that  the  road 
was  located  through  Laurens. 

2.  Because  the  Court  would  not  receive  evidence  that  the  de- 
fendant paid  the  first  instalment  on  his  stock  upon  the  condition 
that  the  money  was  not  to  be  paid  over  to  the  company  unless 
the  road  was  located  through  Laurens,  but  to  be  refunded  to 
him  if  not  so  located. 

3.  Because  the  subscription  was  not  made  in  the  stock  book 
by  the  defendant's  said  attorney,  but  by  R.  B.  Duncan,  who  had 
no  authority  to  make  it. 

Sullivan^  Youngs  for  appellants,  cited  3  Hill,  48 ;  Harp.  33 ; 
2  Bail.  305 ;  10  Mass.  Rep.  393 ;  6  Hill's  N.  Y.  R.  385  ;  4  Johns. 
Ch.  573. 

Perry,  contra. 

In  the  case  against  Coleman,  the  opinion  of  the  Court  was 
delivered  by 

Withers,  J.  The  grounds  of  appeal  are  numerous,  and 
have  all  received  the  consideration  of  this  Court.  Most  of  them, 
it  is  hoped,  may  be  disposed  of  in  a  satisfactory  manner,  with- 
out any  extended  course  of  observation. 
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The  defendant  claims  to  have  become  exempt  from  all  liabili- 
ty to  the  company. 

The  first  ground  for  this  is,  that  a  route  differing  from  that 
which  he  designated,  upon  subscribing,  has  been  fixed  by  the 
company.  These  are  the  words,  "  and  after  the  selection  of  the 
route,  any  stockholder,  who  may  be  dissatisfied  with  the  route 
selected,  shall  have  the  right  to  withdraw  his  subscription,"  &c. 
"  provided  such  stockholder  shall  have  designated,  at  the  time  of 
subscribing,  the  route  which  he  desires  to  be  selected  for  the 
location  of  the  road."    (11  Stat.  409.) 

It  is  enough  to  say  that  there  is  no  evidence  whatever  that 
the  defendant,  Coleman,  made  any  such  qualification  at  the 
time  of  his  subscription,  in  any  form ;  and  the  ruling  on  the 
circuit,  that  such  a  qualification  should  appear  in  the  act  or  in- 
strument of  subscription,  was  pertinent  only  to  another  case, 
(that  of  Choice)  tried  at  the  same  time,  and  which  will  be  ad- 
verted to  hereafter. 

It  is  next  insisted,  that  a  majority  of  the  company  consisted,  in 
legal  contemplation,  only  of  a  majority  of  those  who  had  sub- 
scribed unconditionally;  whereas,  subscribers  in  Lexington, 
Laurens,  Abbeville,  Anderson  and  Fairfield,  were  allowed  to 
vote  upon  the  question  of  the  route,  notwithstanding  they  had 
qualified  their  subscriptions  by  designating  a  particular  route  as 
the  condition  of  them,  and  thus  had  preserved  to  themselves  the 
right  of  withdrawal.  In  the  charter  of  December,  1845,  no 
provision,  such  as  is  above  extracted,  appears ;  all  subscriptions 
therein  contemplated  were  absolute.  That  charter  was  forfeited 
by  a  failure  to  secure  the  requisite  amount  of  stock.  It  was 
revived  in  December,  1846,  and  a  competition  was  then  intend- 
ed to  be  excited  between  sections  of  the  State  on  the  west  and 
east  side  of  Saluda  river,  intermediate  between  Newberry  Court 
House  and  Greenville,  that  is  to  say,  between  the  people  of  Ab- 
beville and  Anderson,  on  the  one  part,  and  those  of  Laurens  on 
the  other,  as  well  as  to  stir  up  interest  in  other  sections  of  coim- 
try,  and  in  Charleston  and  Columbia,  For  not  only  was  a  sub- 
scriber authorized,  by  the  latter  Act,  to  designate  the  route  he 
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preferred,  but  that  loute  itself  was  left  to  be  the  subject  of  com- 
petition. In  the  original  charter,  that  of  1845,  it  was  fixed  to  be 
from  Columbia  to  Greenville,  passing  through  the  villages  of 
Newberry  and  Laurens ;  whereas,  by  the  reviving  and  amend- 
ing Act  of  1846,  the  company  were  allowed  to  "  cause  surveys 
to  be  made  of  the  different  routes  from  any  part  of  the  South 
Carolina  Rail  Road  to  Newberry  village,  and  thence  to  Green- 
ville village,  and  may  be  allowed  to  select  such  route  as  a  ma- 
jority of  the  stockholders  shall  deem  most  advisable."  (11  Stau 
409). 

Thus  it  appears  that  the  route  fixed  by  charter  was  only  from 
some  point  on  the  South  Carolina  Rail  Road  to  Newberry,  and 
thence  to  Greenville.  A  majority  of  stockholders  were  to  deter- 
mine all  else  touching  the  route. 

The  argument  is,  that  no  one  was  a  stockholder  to  vote  on 
the  question  of  the  route,  except  him  who  had  subscribed  un- 
conditionally. Then  suppose  every  one  had  subscribed  condi- 
tionally as  to  the  route,  how  would  the  company  ever  have  been 
organized? ;  or,  if  the  idea  could  be  advanced  that  such  subscri- 
bers could  vote  upon  the  organization  of  the  company,  that  they 
might  be  stockholders  quoad  hoc,  yet,  when  the  matter  of  the 
route  arose,  must  retire  because  they  were  not  stockholders, — we 
should  have  a  state  of  things  amounting  to  the  ridiculous  and 
absurd. 

It  seems  obvious  that  the  defendant  himself  insisted  on  a  far 
more  reasonable  position,  when  he  endeavored  to  rouse  the 
people  of  Abbeville  district  to  a  liberal  subscription  by  the  very 
inducement  that  they  could  control  the  location  of  the  route  to 
their  own  advantage ;  although  he  now  complains  that  they 
acted  upon  his  suggestion.  In  his  letter  of  August,  1847,  refer- 
red to  in  the  report,  he  distinctly  contemplated  that  they  should 
vote  upon  the  route.  It  might  be  added,  that  at  the  moment  we 
bear  this  objection  from  the  defendant  to  the  conditional  sub- 
scriber, we  also  hear  him  urging  that  he  occupied  the  same  con- 
dition himself;  and  yet  he  became  a  director  of  the  company, 
and  voted  by  proxy  upon  the  question  of  the  route.    The  jury 
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were  well  warranted  in  finding,  as  they  did,  that  it  was  no  fraud 
on  Coleman  that  such  subscribers  participated  in  settling  the 
route ;  indeed,  it  appears,  that  if  every  one  of  such  subscribers 
had  been  excluded,  there  would  still  have  been  left,  of  uncondi- 
tional subscribers,  a  majority  in  favor  of  the  route  selected,  being 
those  from  Charleston,  Columbia  and  ^e wherry. 

The  extracts  before  made  from  the  charter  of  1845,  and  the 
amendment  of  it  in  1846,  must  dispose  of  another  ground  taken 
for  the  appeal,  to  wit : — that  the  company  were  bound  by  the 
limitations  of  their  charter,  "  to  the  most  practicable  route  from 
Newberry  Court  House  through  Laurens  to  Greenville."  Surely 
it  cannot  be  believed  that  the  selection  "  of  such  route  as  the 
majority  of  the  stockholders  shall  deem  most  advisable,"  from 
Newberry  village  to  Greenville  village,  imposes  the  obligation 
to  fix  the  route  absolutely  through  Laurens.  Still  less  can  this 
be  believed,  when  the  very  object  of  the  amendment  of  the 
charter  was  to  emancipate  the  company  from  the  necessity  to 
traverse  Laurens  district,  and  open  to  them  a  very  wide  discre- 
tion in  fixing  the  route  between  the  villages  of  Newberry  and 
Greenville,  the  sole  ascertained  points. 

Yet  the  defendant  insists  upon  another  view  which  presents 
a  question  of  more  gravity.  The  route  resolved  upon,  and  of 
which  he  complains,  was  this,  to  wit : — ^from  Newberry  Court 
House  through  Abbeville,  and  by  Anderson  Court  House  to 
Greenville.  When  this  was  resolved  upon,  on  the  20th  Novem- 
ber, 1847,  the  representatives  of  the  Greenville  stockholders 
withdrew,  and  announced  that  the  Greenville  subscribers  were 
no  longer  members  of  the  corporation — and,  afterwards,  the 
money  they  had  paid  was  demanded  back,  but  it  was  refused 
by  the  company,  which,  in  May,  1848,  decided,  unanimously, 
that  the  Greenville  stockholders  should  not  be  permitted  to 
withdraw.  In  December,  previous,  they  had  procured  from  the 
Legislature  a  separate  charter  to  construct  a  road,  on  the  condi- 
tion that  they  should  release  the  company  from  the  obligation 
to  construct  one  to  Greenville.  From  what  has  been  said,  it 
will  follow  that,  up  to  this  period,  we  do  not  hold  the  defendant 
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absolved  as  a  corporator ;  that  is  to  say,  in  fixing  the  route  already 
described,  we  do  not  think  the  company  violated  the  charter,  and, 
therefore,  violated  no  contract  with  defendant.  The  surveys 
from  Anderson  Court  House  to  Greenville  indicated  difficulties 
as  to  grade  and  cost,  and  an  idea  was  entertained  that  some  bet^ 
ter  route  could  be  ascertained  to  GreenvillCj  than  from  the  vil- 
lage of  Anderson  direct,  as  well  as  a  hope  that  some  adjust- 
ment could  be  effected  with  the  subscribers  at  Greenville,  where- 
by they  would  become  reconciled.  Such  better  route  was  found 
from  Brown's,  a  point  nine  miles  short  of  Anderson  Court  House, 
to  Greenville,  which  attracted  the  attention  of  the  company,  and 
many  of  the  subscribers  of  Greenville.  Meantime,  citizens  of 
Abbeville  had  subscribed  $75,000  to  build  a  prong  from  the 
main  trunk  to  the  Court  House  of  that  district,  and  desired  the 
company  to  undertake  it.  The  company  procured  an  Act  of 
the  Legislature,  at  the  December  session  of  1849,  (11  Stat.  575,) 
empowering  it  to  construct  the  branch  to  Abbeville,  and  receive 
the  money  subscribed,  or  to  be  subscribed,  for  that  purpose,  to 
increase  their  stock,  from  time  to  time,  if  found  necessary, — 
to  establish  the  line  of  the  road  to  be  "  from  Columbia  to  New- 
berry Court  House,  thence  through  Abbeville  district  to  Ander- 
son Court  House,  (including  the  branch  to  Abbeville  Court 
House)  and  from,  at,  or  near  Dr.  Brown's,  in  Anderson  district, 
to  Greenville  Court  House"— and  $75,000,  in  stock  of  the  State 
in  the  South  Carolina  Rail  Road  Company,  to  be  taken  at  par, 
was  granted  to  the  Greenville  and  Columbia  Rail  Road  Compa- 
ny by  the  Legislature,  "  for  the  purpose  of  aiding  in  construct- 
ing the  branch  road  to  Abbeville  Court  House,  and  in  completing 
the  road  to  Greenville."  Before  the  passing  of  this  Act,  over- 
tures were  received  by  the  company  of  stock  from  Greenville 
and  from  North  Carolina,  in  all  amounting  to  $188,000,  and 
the  same  was  tendered,  if  that  company  would  undertake  the 
construction  of  the  road  from  Brown's.  Neither  in  this  transac- 
tion, nor  any  otherwise,  does  it  appear  that  the  defendant  has 
participated  in  the  affairs  of  the  company,  since  the  location  of 
the  line  of  road,  at  Newberry,  in  November,  1847.  The  com- 
10 
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pany  is  now  engaged,  however,  in  constructing  their  road  ac- 
cording to  the  route  fixed  by  the  Act  of  1849. 

The  further  question  raised  by  the  defendant  is,  whether  the 
matters,  hereinbefore  first  recited,  do  not  constitute  such  a 
change  in  the  objects  and  operation  of  the  corporation,  such 
additional  undertaking  and  burthen,  as  to  change  the  contract 
into  which  he  entered ;  and  he  opposes  to  the  amending  Act  of 
the  Legislature  the  provision  of  the  Constitution  of  the  United 
States,  prohibiting  a  State  from  passing  any  law  impairing  the 
obligation  of  a  contract. 

This  question  well  deserves  consideration ;  and  it  would  be 
agreeable  to  treat  it  more  at  large  than  our  opportunity  will  now 
permit. 

It  is  agreed  that  a  charter  is  a  contract,  and  is  under  the  pro- 
tection of  that  clause  of  the  Federal  Constitution  to  which  allu- 
sion has  been  made.    It  vests  rights  and  creates  valuable  inte- 
rests, and  may  not  be  repealed,  enervated,  or  essentially  changed ; 
yet  common  reason  would  seem  to  suggest,  that  when  the  end 
is  a  great  public  enterprize,  such  as  the  construction  of  a  Rail 
Road,  the  power  that  granted  the  franchise  might,  upon  applica- 
cation  by  the  controlling  authority  of  the  corporation,  deal  with 
the  original  structure  that  created  it,  in  a  manner  that  would  be 
inadmissible  touching  a  contract  between  two  persons,  or  with 
even  a  grant  for  a  tract  of  land  to  an  individual.    It  was  proba- 
bly such  a  thought  as  this  which  led  Lord  Brougham  (in  Ware 
vs.   The  Grand  Junction  Water  Works  Company^  2  Rus.  <fc 
Mylne,  470,)  to  observe,  as  follows :-  "  It  was  said  that  if  cor- 
porate bodies  of  this  description  are  allowed  to  make  ^uch  an 
application"  (meaning  an  application  to  Parliament  for  an  alte- 
ration and  extension  of  its  powers)  "  those  who  rely  on  that 
constitution  are  deceived,  because  they  come  in  on  the  faith  and 
footing  of  its  being  a  partnership  of  a  certain  kind,  and  now  rt 
is  sought  to  be  materially  varied.     But  are  not  a  man's  eyes 
open  to  the  fate  that  attends  him  when  he  enters  into  a  body  of 
this  kind  ?    Does  he  not  know  that  he  is  liable  to  this  contin- 
gency, and  either  that  the  company  ought  to  have  the  power  of 
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obtaining  an  alteration  in  the  constitution,  or  that  he  ought  to 
come  in  as  a  member  of  it  under  certain  conditions  and  restric- 
tions ?"  We  do  not,  however,  intend  to  rule  any  thing  on  the 
subject,  nor  to  say  that  a  member  of  a  corporation  may  not  be 
absolved  by  changes  in  the  charter  procured  without  his  consent 
by  a  majority  of  his  fellows.  Nevertheless,  it  would  appear 
reasonable  to  say,  that  if  the  corporation  did  acts  to  which  a 
member  did  not  object,  either  because  he  was  supine  or  because 
he  would  not  attend  when  he  might  and  should  have  done  so,  it 
would  not  be  harsh  to  hold  hitn  estopped  from  disputing  his 
acquiescence,  especially  when .  liabilities,  duties  and  burthens 
might  accrue  thereby  upon  the  corporation. 

The  considerations  already  expressed  have  conducted  us  to 
the  conclusion  that  there  is  no  cause^f^^SN^jeclion  to  that 
location  of  the  road  that  carried  it  th|p0^^^b^|^Hi^istrict  by 
Anderson  Court  House  to  Green  villi.  Aft  lolkSws,  th^the  line 
might  deflect  before  it  reached  AsAe^xi  G<prt  IJghrseland  be 
liable  to  less  objection.  The  roaac^s  t^s^go  f>f^  ^point  on 
the  South  Carolina  Rail  Road  tdls^j^owWiry  fiSlirt  House,  and 
thence  to  Greenville,  by  a  route  establiH^d  b;^  u^Sriiy  of  the 
stockholders,  which  is  conformable  to  thepi^j^iiMof  the  amend- 
ed charter  on  that  subject,  under  which  Coleman  subscribed.  It 
can  be  no  objection  that  a  divergence  at  Brown's  has  been 
resolved  on,  though  it  be  a  departure  from  the  original  scheme, 
of  proceeding  direct  from  Anderson  Court  House ;  nor  is  it  mat- 
ter of  just  complaint  that  this  is  fixed  and  sanctioned  by  the 
Act  of  Assembly  of  1849.  Then  ihe  matter  is  reduced  to  this : 
Is  the  undertaking  to  build  a  branch  of  eleven  miles  to  Abbe- 
ville Court  House  such  a  violation  of  contract  with  the  defend- 
ant, such  a  departure  from  the  substantial  provisions  of  the 
charter,  as  to  absolve  him  from  all  obligation  to  pay  the  money 
he  promised  on  subscribing? 

We  cannot  so  regard  it.  For  this  particular  work,  $75,000 
were  supplied  by  individual  subscribers.  Partly  to  aid  this 
structure,  $76,000  more,  in  the  form  of  stock  in  the  South  Caro- 
lina Rail  Road,  were  granted  to  the  company  who  are  plaincifTs 
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here,  by  the  State.  Now  it  cannot  be  assumed,  that  a  work  so 
inconsiderable,  when  compared  with  the  whole  enterprize,  and 
attended  by  the  circumstances  stated,  of  private  contribution 
and  public  bounty,  must  prove  an  additional  and  distinct  bur- 
then upon  the  stockholders.  Whether  a  degree  of  variation 
from  the  original  scheme  of  a  line  of  Rail  Road  may  be  a  clear 
benefit,  or  an  equivocal  advantage,  or  an  unmitigated  additional 
burthen,  may  not  be  a  complete  answer  to  the  language  held  by 
a  contracting  party, — non  hcec  in  foBdera  veni — yet  such  a  con- 
sideration must  have  weight  in  some  cases  that  must  arise,  and 
has  forced  itself  upon  the  attention  of  minds  that  have  been 
drawn  to  this  question.  For  example,  in  the  case  cited  for 
the  defendant.  The  Hartford  and  New  Haven  Rail  Road  Com- 
pany vs.  Crosswellf  (5  Hill,  N.  Y.  383,)  it  was  said  by  Nelson, 
C.  J.  "  I  do  not  deny  that  alterations  may  be  made  in  the  char- 
ter  by  the  procurement  of  the  company  without  changing  the 
contract  so  essentially  as  to  absolve  the  subscriber.  Such  would 
be  the  case,  perhaps,  in  mere  formal  amendments,  or  those 
which  are  clearly  enough  beneficial,  or  at  least  not  prejudicial  to 
his  interests.  A  modification  of  a  grant  may  frequently  be 
advisable,  if  not  necessary,  in  order  to  facilitate  the  execution  oi 
the  very  object  for  which  the  company  was  originally  establish- 
ed; and  I  admit  there  are  intrinsic  difficulties  in  the  way  of 
laying  down  any  general  nales  by  which  to  distinguish  between 
the  two  kinds  of  cases,,  Each  must  depend  upon  its  own  cir- 
cumstances, and  be  disposed  of  with  a  due  regard  to  the  invio- 
lability belonging  to  all  private  contracts."  Similar  views  have 
been  expressed  by  the  Courts  of  Pennsylvania,  as  may  be  seen 
in  2  Watts  &  Surg.  App.  160 ;  and  10  Watts,  367. 

We  cannot  trace  the  similitude  between  this  case  and  that  of 
The  Hartford  and  New  Haven  Rail  Road  Company  vs.  Cross^ 
well.  In  that  case,  a  company  chartered  to  make  a  Rail  Road 
from  Hartford  to  New  Haven,  procured  and  accepted  an  amend- 
ment, empowering  them  to  lay  out  $200,000  of  additional  stock, 
in  the  purchase  and  employment  of  Steam  Boats  in  connexion 
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with  their  Rail  Road.  The  subscriber  was  protected  from  being 
driven  into  this  new  and  foreign  enterprize. 

In  the  case  of  Natersch  vs.  Irving  and  others,  (to  be  found  in 
Grow  on  Part.  App.  398)  Lord  Eldon  restrained,  by  injunction, 
the  Alliance  British  <fc  Foreign  Life  and  Fire  Insurance  Com- 
pany, at  the  instance  of  thn  plaintiff,  a  member,  from  adding  to 
their  business,  that  of  taking  marine  risques.  So  in  Cunliff  vs. 
The  Manchester  ^  Bolton  Canal  Company,  (2  Rus.  &  Mylne, 
470,  note,)  the  corporation  were  restrained  by  the  vice  Chancel- 
lor, from  affixing  their  seal  to  a  petition  to  Parliament  for  an 
Act  to  convert  a  portion  of  the  canal  into  a  rail  way,  and  from 
applying  any  of  the  corporate  funds  to  that  object.  A  case  of 
like  import  may  be  found  in  the  same  book.  Ware  vs.  The 
Grand  Junction  Water  Works  Company,  where  Lord  Brough- 
am declined  to  restrain  the  company  from  petitioning  Parlia- 
ment for  a  change  in  their  operations,  and  left  the  complain- 
ing member  to  appear  before  that  High  Court  and  urge  his 
rights ;  and  he  also  declined  to  determine  whether  the  change 
contemplated  affected  the  inviolability  of  the  contract;  and 
restrained  the  execution  of  new  operations,  in  the  mean  time, 
in  ord.'T  that  Parliament  might  intervene.  He  dreaded  opening 
the  doors  of  Chancery  to  litigation  of  that  kmd,  while  he  con- 
sidered Parliament  the  all  sufficient  and  appropriate  tribunal 
for  such  contests  between  a  member  and  a  majority  of  his 
fellows.  We  may  not  say  the  like  here ;  for  the  constitutional 
guaranty  of  the  inviolability  of  contracts  shuts  out  the  power  of 
the  Legislature  as  completely  as  that  of  the  Court,  from  all 
mterference  with  the  obligation  of  any  contract.  But  so  pal- 
pable was  the  departure  from  the  substance  of  the  contract,  in 
each  of  the  cases  just  referred  to,  compared  with  any  such 
thing  to  be  extracted  from  the  one  now  before  us,  that  we 
can  derive  no  guide  from  them. 

When  we  consider  the  magnitude  of  the  enterprize  underta- 
ken by  the  Greenville  and  Columbia  Rail  Road  Company — 
the  length  of  their  line — ^the  impossibility  of  foreseeing,  at  the 
outset,  the  best  location  as  developed  by  future  minute  explora- 
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tion — the  necessity,  in  which  they  found  themselves  at  the  be- 
ginning, to  stir  up  competition  between  different  sections  of 
country — the  active  agency  of  defendant  in  this  particular,  and 
touching  Abbeville  interests  especially — when  we  advert  to  the 
further  considerations,  that  there  is  no  certainty  the  eleven 
miles  of  road  to  Abbeville  Court  House  will  abstract  a  dollar 
from  the  original  funds  of  the  corporation — or  that  it  will  ope- 
rate otherwise  than  as  a  mere  incidental  feeder  to  the  main  track, 
constracted  by  funds  superadded  to  those  before  in  the  exchequer 
of  the  Company — that  the  defendant  entered  into  a  company 
with  a  discretion  so  large  as  this,  (vide  sec.  26  of  the  charter  of 
1846),  to  wit : — "  That  the  said  company  may  unite  with,  and 
become  a  part  of,  the  South  Carolina  Rail  Road  Company,  if  the 
two  companies  shall  agree  upon  terms  of  amalgamation,  and  all 
the  privileges  granted  by  this  Act  shall,  in  that  event,  be  assign- 
ed to  and  become  privileges  of  the  said  South  Carolina  Rail 
Road  Company" — we  think  we  should  not  be  warranted  in 
holding,  that  so  inconsiderable  a  matter  as  the  prong  to  Abbe- 
ville Court  House,  under  the  circumstances  which  appear  in  con- 
nection with  it,  shall  not  be  accounted  germain  to  the  line  of 
road  from  Columbia  to  Greenville,  but  shall  work  so  great  a 
consequence  as  to  absolve  every  subscriber  who  has  not  specifi- 
cally approved  it  from  all  obligation  to  pay  his  subscription. 

We  thus  attain  the  conclusion  that  the  motion  of  the  defend- 
ant, Coleman,  be  dismissed. 

In  the  case  of  Choice,  the  opinion  of  the  Court  was  also  de- 
livered by 

Withers,  J.  This  case  has  been  heard  in  connection  with 
that  of  the  same  plaintiffs  vs.  John  T.  Coleman,  and  the  same 
positions  have  been  assumed  for  this  defendant.  So  far,  what 
has  been  said  in  Coleman's  case,  will  apply  here. 

But  this  defendant  contends  for  the  benefit  of  other  positions, 
to  wit: — (1)  That  he  instructed  his  agent.  John  T.  Coleman,  to 
subscribe  on  the  condition  that  the  road  should  be  located 
through  Laurens ;  (2)  that  evidence  ought  to  have  been  received 
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but  was  excluded  to  shew  that  he  made  the  first  payment,  ac- 
companied with  the  condition,  that  the  money  was  not  to  be  paid 
over  to  the  company,  unless  the  road  should  be  located  through 
Laurens,  and  failing  that,  it  was  to  be  refunded  to  him, — and  (3) 
that  R.  B.  Duncan,  and  not  Coleman,  entered  his  name  in  the 
book  for  subscriptions. 

As  to  the  last  ground,  it  is  sufficient  to  observe  that  Duncan 
and  Coleman  were  two  of  three  coinmissioners  appointed  to  open 
the  book  for  subscriptions ;  that  Duncan  entered  all  the  names 
of  subscribers  and  made  all  other  requisite  entries,  as  a  clerk  of 
the  commissioners ;  and  all  these  entries,  including  those  affect- 
ing this  defendant,  were  certified  by  the  three  commissioners, 
including  Coleman,  who  was  Choice's  agent  to  subscribe. 

If  any  thing  else  were  necessary  to  settle  this  point,  it  will  be 
found  in  the  fact  that  Choice  joined  in  proxies,  as  a  stockholder, 
and  thus  voted,  on  more  than  one  important  occasion.  He, 
therefore,  stands  committed  as  a  subscriber,  not  only  by  authori- 
ty previously  delegated,  but  also  by  subsequent  ratification. 

The  other  two  grounds  may  le  considered  together. 

There  is  little  doubt  that  the  opinion  very  generally  prevailed 
among  the  Greenville  stockholders  that  the  route  of  the  road 
should  be  through  Laurens.  It  was  so  fixed  at  first — but  that 
matter  was  deliberately  left  open,  in  fact,  a  formed  purpose  was 
entertained  (as  the  evidence  shews)  to  give  Laurens  the  "  go  by." 
The  master  purpose  of  the  Greenville  subscribers  certainly  was 
to  procure  a  road  to  the  village  of  that  district,  by  some  route  or 
other  ;  this  is  placed  beyond  question,  as  well  by  the  amending 
Act  of  1846,  as  by  other  clear  evidence.  Now  we  have  seen 
that  the  right  of  a  subscriber  to  withdraw  by  reason  of  dissatis- 
faction with  the  line  selected  for  the  road,  was  put  on  the  ground 
that  he  '^  shall  have  designated,  at  the  lime  of  subscribing,  the 
route  which  he  desires  to  be  selected  for  the  location  of  the 
road.'' 

What  manner  of  designation  is  here  required  ?  The  time  is 
clear,  to  wit : — when  the  subscription  was  made ;  and  the  very 
day  of  it  was  directed  to  be  inserted  by  the  commissioners. 
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Transcripts  of  the  books  opened  elsewhere,  were  to  be  forward- 
ed to  the  commissioners  at  Greenville — "containing  a  list  of  the 
subscribers,  with  such  designations  as  are  contained  in  the  sub- 
scription books" — and  they  were  to  call  the  subscribers  together 
for  the  purpose  of  organizing  the  company.  We  cannot  doubt 
that  the  preference  of  a  particular  route  should  have  appeared 
in  the  book  of  subscription.  This  was  the  view  actually  adopt- 
ed at  Laurens,  Abbeville,  Anderson,  and  elsewhere.  How, 
otherwise,  could  the  subscribers,  when  they  came  together, 
know  each  other  as  to  an  essential  characteristic  ?  That  a  con- 
dition, so  important  as  this,  should  rest  in  a  private  communi- 
cation by  principal  to  agent,  not  appearing  on  the  face  of  a 
written  power  of  attorney,  or  rest  in  a  verbal  communication  to 
a  commissioner,  or  to  the  whole  body,  is  too  clearly  repugnant 
to  the  necessary  ends  which  we  must  impute  to  the  provision  of 
the  law  to  be  admitted  for  a  moment.  If  we  needed  illustration, 
we  might  find  it  abundantly  under  that  principle  of  agency 
which  recognizes  a  distinction  between  a  power  vested  in  an 
agent  and  instructions  given  to  him  as  to  its  exercise.  In  such 
cases,  a  power  is  actually  and  legally  vested  in  the  agent,  and 
enures  to  the  protection  of  the  person  who  deals  with  him  to  the 
full  extent  of  it,  and  the  instructions  are  not  in  diminution  of 
the  power,  but  are  personal  directions  to  guide  its  exercise.  The 
question  of  damage  or  infidelity  must  remain  between  principal 
and  agent  only. 

It  results,  therefore,  that  in  the  case  of  Choice  also,  the  motion 
must  bo  refused ;  and  it  is  ordered  accordingly. 

Evans,  Wardlaw  and  Frost,  JJ.  concurred  in  both  cases. 
O'Neall  and  Whitner,  JJ.  as  President  and  Director  of 
the  company,  did  not  hear  the  cases  and  gave  no  opinion. 

Motions  refused. 
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The  Greenville  ^  Columbia  Rail  Road  Company  vs.  James 

Woodsides. 

The  charter  of  a  Rail  Road  Company  provided  ihat  each  stockholder  should,  at  the 
time  of  subscribing,  pay  the  first  instalment  in  money :  the  defendant  became  a 
sabscriber,  and,  for  the  first  instalment,  the  commissioners  took  his  promissory 
note  payable  to  themselves — gave  him"  a  receipt  as  for  money — reported  him  as 
having  paid,  and  he  acted  by  his  proxy  in  organizing  the  company :  the  note  was 
afterwards  transferred  by  the  commissioners  to  the  company : — Hcld^  that,  even 
conceding  (which,  semble^  the  Court  were  not  inclined  to  do)  that  the  receipt  of  the 
note  was  not  such  a  payment  as  the  charter  required,  the  defendant,  by  acting  as  a 
stockholder  in  organizing  the  company,  had  waived  the  irregularity,  and  could  not 
refuse  to  pay  the  rest  of  the  instalments  called  for. 

Before  Frost,  J.  at  Greenville^  Fall  Term,  1851. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows. 

"The  action  was  brought  to  recover  ten  instalments  on 
twenty-five  shares.  It  was  not  disputed  that  the  defendant  had 
subscribed  for  that  number.  In  the  certified  list  of  subscribers, 
made  by  the  commissioners,  the  name  and  number  of  shares  of 
the  defendant  are  entered,  with  the  payment  of  one  dollar  on 
each  share.  No  money  was,  in  fact,  paid  by  the  defendant. — 
He  gave  his  note  to  the  commissioners  for  $25,  dated  6th  April, 
1847,  and  payable  to  them  on  demand.  This  note,  together 
with  a  number  of  other  notes,  taken  by  the  commissioners  for 
the  payment  required  at  the  time  of  subscribing,  in  the  whole 
amounting  to  $1,293,  were  delivered  to  Mr.  Elford,  for  the  com- 
pany, by  Mr.  Duncan,  one  of  the  commissioners,  the  19th 
November,  1849.  This  note  is  the  subject  of  a  suit,  now  on  the 
docket,  in  which  the  commissioners,  "  for  the  use  of  the  G.  & 
C.  R.  R.  Co."  are  pkintifis. 

"The  defendant  offered  to  prove  that  he  suffered  his  subscrip- 
tion to  be  entered  on  the  express  condition  that  the  road  was  to 
be  located  through  Laurensville.  Wm.  Choice  was  called  as  a 
witness.  He  said  that  the  defendant  had  made  it  the  condition 
of  his  subscribing,  that  the  road  should  be  so  located.  Being 
cross-examined,  he  said  that  no  one  of  the  commissioners  was 
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present.  He  was  acting  as  the  agent  of  the  commissioners. 
The  declaration  was  made  in  his  presence.  On  reflection,  he 
stated  that  the  declaration  was  made  before  any  commissioners 
had  been  appointed.  It  was  after  the  date  ol  the  power  of  at- 
toniey.  The  defendant's  attorney  said  that  Mr.  Duncan  could 
prove  the  same  declaration.  The  evidence  was  held  to  be  inad* 
missible. 

"  The  evidence  taken  in  Coleman's  case  was  admitted  in  this. 

"  It  was  held  that  the  defendant  never  having  complied  with 
the  requirement  of  the  Act,  to  pay  one  dollar  on  each  share,  at 
the  time  of  subscribing,  is  not  a  stockholder  in  the  company ;  and 
that  his  having  been  represented  in  two  meetings  of  the  company, 
by  proxies,  was  tortious — conferring  upon  him  no  right  as  a 
stockholder,  and  creating  no  liability.  It  was  considered  that 
the  payments  towards  the  stock  which,  by  legislative  Act,  are 
made  the  condition  precedent  of  a  grant  of  franchises  to  a  joint 
stock  company,  should  be^  strictly  enforced.  Subscriptions, 
without  the  required  payments,  operate  as  a  fraud  on  bona  fide 
shareholders  and  on  the  public.  They  would  be  treated  as 
void  on  a  quo  warranto,  to  vacate  the  charter.  If  void  in  law 
for  one  purpose,  they  must  be  void  for  every  purpose.  If  one  is 
not  a  stockholder  in  consequence  of  not  having  performed  an 
essential  condition,  required  by  the  charter,  he  cannot  be  made 
a  stockholder  by  compulsion.  The  giving  of  a  note  to  the  com- 
missioners  was  clearly  not  a  payment  within  the  intent  and 
purposes  of  the  Act.  The  note  created  no  liability  which  was 
not  contracted  by  the  subscription  for  the  shares.  It  gave  no 
greater  security  to  the  public.  If  the  subscription  of  the  defend- 
ant, without  the  payment  on  each  share,  required  by  the  charter, 
constituted  him  a  stockholder,  then  all  other  subscriptions,  with- 
out such  payment,  would  constitute  the  subscribers  stockhold- 
ers ;  and  the  company  might  assume  a  corporate  existence  and 
claim  the  franchises  granted  by  the  Legislature,  without  a  com- 
plTance  with  the  required  conditions.  The  public  interest  and 
good  faith  between  the  subscribers  to  a  joint  stock  company, 
require  the  exaction  of  a  strict  performance  of  all  the  conditions 
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of  the  charter;  and  more  especially  of  so  important  a  condition 
as  the  payment  of  money  on  the  subscription  of  shares.  The 
transaction  was  illegal  whereby  the  defendant  engaged  to  take* 
stock,  without  making  the  required  payment,  and  the  plaintiffs 
accepted  that  engagement,  and  admitted  the  defendant  as  a 
stockholder.  Such  an  arrangement,  if  legal  efficacy  be  attribu- 
ted to  it,  must  be  prolific  of  fraud. 

"  On  these  views  of  the  case,  the  opinion  was  expressed  that 
the  plaintiffs  could  not  recover,  and,  therefore,  a  nonsuit  was 
taken,  with  notice  of  a  motion  to  set  it  aside.  On  the  same 
grounds,  nonsuits  were  taken  in  two  or  three  other  cases." 

The  plaintiffs  now  moved  this  Court  to  set  aside  the  nonsuits 
ordered  in  this  case,  and  others  of  similar  character,  on  the  fol- 
lowing grounds. 

1.  Because  his  Honor  erred  in  holding  that  the  defendants 
were  released  from  their  liability  to  the  Rail  Road  Company  as 
stockholders,  because  they  had  paid  the  first  instalments  on 
their  stock  to  the  commissioners  by  promissory  notes,  which  the 
commissioners  had  receipted  for  as  money,  and  had  so  reported 
to  the  company. 

2.  Because  his  Honor  erred  in  holding  that  the  transfer  of 
these  notes  to  the  treasurer  of  the  Rail  Road  Company  was  a 
release  of  the  stockholders  from  their  liability  to  the  Company, 
although  the  said  notes  were  payable  to  the  commissioners,  and 
not  to  the  company. 

Gregg^  Perry^  for  appellants,  cited  Union  Turnpike  Com- 
pany vs.  Jenkins,  1  Caine's  Rep.  381 ;  Hibernia  Turnpike 
Company  vs.  Henderson,  8  Serg  &  R.  219;  11  Johns.  R.  100; 
Smith's  Stat,  ifc  Constitutional  Law,  §  670 ;  5  Har.  <fc  Johns. 
122;  10  Watts  R.  364;  16  Serg.  &  R.  140;  1  Sandf.  Ch.  411; 
3  Strob.  Eq.  290 ;  1  Rich.  Eq.  475  ;  2  Rich.  368. 

Sullivan,  contra,  cited  3  Strob.  245. 

The  opinion  of  the  Court  was  delivered  by 
■  Evans,  J.    The  question  made  in  the  brief  is,  whether  the 
circuit  court  was  in  error  in  deciding  that  the  plaintiffs  could  not 
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recover,  because  the  defendant,  at  the  time  he  subscribed  for  the 
shares  in  the  company's  stock,  did  not  pay,  as  directed  by  the 
^charter,  twenty-five  dollars  in  money,  (11  Stat.  324)  but  gave  his 
note  payable  to  the  commissioners,  and  which  has  since  been 
transferred  to  the  company. 

If  the  defendant  had  done  no  more  than  subscribe  for  the 
shares,  there  would  be  authority  for  saying,  that  a  subscription 
without  payment,  was  a  violation  of  the  terms  on  which  the 
charter  was  granted,  and  a  fraud  on  the  public.  (I  Caine's 
Rep.  381 ;  8  Serg.  So  R.  219).  But  in  a  later  case,  (16  Serg.  6c 
R.  140,)  the  Court  seemed  to  think  the  public  could  redress  its 
wrongs  by  scire  facias  or  quo  warratito,  but  that  the  subscribers 
might  be  bound.  But  this  case  steers  clear  of  this  difficulty. — 
Here  the  defendant  gave  his  note  for  the  payment  and  received 
his  receipt  for  the  same,  as  money.  The  commissioners  report- 
ed him  as  having  paid,  and  he  acted  by  his  proxy  in  organizing 
the  company.  In  the  case  above  referred  to,  in  16  Serg  &  R. 
140,  the  subscription  for  a  large  part  of  the  stock  was  fictitious, 
made  in  the  names  of  persons  who  paid  nothing  and  had  noth- 
ing wherewith  to  pay ;  the  Court  held  that  the  defendant,  who 
was  a  bona  fide  subscriber,  could  not  be  compelled  to  pay  if  he 
had  sustained  any  damage,  and  had  done  nothing  more  than  to 
subscribe ;  but  where  he  had  accepted  the  charter,  and  by  his 
own  act  had  put  it  in  operation,  he  was  bound  to  pay.  Now 
this  was  precisely  what  Woodsides  did.  So  ihat  even  admitting, 
(which  I  am  not  inclined  to  do)  that  the  receipt  of  his  note  was 
not  such  a  payment  as  the  charter  required,  it  was  a  mere 
irregularity  which  he  has  subsequently  waived  as  to  himself,  by 
his  subsequent  conduct.  In  all  other  particulars,  his  case  is  like 
the  cases  of  Coleman  and  Choice,  in  which  the  opinion  has  just 
been  delivered.  The  nonsuit  is  set  aside  and  a  new  trial  order- 
ed. A  new  trial  is  also  ordered  in  the  cases  of  the  same  plain- 
tiflfs  vs.  T.  Henry  Stokes,  James  M.  Sullivan  and  W.  T.  M. 
Austin,  which  depend  on  the  same  principles  and  the  same 
facts. 

WardIaw  and  Withers,  JJ.  concurred. 
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O'Neall  and  Whitner,  JJ.  the  first  being  President  and 
the  second  Director  of  the  company,  did  not  hear  the  argument 
and  gave  no  opinion. 

Motion  granted. 


Joseph  Douglass  vs.  S.  H.  Owens. 

In  eases  of  render  by  bail,  the  rule  prescribed  in  Mayers  vs.  CeTilar,  (2  Strob.  439,) 

should  always  be  followed. 
In  an  action  on  bail  bond  against  the  bail,  the  principal,  being  liable  for  the  costs  in 

cases  of  recovery,  is  an  incompetent  witness  for  the  bail  to  prove  a  render  to  the 

aheiiff. 

Before  Whitner,  J.  at  Fairfield^  Spring  Term,  1851. 

Debt  on  bail  bond  given  by  John  B.  Thompson  as  principal, 
and  the  defendant  and  Robert  Quigley  as  his  bail.  Defence,-^- 
a  render  to  the  sheriff  before  return  of  ca.  sa. 

John  B.  Thompson,  examined  by  commission,  though  objected 
to,  was  allowed  by  his  Honor  to  testify  in  behalf  of  defend- 
ant. (  a )  The  verdict  was  for  the  defendant ;  and  the  plaintiff 
appealed,  and  now  moved  for  a  new  trial,  on  the  grounds,  that 
Thompson  was  an  incompetent  witness, — and  that  the  evidence 
was  wholly  insufficient  to  prove  a  render. 

Tradewell,  for  the  motion. 
Boi/ce,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Whitner,  J.  This  was  an  action  of  debt  on  a  bail  bond, 
and  the  defence  was  an  alleged  render  of  the  principal  by  his 
bail  to  the  sheriff  of  Fairfield.  This  Court  has  been  struggling 
for  years  to  subject  this  class  of  cases  to  the  operation  of  certain 
well  defined  rules  whereby  the  facts  should  be  of  easy  ascer- 
tainment, and  the  rights  of  all  parties  be  fully  secured. 

(a)  As  the  Reporter  has  not  been  furnished  with  a  copy  of  Thompson's  testimo- 
ny, he  has  deemed  it  unnecessary  to  report  the  rest  of  the  evidence. 
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The  rule  of  conduct  prescribed  in  the  recent  case  of  Moyers 
vs.  Center^  (2  Strob.  439,)  it  is  expected  will  be  observed  in 
cases  arising  since  it  was  promulged,  and,  consequently,  the 
principal  difficulties  in  the  future  will  be  obviated. 

In  the  mean  time,  however,  there  is  no  disposition  to  relax  the 
principles  well  settled  in  the  three  leading  cases  of  Bomar  vs. 
Poole,  2  Sp.  119;  Glover  vs.  GomUlion,  2  Rich.  664,  and 
Moyers  vs.  Center,  2  Strob.  439. 

To  these  cases  reference  was  had  at  the  trial  on  circuit,  and 
these  principles  were  sought  to  be  enforced.  On  this  part  of  the 
case,  the  complaint  here  made  is  not  of  any  misdirection  or  de- 
parture on  the  part  of  the  Judge  but  of  a  disregard  or  micou- 
ception  by  the  jury. 

It  is  not  now  proposed  to  lay  down  any  new  rule,  or  to  add  in 
any  way  to  what  has,  in  the  above  cases,  been  so  fully  settled 
and  so  perspicuously  defined.  On  the  examination  of  the  testi- 
mony adduced,  we  are  constrained  to  say  the  facts  fall  short  of 
the  defence  alleged,  and  do  not  amount,  in  law,  to  a  discharge. 
I  shall  not  undertake,  on  the  present  occasion,  a  review  of  this 
proof  in  order  to  vindicate  this  opinion,  entertained,  as  it  is,  by 
the  whole  Court.  This  will  be  seen  by  the  sequel  to  be  un- 
necessary. 

Thompson,  the  principal  in  the  bond,  was  examined  as  a 
witness  on  the  part  of  the  defendant,  although  his  competency 
was  objected  to.  Without  the  testimony  he  gave,  it  could  not 
be  pretended  there  was  the  slightest  foundation  on  which  to  rest 
the  verdict.  This  constitutes  the  first  ground  of  appeal,  and 
though  neither  argument  was  made  nor  authority  adduced  by 
counsel  on  the  circuit,  or  in  this  Court,  to  this  point,  I  am  now 
satisfied  the  case  should  go  back  for  a  new  trial  on  this  ground 
also.  If  I  had  been  aware  of  the  case  of  Cleveland  vs.  Coving- 
ton, (3  Strob.  184,)  I  would  have  sustained  the  objection  on  the 
circuit.  On  general  principles,  I  thought  differently  from  the 
ruling  in  that  case,  and  if  the  question  was  yet  open,  I  would 
avail  myself  of  the  occasion  to  express  ray  views  in  accordance 
with  those  of  Withers,  J.  when  that  case  was  heard.    But  so 
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Stands  the  law,  and  there  is  no  present  purpose  to  disturb  it.  On 
the  authority  of  that  case,  because  of  the  supposed  acquiescence 
of  the  principal  in  this  defence,  it  seems  he  would  be  regarded 
as  liable  for  the  costs  of  this  contest,  in  the  event  of  recovery 
against  this  surety,  and  hence  the  interest  of  the  principal  in 
this  issue.    In  this  view  a  majority  of  this  Court  concur. 

The  motion  for  a  new  trial  is  granted. 

O'Neall,  Evans,  Wardlaw,  Frost  and  Withers,  JJ. 
concurred. 

Motion  granted. 


Eliza  Dawhins,  Ex^rx.  vs.  Pkcebe  Gault. 

Garnishee  in  attachment  made  return  on  oath  claiming  the  goods  as  her  own  under 
1^  bill  of  sale  from  the  absent  debtor :  plaintiff  filed  a  suggestion  contesting  the 
return,  on  the  ground,  that  the  sale  was  fraudulent  as  against  creditors :  Held^  that 
defendant  could  not  give  in  evidence  her  general  good  character  to  rebut  the  proof 
of  fraud. 

Where  an  actual  fraud  is  charged,  perpetrated  with  a  fraudulent  intent,  and  the  proof 
of  the  charge  consists  of  circumstances,  then,  good  character,  as  in  a  case  of  ciime, 
might  be  resorted  to  as  a circumstanae  to  proTc  innocence:  Per  O'Neill,  J. 

On  the  trial  of  a  suggestion  contesting  a  garnishee's  return,  the  return  is  not,  like  an 
answer  in  Equity,  evidence  for  the  garnishee. 

Before  O'Neall,  J.  at  Union^  Fall  Term^  185  L 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows. 

*'  The  plaintiff  was  a  creditor  of  JeiTerson  Gault,  an  ab- 
sconding debtor.  She  levied  an  attachment  on  a  mare,  wagon 
and  gears.  They  were  replevied  by  the  defendant,  who  was 
served  with  a  copy  of  the  writ  of  attachment,  as  a  garnishee. — 
She  filed  a  return,  on  oath,  claiming  the  goods  attached  as  her 
own,  by  purchase  from  the  absent  debtor,  and  denying  that  she 
had  any  goods,  chattels,  monies,  debts  or  books  of  account,  be- 
longing to  him,  in  her  power  or  possession.  The  plaintiflf  filed 
a  suggestion  contesting  this  return. 

**The  indebtedness  of  Jefferson  Gault,  to  probably  the  amount 
of  all  his  property  in  possession,  was  proved.     His  intent  to  so 
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dispose  of  his  property  as  to  prevent  his  creditors  from  being 
paid,  was  fully  proved  by  John  McKissick,  Esq. 

'^  The  defendant  produced  a  bill  of  sale,  from  Jefferson  Gault, 
to  her,  for  the  mare,  the  wagon  and  gears,  dated  31st  December, 
1849,  in  consideration  of  $150.  Jefferson  Gault  procured  Wm. 
B.  Hames  and  James  Gault  to  witness  this  paper.  They  proved 
that  they  saw  the  money  paid,  and  one  of  the  withesses  said 
one  of  the  bills  paid,  he  thought,  was  one  he  paid  to  the  defend- 
ant for  her  land.  The  defendant  was  the  mother  of  Jefferson 
Gault ;  she  and  he  lived  together ;  they  were  about  removing 
together  to  Georgia.  There  was  no  actual  delivery  of  the  pro- 
perty. The  paper  was  executed  Monday  evening.  Jefferson 
Gault  left  on  Tuesday  night.  I  did  not  think  the  defendant's 
character  was  at  all  in  issue,  and,  therefore,  refused  evidence  on 
that  matter.  The  return  of  the  garnishee  was  no  evidence ;  it 
was  a  mere  claim  of  right,  and  did  not  require  to  be  contradicted 
like  an  answer  in  Equity.  The  case  was  submitted  to  the  jury 
on  the  evidence.  They  found  the  sale  from  Jefferson  Gault  to 
the  defendant,  to  be  fraudulent." 

The  defendant  appealed,  and  now  moved  for  a  new  trial,  on 
the  grounds, 

1st.  Because  his  Honor  would  not  permit  the  defendant  to 
prove  her  general  good  character,  in  answer  to  a  direct  charge 
of  base  fraud. 

2d.  Because  his  Honor  refused  to  permit  the  return  of  the 
garnishee  to  be  read  in  evidence,  and  said  to  the  jury  the  rule 
in  Equity,  requiring  two  witnesses,  as  to  an '  answer,  did  not 
apply. 

Thomson,  for  motion. 
Dawkins,  contra. 

The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.  The  grounds  of  appeal,  presented  by  the  de- 
fendant, do  not  merit  any  thing  like  consideration :  but  our  de- 
sire to  administer  justice,  so  as  to  satisfy  the  most  querulous^  if 
possible,  leads  me  to  give  very  summary  answers  to  them. 
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1st.  The  character  of  the  defendant  was  in  no  shape  in  issue. 
She  was  in  court  asserting  a  right,  which  the  plaintiff  alleged 
could  not  affect  her,  as  a  creditor,  on  account  of  fraud  in  the 
vendor,  and  in  which  the  defendant  might  innocently  have  par- 
ticipated, although  she  became  thereby  legally  infected.  There 
is  one  case,  where  the  defendant's  character  might  be  properly 
given  in  evidence  in  defence.  Where  an  actual  fraud  is  charged, 
perpetrated  with  a  fraudulent  intent,  and  the  proof  of  the  charge 
consists  of  circumstances,  then,  good  character,  as  in  a  case  of 
crime,  might  be  resorted  to,  as  a  circumstance  to  prove  inno- 
cence. 1  Green.  Ev.  §  54-5 ;  JSmets  vs.  Plunket,  (1  Strob. 
372). 

2d.  Were  it  not  for  the  age  and  experience  of  my  friend,  the 
attorney  for  the  defendant,  I  could  not  be  induced  to  treat  the 
second  ground  seriously.  In  attachment,  the  party  found  in 
possession  of  goods,  is  allowed  to  claim  them,  and  on  filing  an 
affidavit,  as  garnishee,  that  he  has  no  goods,  chattels,  debtS| 
and  books  of  account  belonging  to  the  absent  debtor, — if  the 
plaintiff  is  satisfied  therewith,  there  is  an  end  of  the  matter: — 
but  if  he  is  not,  he  may  file  his  suggestion  contesting  the  return, 
and  thereupon  the  defendant  is  put  to  plead,  and  the  case  is 
tried  like  any  other  case  at  law.  The  plaintiff  in  attachment  is 
bound  to  shew  title  in  his  debtor :  if  he  fails,  there  is  an  end  of 
the  contest :  but  if  he  succeeds,  the  defendant  cannot,  as  this  de- 
fendant wished  to  do,  rely  upon  her  return,  as  garnishee,  as  evi- 
dence.   It  is  nothing  in  such  a  contest. 

The  motion  is  dismissed. 

E\^AN8,  Wardlaw,  Frost,  Withers  and  Whitner,  JJ. 
concurred. 

Motion  dismissed. 


11 
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William  P,  Butler  and  others  vs.  Benjamin  Baird. 

Bond  conditioned  to  produce  certain  articles,  and  that,  when  produced,  they  *'  shall 
be  of  the  value  of  seven  hundred  dollars,  the  valuation  now  placed  upon  them :" 
the  articles  when  produced  were  sold  at  public  ouction,  and  bid  off  by  the  obligor 
for  $165:  in  an  action  on  the  bond,  hddj  that  the  sale  was  not  conclusive  evidence 
of  the  value,  and  that  defendant,  the  obligor,  might,  by  other  evidence,  shew  the 
true  value. 

Before  Wardlaw,  J.  at  Edgefield,  Fall  Term,  1851. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows. 

"  In  1845,  the  plaintiflfs  became  sureties  of  James  Cochran, 
for  money  borrowed  by  him  from  the  Bank  of  Hamburg  to 
establish  a  weekly  newspaper,  called  the  Hamburg  Republican. 
For  their  indemnity,  they  took  from  him  a  mortgage  of  his  print- 
ing press,  type  and  the  appendages  of  his  printing  establishment. 
(3ochran  published  the  paper  about  two  years,  and  then,  either 
by  contract  with  him  or  by  a  sale  under  the  mortgage.  Dr.  Bobo 
acquired  possession  of  the  mortgaged  property  under  an  engage- 
ment to  pay  $700  for  it.  After  publishing  the  paper  for  a  short 
time,  Bobo  sold  and  delivered  the  mortgaged  property  to  the  de- 
fendant, who,  in  ignorance  of  the  existence  of  the  mortgage,  as 
he  alleged,  paid  the  price  of  $700  to  Bobo,  and  continued  the 
publication  of  the  paper.  In  August  or  September,  1847,  the 
terms  of  the  sale  to  Bobo  not  having  been  complied  with, 
Spires,  as  agent  of  the  plaintiffs,  under  the  mortgage,  levied 
upon  the  mortgaged  property  then  in  the  defendant's  possession. 
The  defendant  filed  against  the  plaintiffs  a  bill  in  Equity,  and 
made  application  to  the  Commissioner  in  Equity  for  an  injunc- 
tion. The  Commissioner  granted  an  order  for  a  temporary  in- 
junction, and  in  pursuance  thereof,  took  from  the  defendant, 
Baird,  and  two  sureties,  a  bond.  Copies  of  this  order  and  bond 
are  hereto  annexed  as  parts  of  this  report,  (a)    The  injunction 

(a)  The  obligatory  part  of  the  condition  of  the  bond  is  recited  in  the  opinion  de- 
livered in  the  Court  of  appeals :  the  following  is  a  cop]'-  of  the  order. 

"  Upon  hearing  the  bill,  answer  and  afiidavit  and  argument  of  counsel,— it  is  order- 
ed that  a  writ  of  injunction  do  issue  to  restrain  the  defendants  from  seizing  and  sel- 
ling the  printing  materials  and  establishment  mentioned  in  the  bill,  under  or  by  virtue 
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was  afterwards  dissolved,  and  the  bill  dismissed  without  costs, 
by  a  Chancellor.  Spires  then  having  made  due  advertisement, 
in  September,  1849,  sold  the  mortgaged  property,  at  public  auc- 
tion, in  Hamburg.  Only  six  or  seven  persons  were  present, 
amongst  whom  were  the  defendant  and  Christie,  one  of  the 
plaintiffs,  which  two  were  the  only  bidders.  The  defendant  be- 
came the  purchaser  at  his  bid  of  $165 ,'  and  the  plaintiffs  brought 
this  action  on  the  bond. 

"  The  declaration  demands  the  penalty  of  the  bond :  the  plea 
after  oyer  of  the  condition,  avers  general  performance :  the  repli- 
cation alleges  for  breach,  that  in  June,  1849,  a  decree  was  made 
adverse  to  the  claim  of  Baird,  and  the  printing  establishment 
and  its  appendages,  when  afterwards  produced  by  him,  were  not 
of  the  value  of  $700,  but  on  sale  produced  only  $165.  The 
rejoinder  traversing  the  breach,  says  that  they  were  worth  $700 
when  produced,  and  issue  is  joined  thereon. 

'^  The  plaintiffs  having  shown  the  bond  and  the  sale  to  de- 
fendant, for  $165,  insisted  that  they  had  maintained  their  action 
and  were  entitled  to  recover  the  difference  between  $700  and 
$165.  I,  however,  held  that  the  defendant  was  not  bound  by 
the  bond  to  abide  the  result  of  a  sale,  or  to  insure  to  the  plaintiffs 
$700  as  the  proceeds  of  a  sale : — that  a  sale  was  necessary  only 
to  bar  Cochran's  equity  of  redemption,  and  by  taking  a  release  of 
that  equity,  or  holding  for  two  years  as  mortgagees  in  posses- 
sion, the  plaintiffs  would  have  been  absolute  owners  without  any 
sale : — that  the  deiendant  might  not  have  attended  the  sale,  and 
the  plaintiffs  might  have  become  purchasers  for  $5  or  less : — that 
the  bond  guarded  against  the  value  of  .the  property  being  reduced 
below  $700,  either  by  deterioration  from  use  or  depreciation 

from  change  of  times,  but  left  either  party  free  to  make  a  bargain 

• 

of  the  mortgage  therein  mentioned,  the  plaintifT,  Beniamin  Baird,  first,  however,  en- 
tering into  bond,  with  adequate  surety,  to  the  defendants,  in  the  penalty  of  fou  leea 
hundred  dollars,  with  condition  to  be  void,  if  the  plaintiff  shall  produce  the  said 
piinting  establishment  and  its  appendages  to  answer  the  decree  of  the  Court,  if  the 
same  shall  be  adverse  to  the  claim  of  the  plaintiff,  the  said  printing  establis  iment 
and  its  appendages  to  be,  when  so  producea,  in  as  good  condition  as  they  ar^  now 
in,  and  tolMS  then  of  value  equal  to  their  present  value,  which,  with  the  consent  of 
the  said  Benjamin  Baird,  is  here  estimated  at  the  sum  of  seven  hundred  dollars." 
This  order  was  recited  in  the  condition  of  the  bond. 
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at  the  sale  if  he  could : — tl)at  a  prudent  course  for  the  plaintiffs, 
would  have  been  to  have  had  a  fair  appraisement  of  the  proper- 
ty made  when  it  was  produced  by  the  defendant ;  and  that  if  no 
other  evidence  should  be  offered,  I  would  grant  the  motion  which 
the  defendant  had  made  for  a  nonsuit. 

*' Evidence  as  to  the  condition  and  value  of  the  property 
when  produced  was  then  offered  on  both  sides,  the  fair  result  of 
which,  I  think,  was  that  the  value  was  then  about  $600. 

"  In  argument,  the  plaintiffs  again  urged  upon  the  jury  the 
views  which  they  had  before  taken  of  the  intention  of  the  com- 
missioner, the  understanding  of  the  parties,  the  justice  of  their 
claim,  and  the  conclusiveness  of  the  sale  as  evidence  of  value. 

"I  directed  the  jury  that  the  burden  was  on  the  plaintiffs  to 
show  the  breach  of  the  condition : — that  the  issue  was  whether 
the  value  of  the  moitgaged  property,  when  produced,  was  less 
than  $700: — thut  if  it  was  not  less,  the  verdict  should  be  for 
the  defendant ;  if  it  was  less,  the  verdict  should  find  for  the 
plaintiffs,  the  difference: — ^and  that  in  ascertaining  the  value, 
the  sale  to  Bobo  and  both  sales  to  the  defendant,  should  be  con- 
sidered as  well  as  all  the  evidence  which  touched  the  question. 

"The  jury  found  for  the  plaintiffs  $100." 

The  plaintiffs'  appealed,  and  now  moved  for  a  new  trial,  on 
the  following  grounds,  viz : 

1.  That  the  plaintiffs  were  entitled  to  recover  under  the  breach 
of  the  bmd  alleged,  the  difference  between  the  amount  for 
which  the  printing  establishment  was  sold  by  the  agent.  Spires, 
to  wit :  $165,  and  $700,  the  sum  which  the  defendant  under- 
took by  his  bond  that  said  establishment  should  yield  to  the 
plaintiffs. 

2.  Because  his  Honor  erred  in  charging  the  jury  that  the 
plaintiffs  were  bound  to  prove  that  the  printing  establishment 
was  of  less  value  than  seven  hundred  dollars,  and  that  the 
plaintiffs  ought  to  have  had  said  establishment  formally  ap- 
praised before  the  sale, — whereas,  it  is  respectfully  submitted 
that  the  burden  of  proof  in  this  respect  was  on  the  defendant, 
and  under  the  peculiar  character  of  the  property,  and  the  cir- 
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cumstances  attending  the  granting  the  injunction,  that  a  fair 
public  sale  was  the  standard  of  value  which  was  contemplated  by 
the  parties  themselves,  and  that  this  was  a  question  of  fact  for 
the  jury,  which  his  Honor  erred  in  not  submitting  to  them. 

3,  Because  the  evidence  furnished  by  the  sale  by  Spires,  was, 
considering  the  nature  of  the  property  and  the  acts  of  the  par- 
ties, the  best  that  could  be  furnished  on  the  part  of  the  plaintiffs, 
and  so  his  Honor  ought  to  have  instructed  the  jury. 

Bauskett,  for  appellants,  cited  Chit,  on  Contracts,  74  note ; 
Jac.  L.  D.  Tit.  value ;  7  Johns.  R.  71. 
Carroll^  contra. 

The  opinion  of  the  Court  was  delivered  by 

Withers,  J.  The  plaintiffs  were  mortgagees  of  a  printing 
press  and  its  appendages,  which  were  in  poscession  of  defend- 
ant. They  were  about  to  sell  the  mortgaged  property,  and  at 
the  instance  of  defendant  were  enjoined  by  the  Commissioner  in 
Equity,  the  defendant  having  first  executed,  to  wit :  in  Septem- 
ber, 1847,  a  bond  in  favor  of  these  plaintiffs,  in  the  penal  sum 
of  fourteen  hundred  dollars,  with  the  following  condition  as  a 
defeasance,  that  is  to  say :  "  The  condition  of  this  obligation  is 
such,  that  if  the  said  printing  establishment  and  its  appendages 
shall  be  forthcoming  to  answer  the  decree  of  the  said  Court  in 
the  said  cause,  if  the  same  shall  be  adverse  to  the  claim  of  the 
plaintiff  Baird,  and  if  the  said  printing  establishment  and  its 
appendages,  when  so  produced,  shall  be  in  as  good  condition  as 
they  are  now  in,  and  shall  be  of  the  value  of  seven  hundred 
dollars,  the  valuation  now  placed  upon  them,  with  the  conseat 
of  the  said  Baird,"  andsoforth. 

In  June,  1849,  a  decree,  adverse  to  the  claim  of  Baird,  was 
pronounced ;  the  mortgaged  property  was  required  to  be  pro 
duced,  and  in  September,  1849,  was  s^ld  for  $165  by  the  agent 
of  plaintiffs,  the  mortgagees,  the  defendant  in  this  action  being 
the  purchaser  at  that  price  ;  he  and  one  of  the  plaintiffs  being 
the  only  rival  bidders  among  some  half  dozen  persons  who  at- 
tended the  sale. 
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The  bond  already  referred  to  is  the  cause  of  action  now  ;  the 
breach  charged  is,  that  the  printing  establishment  and  its  appen- 
dages, when  produced  by  defendant,  were  not  of  the  value  of 
$700,  but  on  sale  produced  only  $165.  The  traverse  of  the 
breach  is,  that  they  were  worth  $'^00  when  produced ;  and  upon 
this  issue  is  joined. 

The  contest  is  upon  the  question,  whether  the  sale  is  suflScient 
and  conclusive  evidence  of  the  breach  alleged,  as  the  plaintiffs 
urged  below,  and  affords  the  true  measure  of  damages ;  or  (as 
defendant  contended)  whether  other  evidence  of  the  actual  value 
of  the  property,  should  not  be  required  to  meet  tliC  true  interpre- 
tation of  the  bond.  The  judgment  of  the  Circuit  Court  was 
with  the  defendant ;  other  evidence  was  produced  on  both  sides ; 
the  whole  being  referred  to  the  jury,  led  them  to  estimate  the 
value  of  the  mortgaged  property,  when  pmduced,  at  $600,  and 
they  found  for  the  plaintiffs  a  verdict  for  one  hundred  dollars. 

The  appeal  to  this  Court  rests  upon  the  question  slated  ;  and 
it  is  urged  to  us  that  the  sale  furnishes  the  true  and  only  stand- 
ard of  damages. 

We  cannot  concur  in  this  view  for  the  plaintiffs. 

The  recital  found  in  the  condition  of  the  bond  puts  the  fact 
beyond  question,  (even  allowing  that  the  obligatory  words  of 
the  condition  do  not,)  that  the  period  of  time  when  the  value  of 
the  property  was  to  be  ascertained,  that  is  to  say  whether  it  was 
below  or  equal  to  $700,  was  u  hen  the  same  should  be  produced  ; 
and  that  was  to  be  done  when  and  if  the  decree  of  the  Court  of 
Equity  should  be  adverse  to  the  defendant.  The  language  in 
the  recital  is,  '*  when  produced  to  be  in  as  good  condition  as 
they  are  now  in,  and  to  be  then  of  value  equal  to  their  present 
value." 

The  defendant  could  not  enforce  a  sale  of  this  property  under 
the  mortgage  in  behalf  of  the  plaintiffs.  Suppose  it  never  had 
been  sold  ;  or  the  equity  of  redemption  being  released,  the  plain- 
tiffs had  taken  possession  of  it  as  their  own,  or  had  otherwise 
acquired  the  entire  interest,  here  would  be  a  case  in  which  no 
standard  of  damages  could  be  derived  f:om  a  sale.     When  the 
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press  and  appendages  had  been  produced  by  defendant,  suppose 
another  injunction  upon  a  sale  had  been  obtained  by  a  third 
person,  and  the  sale  thus  delayed  for  a  long  space  of  time,  is  it 
not  manifest  that  the  defendant  would  have  been  liable  never- 
theless, on  the  terms  of  his  bond,  if  the  value  of  the  property, 
when  he  produced  it,  should  be  proved  to  be  below  the  standard 
of  $700  ?  Then  it  follows  that  a  sale  could  not  have  been  the 
only  means  of  ascertaining  whether  the  defendant  had  become 
liable  for  a  depreciation  of  value  below  the  fixed  sum. 

We  think,  therefore,  the  Circuit  Court  was  right  in  admitting 
other  evidence,  in  addition  to  that  afforded  by  the  sale,  to  deter- 
mine the  question  whether  the  property  in  question  was  worth 
$700  "when  produced,"  and  if  not,  to  designate  how  much 
less.  Upon  all  the  evidence  adduced  the  jury  have  concluded 
that  there  had  been  a  depreciation  of  $100,  and  so  much  they 
have  found  for  the  plaintiffs. 

We  stand  uncommitted  upon  any  question  that  may  be  here- 
after  raised,  in  a  like  case,  as  to  the  power  of  a  Commissioner  in 
Equity  to  take  such  a  bond  under  the  statutes  authorizing  him 
to  grant  injunctions ;  as  to  the  right  of  an  obligee  to  enforce 
such  a  bond  at  law ;  as  to  the  right  to  do  so  until  authorized  so 
to  proceed  by  order  or  permission  of  the  Court  of  Equity ;  and 
as  to  what  pleading  may  exclude  such  objections. 

In  this  case  we  think  justice  between  the  parties  has  been 
reached  on  circuit,  in  conformity  to  law,  and  therefore  the  mo- 
tion is  refused. 

O'Xeall,  Evans,  Wardlaw,  Frost  and  Whitner,  JJ. — 

concurred. 

Motion  refused. 
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Mary  A.  Seabrook,  executrix  of  Henry  Seabrook,  vs. 

James  H.  Hafn/nwnd, 

S.,  upon  whose  property  there  were  some  liens,  placed  with  G.  &  M.,  brokers,  cer- 
tain negroes  for  sale :  G.  sold  them  to  H.  delivering  to  him  a  bill  of  sale  signed  by 
S. :  H.  at  the  time  of  the  sale  took  from  G.,  individually,  a  written  pledge  to  apply 
the  money  to  the  pa3nnent  of  all  liens  on  the  negroes,  and  a  short  time  afterwards 
paid  G.  the  money,  reminding  him,  at  the  lime,  of  his  pledge :  G.  appropriated  the 
money  to  his  own  private  use,  and  G.  &  M.  som^-time  afterwards  failed,  and  the 
money  was  never  paid  to  S. :  Held^  on  all  the  proof,  that  this  was  a  payment  by  U. 
to  G.  &  M.  for  S.  and  not  a  mere  deposite  with  G.,  individually,  lo  be  held  by  him 
for  H.  until  the  liens  on  the  negroes  were  extinguished. 

Before  Evans,  J.  ai  Barnwell,  Spring  Term,  1849. 

Assumpsit  to  recover  $3100,  part  price  of  certain  negroes  sold 
and  delivered  by  Gantt  &,  Mortimer,  agents  of  the  plaintiff's 
testator,  to  the  defendant.  Defendant  had  paid  the  money  to 
Gantt,  and  the  question  made  in  the  case  was,  whether  that  was 
a  payment  to  Gantt  &  Mortimer  for  the  plaintiff's  testator,  or, 
whether  it  was  a  mere  deposite  with  Gantt  as  agent  of  the  de- 
fendant. The  facts  of  the  case  are  so  fully  stated  in  the  opin- 
ions delivered  in  the  Court  of  Appeals  as  to  render  any  further 
statement  unnecessary.  His  Honor,  the  presiding  Judge,  report- 
ed his  charge  and  opinion  as  follows  : 

"The  question  was,  in  what  character  did  Gantt  receive  the 
money  ;  was  it  in  payment  of  the  negroes  ;  or  did  he  receive  it 
as  Hammond's  agent,  to  be  retained  as  Hammond's,  until  the 
incumbrances  were  removed  ?  The  case  was  submitted  to  the 
jury  with  the  necessary  explanations  as  to  the  law,  and  a  review 
of  all  the  facta 

"  In  the  grounds  of  appeal  it  is  assumed,  that  the  case  was 
one  for  the  Court  to  decide,  and  not  the  jury.  I  did  not  think 
so ;  but  if  it  had  been,  I  should  have  put  the  same  construction 
on  the  evidence  as  the  jury  did.  I  thought  all  the  correspond- 
ence and  evidence  showed  that  Hammond  had  parted  from  all 
control  over  the  money,  but  insisted  that  Gantt  should  perform 
his  contract  to  remove  the  liens  upon  the  negroes." 
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The  verdict  was  for  the  defendant,  and  the  plaintiff  appealed 
and  now  moved  for  a  new  trial,  on  the  following  grounds : 

1.  Because  his  Honor  erred  in  charging  the  jury,  that  it  was 
a  question  oi  fact  for  them  to  decide,  whether  Thomas  J.  Gantt, 
in  retaining  and  withholding  the  money  from  the  plaintiff's  tes- 
taior,  under  the  direction  of  and  by  agreement  with  the  defend- 
ant, was  or  was  not  the  defendant's  agent :  whereas,  it  is  re- 
spectfully submitted,  that  the  facts  of  the  case,  as  proved,  and 
not  disputed,  made  a  question  of  law  merely,  which  his  Honor 
should  have  decided,  and  instructed  the  jury  accordingly. 

2.  Because  the  letters  and  instructions  of  the  defendant  to 
Thomas  J.  Gantt,  and  his  agreement,  created  between  them  the 
clear  legal  relation  of  principal  and  agent ;  and  his  Honor  erred 
in  withholding  his  opinion,  as  to  the  legal  effect  of  the  evidence, 
from  the  jury. 

3.  Because,  by  the  case  made  out  and  proved,  the  defendant 
had  never  paid  his  check  for  $3100,  either  to  Henry  Seabrook 
or  his  agents,  and,  by  the  law  of  the  land,  the  plaintiff  was  en- 
titled to  a  verdict  for  the  amount  and  interest. 

Batiskett,  Petir^m^  for  the  motion,  cited  1  Mill,  227 ;  5  Strob. 
115;  Sug.  Letters,  65;  Sug.  on  Vend.  77;  13  Yes.  561 ;  Story 
on  Bailm.  41,  et  seq. ;  2  Bail.  274 ;  Pail,  on  Agency,  151 ;  4 
Robins.  218;  13  East,  432. 

Hutson,  Bellinger^  contra,  1  Bail.  179 ;  1  Strob.  47 ;  2  Rich. 
464 ;  3  Rich.  42 ;  2  Peters,  358 ;  Sug.  on  Vend.  33 ;  Bab.  on 
Auc.  125,  171,  176,  179,  182. 

The  opinion  of  the  Court  was  delivered  by 

Withers,  J.  It  is  necessary,  however  laborious,  that  the 
case  should  be  stated,  upon  which  our  judgment  is  to  be  pro- 
nounced. 

On  the  8th  April,  1843,  Hammond,  dealing  with  Thomas  J. 
Gantt  as  a  member  of  the  firm  of  Gantt  <fc  Mortimer,  brokers 
purchased  fifteen  negroes,  the  property  of  Henry  Seabrook,  the 
plaintiff's  testator.  Gantt  delivered  to  Hammand,  on  that  day, 
the  bill  of  sale  of  Henry  Seabrook,  with  a  receipt  on  the  same 
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by  Gantt  &  Mortimer,  in  these  words,  to  wit :  "  Received  of  J. 
H.  Hammond  three  thousand  three  hundred  and  twenty  five  dol- 
lars, the  amount  of  the  purchase  money  for  the  within  named 
slaves.  (Signed)  Gantt  &  Mortimer,"  and  dated  8th  April,  1843. 
On  the  margin  of  the  bill  of  sale,  and  under  the  same  date,  ap- 
pears the  following  stipulation :  "  I  hereby  pledge  myself  to 
appropriate  the  proceeds  of  the  sale  of  the  above  negroes  to  the 
payment  of  all  the  liens  on  them.  (Signed)  Thomas.  J.  Gantt," 
The  face  of  the  bill  of  sale  makes  Seabrook  say  that  he  had 
received  the  above  amount  from  Hammond  at  and  before  the 
sealing  and  delivery  of  the  same.  The  fact  was,  however,  that 
when  the  negroes  were  delivered  to  Hammond,  the  latter  deliv- 
ered to  Gantt  a  check  on  the  Bank  of  Charleston  for  $3100,  in 
favor  of  Gantt  &  Mortimer,  payable  on  the  21st  April,  1843,  and 
paid  in  cash  to  Gantt  $225,  being  the  remainder  of  the  purchase 
money.  This  check  Mortimer  deposited  in  the  Bank  of  Charles- 
ton for  collection,  and  not  being  paid  at  maturity  it  was  protest- 
ed. On  the  19th  of  April  Hammond  had  provided  funds  to  pay 
it,  in  the  Bank  of  the  State  of  South  Carolina,  and  had  deposit- 
ed in  the  post  office  at  Columbia  a  letter  to  the  cashier  enclosing 
a  check  on  those  funds,  in  favor  of  Gantt.  Before  the  letter  was 
despatched  Hammond  received  notice  from  Northrop  that  judg- 
ments to  the  amount  of  $2168  29  had  been  obtained  by  him 
against  Henry  Seabrook,  in  Walterboro',  on  the  7lh  April,  1843, 
the  day  before  the  purchase  of  the  negroes ;  whereupon  Ham- 
mond withdrew  his  letter  to  the  cashier  from  the  office,  and  cut 
oflf  the  check  in  favor  of  Gantt,  and  so  informed  him  by  another 
letter  of  same  date,  stating  the  reason.  He  added,  addressing 
Gantt,  "  Do  arrange  the  matter  with  Northrop.  As  soon  as  I 
find  1  am  safe  in  so  doing  I  will  send  the  check  for  $3100  as 
before.  I  hope  you  have  not  discounted  my  check  in  the  Bank 
of  Charleston.  You  have  no  interest  in  this  matter  to  see  me 
injured,  and  trust  you  will  not  permit  it.  I  have  your  obligation 
to  afppropriate  this  money  to  pay  the  liens  on  the  negroes."  In 
the  letter  of  the  same  day  by  which  he  had  advised  Gantt  that 
he  had  enclosed  a  check  to  meet  that  drawn  on  the  Bank  of 
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Charleston,  Hammond  uses  this  language :  "  I  have  forwarded, 
by  this  mail,  a  draft  on  the  Bank  of  the  State  for  the  amount  of 
tffmr  check,  and  enclosed  them  also  a  check  for  you^  in  lieu  of 
the  one  I  gave  you.  Please  call  on  Mr.  Furman  and  substitute 
checks,  and  get  yo?ir  money.  I  think  this  arrangement  will  suit 
you  just  as  well."  Gautt  answered  under  date  of  the  next  day, 
(20th,)  and  says :  "  Had  Mr.  Northrop  called  on  me  the  necessi- 
ty of  writing  to  you  would  have  been  obviated.  I  told  you  that 
I  would  apply  the  money  to  the  removal  of  the  liens  on  the  ne- 
groes ;  and  told  Mr.  Brown,  (our  sheriff  here,)  to  whom  the  exe- 
cutions were  sent,  that  I  would  pay  them :  the  amount  being 
sufficient  for  all  ike  judgments  against  Mr.  Seabrook,  at  whose 
direction  I  was  thus  to  apply  the  proceeds?^  "  I  can  only  re- 
move the  incumbrances  with  the  money.  If  you  send  it  to  me 
they  shall  be  removed."  He  proceeded  to  urge  him  to  send  the 
money  or  to  go  down  and  attend  to  the  matter  himself.  By  a 
letter  post  marked  23d  April,  Hammond  remitted  a  check  to 
Gantt  for  the  money,  and  said,  "  I  thought  you  said  there  was  a 
judgment  against  Seabrook  for  about  $1500,  and  did  not  suppose 
you  knew  of  the  judgments  obtained  only  the  day  before  our 
trade  for  $2168.  I  considered  them  as  an  addition  to  the  $1500. 
I  rely  on  your  understanding  the  matter  and  protecting  me  from 
loss.  Send  me  the  check  I  gave  you  on  the  Bank  of  Charles- 
ton." By  another  letter  of  the  23d  April,  1843,  Hammond  ad- 
vised Gantt  he  was  led  to  conjecture  that  Seabrook  was  well 
nigh  insolvent,  that  his  property  was  heavily  mortgaged,  and 
other  judgments  existed  besides  those  obtained  by  Northrop. — 
He  added :  "  I  write  to  suggest  to  you  the  propriety  of  paying  off 
the  oldest  judgments  and  taking  assignments  of  them  either  for 
yourself  or  me.  As  you  stand  between  me  and  him,''  (meaning 
Seabrook,)  *•  you  will  perhaps  do  well  to  take  care  of  yourself. 
I  would  release  you  of  responsibility  for  an  assignment  made  to 
me  to  the  amount  of  the  purchase  money  of  these  negroes.  I 
make  the  suggestion.  You  know  your  own  business.  A  word 
to  the  wise,"  <fcc. 
Between  this  date,  23d  April  and  June  10th,  we  find  no  fur- 
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ther  correspondence  between  Hammond  and  Gantt.  On  the 
latter  day  Gantt  wrote  to  Hammond,  saying:  "All  but  one  diffi- 
culty has  been  gotten  over  with  regard  to  the  Seabrook  negroes ; 
and  that  I.  wish  you  to  determine,  and  let  me  know  immediately 
the  result."  He  alluded  to  an  unsatisfied  judgment  for  $5000 
against  Seabrook  in  favor  of  Gibbs,  found  in  the  clerk's  office  in 
Charleston,  obtained  in  1827,  and  suggested  reasons  for  suppos- 
ing it  might  in  fact  be  satisfied.  On  the  I6th  June  Hammond 
responded  from  Silver  Bluff,  saying  it  was  impossible  for  him  to 
determine  whether  Gibbs's  judgment  was  satisfied  or  not.  He 
added,  "  I  trust  you  will  not  pay  over  the  money  until  you  know 
all  about  it."  "I  have  only  to  say  again  that  I  trust  you  will 
not  part  with  the  money  in  any  way  but  such  as  to  render  me 
secure.     You  hold  th3  stakes,  and  must  see  justice  done." 

The  next  communication  was  a  letter  from  Henry  Seabri^ok 
to  Hammond,  under  date  June  18ih.  He  says,  that  he  has 
learned  from  Gantt  <fc  Mortimer  the  purchase  of  his  negroes  by 
Hammond  from  them,  and  that  he  had  refused  payment  until 
all  objections  to  the  titles  were  cleared.  In  this  he  thought  him 
right,  acknowledged  his  legal  liability  to  that  effect,  and  informs 
Hammond  that  he,  and  Wilson  as  his  attorney,  had  satisfied 
titles  to  Gantt  <fc  Mortimer  three  weeks  before  that  date,  (18th 
June,)  and  obtained  an  acknowledgement  of  it :  that  they  repre- 
sented they  had  written  to  Hammond  several  times  to  that  effect, 
and  could  get  no  answer :  that  he  was  ignorant  where  Ham- 
mond had  placed  funds  to  pay  for  the  negroes,  could  not  account 
for  the  non-payment,  nor  could  he  believe  that  Hammond  had 
been  wilfully  in  default. 

To  this  Hammond  answered,  at  large,  on  the  29th  June,  and 
gave  Seabrook  a  narrative  of  the  whole  transaction,  as  it  has 
appeared  in  the  foregoing  abstract*  He  informs  Seabrook  that 
Gantt  had  fixed  the  liens  on  the  negroes  at  $1500  at  the  time  of 
the  purchase :  that  intelligence  from  Northrop  had  so  accumula- 
ted the  amount  as  to  alarm  him,  and  induce  him  to  withhold 
the  money  until  April  22d,  when  he  had  remitted  the  whole  of 
the  balance :  that  he  haJ  supposed  the  money  had  been  paid 
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over  to  him,  until  Gantt  by  letter  of  10th  June,  had  referred  to 
the  judgment  in  favor  of  Gibbs,  and  he  (Hammond)  had  de- 
clined to  decide  anything  about  that  matter. — and  declined  also 
to  "  authorize"  Gantt  to  pay  over  the  money  until  he,  Gantt,  was 
satisfied, — that  Messrs.  Gantt  &  Mortimer  had  in  some  sort  in- 
demnified him,  and  he  had  resigned  the  whole  matter  to  them : 
that  he  supposed  they  only  desired  to  render  themselves  safe. 

So  the  matter  rested  until  the  19lh  September,  when  Mortimer 
addressed  Hammond,  informing  him  that  the  firm  of  Gantt  d& 
Mortimer  had  been  dissolved  on  the  31st  August  preceding,  and 
he  requested  payment  for  Seabrook's  negroes :  that  the  judgment 
in  favor  of  Gibbs  was  then  satisfied,  "  and  the  other  judgments, 
to  meet  which  the  property  was  sold,  will  be  paid  as  soon  as  the 
purchase  money  is  paid." 

The  last  letter,  in  the  series  before  us,  is  from  Gantt  to  Ham- 
mond, in  answer  to  one  we  have  not  seen,  under  date  of  14th 
October,  184i5,  in  which  he  expresses  sentiments  of  deep  contri- 
tion for  the  misapplication  of  the  funds  in  question  to  his  private 
use.  He  used  this  language :  "  As  to  agency,  I  agree  with  you 
fully,  that  I  in  no  sense  was  your  agent,  except  so  far  as  my 
obligation  to  you  went  to  see  that  the  property  was  clear  before 
it  was  paid  fjr,  and  which  I  regret  now  that  you  required."  In 
his  deposition,  as  a  witness,  Gantt  says,  (speaking  of  the  call  by 
Seabrook  and  Wilson  for  the  money,  and  the  inquiiy  by  Wilson 
whether  he  was  Hammond's  agent,)  "I  told  him  I  was  so  far 
his  agent,  tnat  I  had  promised  to  see  that  the  judgments  were 
satisfied  before  I  parted  with  the  money."  And  again,  that  "  I 
would  hold  the  money  'till  the  judgments  weresatified."  It  has 
already  been  seen  that  his  stipulation  with  Hammond  was,  not 
to  hold  the  money  'till  liens  were  satisfied,  but  to  apply  it  to  that 
end,  the  amount  of  liens  then  being  $1500  as  supposed.  The 
stipulation  was  this :  "  I  hereby  pledge  myself  to  appropriate 
the  proceeds  of  the  sales  of  the  above  negroes  to  the  payment  of 
all  the  liens  on  them."  Gantt  was  giving  his  recollection  of  the 
matter  without  the  letters  before  him. 

Mortimer  testified  that  he  had  been  released  by  the  plaintiff-— 
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that  he  deposited  Hammond's  check  on  the  Bank  of  Charleston 
for  collection,  and  it  was  protested.  That  no  money  whatever 
was  ever  paid  to  the  firm,  so  far  as  he  knew,  by  Hammond, — 
never  appeared  on  the  books  of  the  firm  :  that  according  to  the 
correspondence  between  Hammond  ^nd  Gantt,  the  latter  was 
Hammond's  agent,  instructed  not  to  part  with  the  money  in  any 
way  but  such  as  to  render  him  secure :  that  Gantt  withheld  the 
money  from  the  firm  according  to  such  instructions, — that  the 
whole  diflSculty  arose  from  Hammond's  not  paying  the  check  to 
Gantt  (fe  Mortimer,  and  afterwards  paying  the  same  to  Gantt 
individually,  instead  of  Gantt  &  Mortimer,  whose  receipt  he 
took  in  the  first  instance,  and  to  whom  he  was  bound  to  pay  the 
money. 

It  appeared  that  Mortimer  was  the  keeper  of  the  books  and 
accounts  of  the  firm,  and  Gantt  was  the  manager  of  out  door 
business,  of  sales,  &c. 

Such  is  supposed  to  be  a  fair  exhibition  of  the  characteristics 
of  this  cause, — of  those  facts  which  are  to  determine  its  legal 
aspect. 

The  plaintifi^'s  right  to  recover  from  Hammond  has  boon 
placed  upon  the  ground,  that  he  placed  the  money  in  the  hands 
of  Gantt,  individually,  as  a  deposit,  and  that  he  did  not  make  a 
payment  to  Gantt  &  Mortimer.  If  this  proposition  be  true,  and 
the  money  remained  in  the  hands  of  Gantt,  individually,  until 
his  failure,  as  a  deposit,  and  subject  to  the  control  of  Hammond 
as  such,  the  right  of  the  plaintiff  to  recover  is  established. 

We  say  remained  in  the  hands  of  Gantt  as  an  individual,  and 
as  Hammond's  depositary,  until  he  failed ;  for  it  can  be  conceived 
that  if  a  privity  existed,  at  the  time  of  the  sale,  between  Sea- 
brook  and  Hammond,  through  the  brokers,  Gantt  &  Mortimer, 
to  the  effect,  that  the  purchase  money  should  be  received  by 
them,  and  applied  to  the  extinguishment  of  liens  on  the  negroes 
purchased,  it  would  be  an  element  in  the  contract  of  purchase ; 
and,  if  Hammond  complied  with  his  contract,  thus  qualified,  he 
would  become  absolved  from  liability  to  Seabrook.  Portions  of 
the  testimony  might  be  referred  to,  calculated  to  raise  such  an 
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enquiry ;  law  could  be  cited  to  show  that  Gantt  &  Mortimer 
were  factors,  and  not  brokers,  (as  they  were  in  the  English 
sense)  and  being  general  agents  of  that  species,  might  make 
stipulations,  binding  on  the  principal,  though  contrary  to  his 
private  instructions,  and  stipulations  which  a  broker,  as  such 
merely,  might  not.  Yet  the  case  was  not,  on  the  circuit,  placed 
upon  such  questions,  and  it  would  not  be  satisfactory  to  make  it 
turn  upon  them  here. 

It  was  submitted  to  the  jury,  as  turning  upon  the  question, 
whether  Hammond  made  a  deposite  with  Gantt,  as  his  bailee, 
in  the  character  of  depositary,  or  made  a  payment  of  the  pur- 
chase money  to  Gantt  d&  Mortimer. 

The  common  definition  of  a  deposite  is  this, — "  A  naked  bail- 
ment of  goods,  to  be  kept  for  the  bailor,  without  recompense,  an  J 
to  be  returned  when  the  bailor  shall  require  it." 

Certainly  modern  times  have  added  to  the  original  idea, 
money,  as  the  fit  subject  of  deposite ;  or,  else,  has  made  the 
word,  goods,  embrace  it.  And  although  the  notion,  as  to  a 
naked  deposite  of  goods,  was,  that  the  thing  deposited  was  to 
be  returned  in  individuoj  and  it  is  said  in  Bell's  Commentaries, 
and  repeated  by  Justice  Story,  that  if  the  right  to  let  money,  or 
to  use  it,  followed  from  the  bailment,  it  would  cease  to  be  a  de- 
posite, and  fall  under  some  other  denomination,  yet  it  might  be 
thought  our  modern  notion  of  deposits  in  Banks  over-rides  such^ 
a  doctrine,  in  its  full  extent,  as  necessarily  a  characteristic  of  a 
deposite.  Banks  do  perpetually  use  the  money,  and  it  is  so  un- 
derstood by  both  parties  in  the  inception,  as  a  compensation  for 
their  services  as  depositaries,  and,  of  course,  they  are  not  held 
to  return  the  identical  money.  Yet  when  (as  in  this  case)  the 
stipulation  was,  that  Gantt  was  to  appropriate  the  sum  to  the 
extinguishment  of  liens  upon  Seabrook's  property ;  when  it  was 
known  to  purchaser,  seller  and  brokers,  or  factors,  that  the 
money  was  the  proceeds  of  Seabrook's  property ;  when  the  fact 
appears  (and  Gantt  does  say)  that  Seabrook  so  authorized  his 
agent  to  apply  it;  when  Seabrook  admits  (as  he  does  in  his 
letter  to  Hammond)  that  he  was  bound  to  extinguish  those 
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lienj  before  he  could  demand  the  money ;  when  it  is  considered 
that  this,  in  itself,  was  most  proper  as  to  the  rights  and  duties 
of  all  parties  who  participated  in  the  transaction — it  is  difficult 
to  conceive  how  Hammond  could  have  recovered  from  Gantt, 
or  Gantt  &  Mortimer,  the  money  as  a  deposite,  or  how  Gantt,  or 
Gantt  &  Mortimer,  could  have  withholden  it  from  Seabrook, 
when  that  duty  was  performed.  Now  that  duty  was  incumbent 
on  Seabrook ;  he  admitted  it ;  the  money  was  in  Gantt's  hands 
about  a  fortnight  after  the  purchase  of  the  negroes,  to  wit,  on 
the  24th  or  2dth  of  April,  as  may  reasonably  be  inferred;  and 
yet  as  late  as  the  18th  June,  (almost  two  months  after  the  money 
had  been  placed  in  Gantt's  hands)  Seabrook  informs  Hammond 
Ihat  he  did  not  know  in  whose  hands  his  funds  had  been  placed, 
"to  meet  payment  on  satisfaction  of  titles,"  although  three 
weeks  befoie  that  time,  he  (Seabrook)  with  his  attorney,  John 
L.  Wilson,  "  had  satisfied  titles  to  Messrs.  Gantt  &  Mortimer, 
and  obtained  an  acknowledgment  of  it."  What  does  this 
shew?  Why  this  much  certainly;  that  he  con.sidered  himself 
bound  to  "satisf/  titles  to  Gantt  &  Mortimer;"  (and  Gantt  says, 
by  Seabrook's  direction,  the  purchase  money  was  thus  to  be  ap- 
plied) ;  that  early  in  May  he  had  performed  that  duty ;  that  he 
had  heen  attended  on  that  occasion  by  an  attorney  ;  that  he  had 
not  ascertained  that  the  money  was  then  in  the  hands  of  the 
>very  member  of  the  firm  of  agents  with  whom  he  was  dealing, 
though  the  fact  was,  that  the  money  was  in  that  person's  hands 
completely  emancipated  from  all  possible  restriction,  if  the  fact 
be,  as  Seabrook  affirmed,  that  he  had  satisfied  titles  to  Gantt  & 
Mortimer,  and  procured  their  acknowledgment  of  the  same.  It 
is  scarcely  credible  that  Mortimer  did  not  know  that  Gantt 
had  the  money.  He  knew  the  first  check  had  been  withdrawn, 
and  he  had,  himself,  placed  that  in  the  Bank  of  Charleston  for 
collection.  He  admits  that  Gantt  had  exhibited  to  him  letters 
from  Hammond,  showing  that  he  had  placed  the  money  in 
Gantt's  hands,  but  he  chooses  to  add,  with  a  controlling  instruc- 
tion,— nor  does  he  fix  the  time  when  he  ascertained  this  fact. 
He  could,  at  any  rate,  have  stimulated  the  enquiries  of  Seabrook. 
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If,  then,  we  give  the  most  unfavorable  interpretation  to  Gantt's 
stipulation  with  Hammond,  to  wit,  that  it  was  a  special  deposite 
with  Gantt,  individually,  clogged  with  a  legal  restraint,  instead 
of  a  trust  in  Gantt's  undertaking  as  to  the  application  of  it, — it 
must,  nevertheless,  be  conceded,  that  from  a  period,  sometime  in 
May,  no  obstacle,  proceeding  from  Hammond  or  created  by  him, 
interposed  between  Seabrook  and  the  money.  If,  in  May,  in- 
stead of  the  18th  June,  Seabrook  had  addressed  Hammond,  be 
would  have  ascertained  (it  is  presumed)  that  the  money  was 
accessible  to  him.  If  his  agents  were  to  sell  for  cash,  with  no 
stipulation  in  favor  of  the  buyer  touching  the  extinguishment  of 
liens  by  the  specific  application  of  the  purchase  money  to  that 
purpose,  it  is  hard  to  account  for  the  lethargy  he  exhibited  in 
pursuing  the  money. 

This  course  of  observation,  which  it  is  not  intended  to  ex- 
pand, will  shew,  that  there  was  a  want  of  diligence,  on  the  part 
of  Seabrook,  first,  in  extinguishing  liens,  which  was  his  duty, 
(and  he  so  admits) — second,  in  obtaining  knowledge  of  the  fact, 
that  the  money  had  long  been  in  the  hands  of  a  member  of  that 
firm  with  whom  he  dealt  as  his  agents.  It  is  calculated  to 
afibrd  the  satisfaction  of  knowing,  that  if  we  are  led  to  visit  the 
loss  upon  the  principal,  it  is  not  without  the  support  of  that  sense 
of  right,  springing  from  a  conviction,  that  a  greater  diligence  on 
his  part,  in  supervising  those  whom  he  trusted  and  in  exacting 
from  them  the  real  truth,  as  well  as  a  livelier  performance  of  his 
own  clear  duty,  in  lifting  liens  on  his  property  sold,  would  have 
saved  him  from  the  disaster. 

Hammond  has  been  treated,  by  the  counsel  for  appellants,  as 
a  mere  depositor  of  money  with  Gantt,  having  an  entire  control 
over  it,  and  retaining  that  control  till  Gantt  &  Mortimer  failed. 
After  considering  the  evidence,  and  what  has  been  said  thus  far, 
can  it  be  seriously  believed,  that  the  power  of  Hammond  over 
the  money  which  existed  while  he  had  it  in  Bank,  accompanied 
it  when  he  transferred  the  same  to  Gantt?  He  surely  paid  it  to 
him  for  the  use  of  another,  who  was  entitled  to  the  use  of  it. 
And  though  he  had  Gantt's  pledge  to  appropriate  it  in  a  certain 
12 
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way,  it  is  quite  clear,  from  the  whole  case,  that  such  appropria- 
tion was  conformable  to  the  duty  and  directions  of  Seabrook 
also,  and  that  both  Gantt  and  Seabrook  had  such  an  interest  in 
the  execution  of  the  pledge  as  must  have  disabled  Hammond  to 
recall  the  money,  whatever  other  legal  right  Hammond  may 
have  asserted  against  Gantt  upon  default. 

The  true  interpretation  of  the  transaction  we  take  to  be  this : — 
Hammond  took  a  bill  of  sale  from  Seabrook,  through  his  agents, 
for  negroes,  and  a  receipt  from  them,  as  for  an  actual  payment 
of  money,  with  a  pledge  by  one  of  them  to  appropriate  it  to  the 
extinguishment  of  certain  hens,  known  to  exist  upon  the  proper- 
ty purchased.  For  some  reason,  the  cash  was  not,  in  fact,  paid, 
but  a  check,  at  short  time,  was  executed  payable  to  those  agents. 
In  the  mean  time  other  liens,  not  originally  known,  came  to 
Hammond's  knowledge.  He  hesitated  to  meet  his  check,  for 
two  or  three  days,  but  after  that  short  hesitation  did  pay  it  in 
cash  with  no  new  stipulation,  but  only  with  an  impressive  refer- 
ence to  that  already  existing.  The  last  check  remitted,  which 
produced  the  cash,  was  no  more  than  a  substitute  for  the  first 
On  the  19th  April,  Hammond  expressly  said  to  Gantt,  "  I  have 
forwarded  by  this  mail  a  draft  on  the  Bank  of  the  State  for  the 
amount  of  your  check,  and  enclose  them  also  a  check  for  you, 
in  lieu  of  the  one  I  gave  you.  Please  call  on  Mr.  Furman  and 
substitute  checks  and  get  your  money, ^^  Although  this  check 
was  withdrawn  for  some  three  days,  it  was  then  forwarded  and 
the  cash  received  by  Gantt, — with  this  admonition  from  Ham- 
mond ;  "  1  rely  on  your  understanding  the  matter  and  protecting 
me  from  loss."  If  the  first  check  was  a  transaction  with  Gantt 
&  Mortimer,  the  last,  which  produced  Ihe  money,  was  certainly 
intended  to  be  the  same  ;  it  was  in  lieu  of  the  first ;  it  was  sent 
to  the  man  whom  alone  Hammond  knew  from  the  beginning  as 
representing  Gantt  &  Mortimer  as  well  as  Seabrook,  and  was 
meant  to  place  money  in  the  hands  of  Gantt  &  Mortimer,  else 
Hammond  could  never  have  called  it  "your  money. ^^ 

It  appears  to  us  that  Hammond's  power  over  this  money  was 
gone  tlienceforth.    We  can  discover  nothing  in  the  subsequent 
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correspondence  beyond  suggestion  and  solicitude  expressed  to 
Gantt  as  to  removal  of  liens  or  other  arrangements  equivalent 
thereto,  and  re-affirmation  of  his  duty  to  keep  his  stipulation  in 
that  respect  by  such  use  of  the  money.  But  if  Gantt  bad  paid 
it  over  to  Seabrook  forthwith,  we  are  at  a  loss  to  perceive  that 
Hammond  could  have  asserted  any  legal  claim  to  it  whatever ; 
on  the  contrary,  we  suppose  he  would  have  been  confined  to 
any  damages  he  could  establish  as  flowing  to  him  by  breach  of 
Gantt's  promise. 

It  has  been  insisted  that  Hammond's  liability  ought  to  have 
been  affirmed  as  a  matter  of  law,  and  that  there  was  error  in 
referring  the  question  of  fact  to  the  jury,  to  wit,  whether  it  was  a 
deposite  only,  or  a  payment.  If  the  question  had  arisen  on  the 
bill  of  sale,  and  what  appears  thereon,  the  law  and  the  fact 
would  have  been  adverse  to  the  plaintiff,  without  doubt.  Upon 
the  introduction  of  the  correspondence  and  the  depositions  of 
Gantt  &,  Mortimer,  doubt  enough  has  been  raised  to  divide  this 
Court  upon  the  question  of  deposit  or  payment.  It  would  seem 
that  this  would  vindicate  the  propriety  of  taking  the  verdict  of 
a  jury,  and  should  render  it  of  no  little  avail  to  the  the  defend- 
ant, upon  consideration  of  the  motion  here  made. 

Very  much  more  discussion  might  be  indulged  upon  the  testi- 
mony, and  law  might  be  cited  to  elucidate  the  views  taken  by  a 
majority  of  this  Court.  They  must,  however,  be  content  to  add, 
that  they  deem  the  result,  on  the  circuit,  to  have  been  conforma- 
ble to  law  and  evidence ;  and,  therefore,  to  order  that  the  motion 
be  refused. 

Evans,  Wardlaw  and  Whitner,  JJ.  concurred. 

Frost,  J.  dissenting.  Henry  Seabrook,  by  Gantt  &  Mortimer, 
his  brokers,  made  a  sale  of  negroes  to  the  defendant.  The  only 
question  is,  has  the  defendant  paid  the  purchase  money  ? 

The  defendant  paid  the  money  to  Gantt.  Was  it  paid  to 
Gautt  on  such  conditions  and  stipulations  as  made  Grantt  the 
agent  or  depositary  of  the  defendant  ?  On  the  8th  April  the 
defendant  settled  with  Gantt  for  the  purchase.    He  gave  Gantt 
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a  check  on  the  Bank  of  Charleston,  payable  to  Gantt  <fc  Morti- 
mer on  the  21st  April.  No  funds  were  provided  for  the  payment 
of  this  check,  and  it  was  protested.  At  the  time  that  this  check 
was  given,  Gantt  wrote  on  the  bill  of  sale  (which  was  then  de- 
livered) a  receipt  for  the  purchase  money,  to  which  he  signed 
the  name  of  the  firm, — at  the  same  time  Gantt  signed  an  agree- 
ment written  by  the  defendant  on  the  bill  of  sale  to  this  effect, 
"  I  hereby  pledge  myself  to  appropriate  the  proceeds  of  the  sale 
of  the  above  negroes  to  the  payment  of  all  the  liens  on  them." 
Gantt's  agency  was  created  by  this  instrument,  and  his  duty 
defined.  It  has  not  been  disputed  that  it  created  a  valid  legal 
obligation,  and  made  Gantt  liable  to  Hammond  for  any  miscon- 
duct or  remissness  in  the  execution  of  his  agency.  The  duty 
assumed  by  Gantt  was  to  appropriate  the  purchase  money  which 
Hammond  was  to  pay  to  the  discharge  of  all  liens  on  the  ne- 
groes. For  this  purpose  it  was  necessary  that  Gantt  should 
retain  the  money  in  his  own  possession  and  personally  discharge 
the  liens.  The  purchase  money  was  then  paid  to  Gantt  on  a 
condition,  the  performance  of  which  must  have  been  defeated  if 
Gantt  paid  the  money  to  Seabrook.  If  Gantt  had  paid  the 
money  to  Seabrook,  and  he  had  not  discharged  the  liens,  and 
Hammond  had  been  compelled  to  discharge  them,  he  might 
have  recovered  against  Gantt  the  amount  so  paid.  The  pledge 
was  Gantt's  individual  promise  and  undertaking  to  Hammond. 
The  receipt  for  the  purchase  money  Gantt  signed  in  the  name 
of  the  firm.  The  effect  of  these  different  signatures  was  well 
known  to  Gantt  and  to  the  defendant.  The  receipt  gave  to 
Hammond  an  acknowledgment  of  the  payment  of  the  purchase 
money,  which  made  Mortimer  liable  to  Seabrook  for  the  amount, 
and  an  acquittance  of  Hammond  from  any  demand  of  the  price 
of  t"he  negroes  by  Seabrook ;  while,  by  the  pledge,  Gantt  obliga- 
ted himself  not  to  pay  the  money  to  the  firm,  nor  to  Seabrook ; 
but  to  retain  it  himself. 

I  have  thus  stated  the  legal  effect  of  Gantt's  pledge.  The 
correspondence  confirms  the  construction  which  has  been  given 
to  it,  by  showing  the  concurrence  of  both  Gantt  and  Hammond 
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in  that  construction.  On  the  19th  April  Hammond  writes  to 
Gautt,  inclosing  a  check  payable  to  Gantt  (not  to  Gantt  and  Mor- 
timer) on  the  Bank  of  the  State,  (not  on  the  Bank  of  Charles- 
ton,) where  Hammond  had  provided  funds  to  meet  the  check. — 
In  the  second  letter  of  this  date,  Hammond  reminds  Gantt  that 
he  has  Gantt's  "  obligation  to  appropriate  the  money  to  pay  the 
liens  on  the  negroes."  Gantt  in  reply  to  these  letters,  writes  on 
the  20th  April  to  Hammond,  and  informs  Hammond  that  he 
had  promised  to  pay  Brown,  the  sheriff,  the  amount  of  the  pur- 
chase money,  "  being  sufficient  for  all  the  judgments  against  Mr. 
Seabrook,  at  whose  direction  I  was  thus  to  apply  the  proceeds." 
"  I  confess  some  surprise,  after  my  promise  to  you  that  I  would 
see  to  this  matter,  at  the  receipt  of  your  second  letter,'" — with- 
drawing the  check.  In  Hammond's  two  letters  to  Gantt,  of  the 
23d  April,  he  says :  "  I  rely  on  your  understanding  the  matter, 
and  protecting  me  from  loss" — "  I  write  to  suggest  to  you  the 
propriety  of  paying  off  the  oldest  judgments  and  taking  assign- 
ments of  them,  either  for  yourself  or  me."  "  I  would  release 
you  of  responsibility  for  an  assignment,  made  to  me,  to  the 
amomit  of  the  purchase  money  of  these  negroes."  "  I  make  the 
suggestion.  You  know  your  own  business."  On  the  lOth  June 
Gantt  writes  to  Hammond,  '^  All  but  one  difficulty  has  been  got 
over,  with  regard  to  Seabrook's  negroes.  That  I  wish  you  to 
delermiue."  This  was  a  judgment  of  $5000  in  favor  of  Gibbs. 
In  reply  to  this  letter,  Hammond  writes  to  Gantt,  (June  16), 
"  It  is  impossible  for  me  to  determine  the  validity  of  Gibbs's  judg- 
ment." "  I  trust  you  will  not  pay  over  the  money  till  you  know 
all  about  it."  "  I  have  only  to  say  again,  I  trust  you  will  not 
part  with  the  money,  in  any  way,  but  such  as  to  render  me 
secure.  You  hold  the  stakes,  and  must  see  justice  done."  On 
the  14th  of  October,  Gantt  writes  to  Hammond,  "  I  could  not 
make  you  an  excuse  that  would  satisfy  myself."  "  Again,  I  say  to 
you,  I  can  make  you  no  excuse."  "  As  to  agency,  I  agree  with 
you  fully,  that  I,  in  no  sense,  was  your  agent,  except  so  far  as 
my  obligation  to  you  went  to  see  that  the  property  was  clear  be- 
fore it  was  paid  for,  and  which  I  regret  now  that  you  required.'* 
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In  this  extract  we  have  the  agreement  of  Hammond  and  Gantt 
on  the  construction  of  his  pledge,  that  it  imposed  on  Gantt  the 
obligation  to  see  that  the  property  was  clear  before  it  was  paid 
for.  In  Hammond's  letter  to  Seabrook,  (June  29,  1843,)  after 
adverting  to  some  proposed  arrangement  respecting  the  liens,  he 
says :  "  relying  on  Gantt's  assurances  and  obligation  in  writing, 
I  did  not  enquire  into  the  particulars  ;"  referring  to  Gantt's  letter 
about  Gibb's  judgment,  Hammond  further  says :  "  knowing  no- 
thing of  the  facts,  except  from  his  statement,  and  that  not  be- 
ing satisfactory,  I  declined  deciding  anything  about  it;  and 
replied  by  requesting  him  not  to  run  any  risk  in  the  matter  for 
me ;  and  saying  that  I  would  not  authorize  him  to  pay  the 
money,  until  he  was  perfectly  satisfied."  Here  we  have  the  ex- 
plicit declaration  of  Hammond,  that  the  money  was  paid  to 
Gantt,  to  be  retained  for  his,  Hammond's,  security  until  the  liens 
on  the  negroes  were  discharged ;  and  his  clear  admission  that 
on  Gantt's  consulting  him  respecting  one  of  the  liens,  he,  not 
being  satisfied,  refused  to  authorize  Gantt  to  pay  the  money  to 
Seabrook  until  Gantt  was  satisfied  that  he  was  perfectly  safe. 

A  reference  to  Gantt's  testimony  will  show  how  strictly  he 
complied  with  the  obligations  of  his  agency  for  Hammond.  In 
answer  to  the  9th  interrogatory,  he  says:  "I  received  the 
money,"  "and  put  it  to  my  credit;  having  promised  Hammond 
not  to  pay  it  (that  is  to  Seabrook)  'till  the  judgments  against 
Seabrook  were  satisfied."  To  the  10th,  "  I  did  not  pay  it  to  Mr. 
Seabrook,  for  the  reasons  above  given,  at  the  time  that  he  de- 
manded payment.  It  was  applied  to  my  individual  use,  most 
improperly."  To  the  15th,  "Mr.  Seabrook  and  Mr.  Wilson 
called  at  the  oflSce  of  Gantt  &  Mortimer  for  the  money  after  I 
received  it."  "  I  told  them  the  money  would  be  paid  when  the 
judgments  were  satisfied.  I  think  Mr.  Wilson  asked  me  if  I 
was  thon  the  agent  of  Mr.  Hammond — I  told  him  I  was  so  far 
his  agent  that  I  had  promised  to  see  that  the  judgments  were 
satisfied  before  I  parted  with  the  money."  To  the  8th  cross 
interrogatory,  "Mr.  Seabrook  and  Gov.  Wilson  called  together, 
and  1  said  to  them,  I  had  promised  Gov.  Hanmiond  to  hold  the 
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money  till  the  judgments  were  satisfied.  I  felt  bound  to  do  so, 
in  accordance  with  my  promise  to  him." 

The  pledge  and  the  correspondence  present  written  evidence 
of  the  appointment  of  Gantt  to  be  the  agent  of  Hammond  in  the 
settlement  for  the  purchase  of  the  negroes,  and  the  duties  which 
Grantt  assumed  by  that  agency.  The  terms  of  the  pledge  are 
not  in  the  least  varied  by  the  correspondence.  Both  Gantt  and 
Hammond  refer  to  that  pledge  as  the  instrument  of  contract  be- 
tween them.  They  both  agree  that  it  imposed  on  Gantt  Ihe 
duty  of  holding  the  money,  for  the  security  of  Hammond,  until 
the  liens  on  the  negroes  were  discharged  ;  and  that  Gantt  was 
bound,  by  his  undertaking,  not  to  pay  the  purchase  money  to 
Seabrook  until  that  was  done.  All  the  acts  and  declarations  of 
Gantt  and  of  Hammond  are  in  complete  accordance  with  the 
obligation  which  the  pledge  imposed.  The  whole  contract  is, 
then,  in  writing.  The  eflfect  and  obligation  of  the  contract  is  a 
question  of  law  for  the  court,  and  not  of  fact  for  the  jury. 

Hammond  has  got  Seabrook's  negroes  under  a  contract  of  pur- 
chase. If  he  has  not  paid  Seabrook  for  them,  he  is  liable,  in 
this  action,  at  the  suit  of  the  executrix  of  Seabrook.  If  the 
deposit  of  the  money  in  Gantt's  hands,  to  be  held  by  him  unti  1 
the  liens  on  the  negroes  were  discharged,  is  not  a  payment  to 
Seabrook,  then  Seabrook  was  not  paid.  A  tender,  on  condition, 
is  not  a  legal  tender.  The  person  making  the  tender  must  sur- 
render all  control  over  the  subject.  He  retains  a  control  when 
he  requires  the  performance  of  a  condition.  A  sale  of  goods  is 
not  complete  without  delivery — nor  is  a  payment  of  money.  If 
the  goods  be  not  delivered,  although  all  the  terms  of  the  contract 
are  settled,  no  title  passes  to  the  purchaser.  They  are  at  the 
risk  of  the  vendor,  whether  they  perish  or  be  destroyed,  or  be 
lost  by  the  insolvency  of  the  bailee,  in  whose  custody  they  are. 
The  same  principle  applies  to  the  payment  of  money.  The  ne- 
cessity of  delivery  is  not  an  artificial,  technical  rule  of  law,  but 
one  derived  from  and  adapted  to  the  ordinary  transactions  of 
life.  It  refers  for  its  authority  to  the  reason  and  common  sense 
of  mankind.    But  one  case  may  be  cited.    Bentall  vs.  Burn,  (3 
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B.  &  C.  423.)  It  was  a  sale  of  nine  hogsheads  of  Wine  in  the 
London  docks,  with  an  order  from  the  seller  to  the  purchaser  for 
delivery.  It  was  held  that  the  delivery  and  transfer  of  the  title 
were  not  complete  until  the  dock  company  accepted  the  order, 
and  thereby  assented  to  hold  the  same  as  the  agents  of  the  buy- 
er. The  dock  company  held  the  Wine  originally  as  the  agents 
of  the  vendors ;  and  as  long  as  they  continued  so  to  hold  it,  the 
property  was  unchanged.  The  money  was  in  Gantt's  hands  as 
the  agent  of  Hammond.  Hammond  gave  Seabrook  no  order  for 
the  payment,  and  of  cour3e  Gantt  accepted  no  order.  Ham- 
mond did  not  even  inform  Seabrook  that  Gantt  had  the  money. 
In  Sug.  on  Vendors,  33,  the  law  is  thus  stated.  A  deposit  is  a 
payment,  in  part,  of  the  purchase  money ;  and  not  a  mere 
pledge.  If  laid  out  in  the  funds,  without  the  consent  of  the 
depositor,  he  is  not  liable  for  any  depreciation.  The  deposit 
remains  at  the  risk  of  the  party  making  the  deposit.  He  can- 
not, by  depositing  his  money  with  his  Banker,  throw  the  risk  of 
their  credit  on  the  other  parties. 

But  it  has  been  argued  that  Gantt  was  directed  by  Seabrook 
to  discharge  the  liens  on  the  negroes,  and  so  being  the  common 
agent  of  both  Hammond  and  Seabrook  to  pay  off  the  liens,  the 
payment  to  Gantt,  by  Hammond,  for  that  purpose,  was  a  pay- 
ment to  Seabrook.  Seabrook  may  have  directed  Gantt  to  pay 
off  the  liens  on  the  negroes,  with  the  purchase  money,  as  Gantt 
states,  in  his  letters  to  Hammond;  but  the  whole  evidence 
shews  that  Gantt  disclaimed  the  agency.  He  kept  the  money, 
six  weeks,  without  informing  Seabrook  of  the  payment ;  and 
denied  to  Seabrook  that  he  had  received  the  money.  Before 
this  time,  Seabrook  had,  by  his  attorney,  Wilson,  cleared  up  the 
title,  to  the  satisfaction  of  Gantt  &  Mortimer.  When  Seabrook 
demanded  payment,  Gantt  refused,  on  the  ground  that  he  was 
the  agent  of  Hammond  to  see  that  the  title  was  cleared  of  liens ; 
and  that  he  was  bound  to  Hammond  to  hold  the  money  until 
that  was  done.  Gantt  never  consulted  Seabrook  about  the  liens ; 
while  he  asked  for  and  acted  by  the  direction  of  Hammond. 
Hammond  assumed  to  pay  off  the  liens,  for  his  own  security; 
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and  made  Gantt  his  agent  for  that  purpose.  It  was  Hammond's 
money  which  was  paid  to  Gantt ;  Gantt  was  Hammond's  agent ; 
Gantt  was  to  pay  off  the  liens,  as  Hammond's  agent,  and  for 
Hammond's  security,  imder  a  personal  liability  to  Hammond  to 
save  him  harmless.  It  is  vain,  against  such  evidence,  to  con- 
tend that  Gantt  accepted  any  agency  from  Seabrook  for  the  dis- 
charge of  the  liens. 

But  even  if  Gantt  were  Seabrook's  agent,  for  that  purpose  ; 
the  question  still  remains;  did  Hammond ^pay  the  money  to 
Gantt,  as  the  agent  of  Seabrook,  to  be  applied  by  Gantt,  in  the 
discharge  of  such  agency  for  Seabrook,  to  the  payment  of  the 
liens  ?  Was  there  any  delivery  of  the  money,  by  Hammond  to 
Gantt,  on  account  of  Seabrook  ?  The  agency  of  Gantt  and  the 
conditions  on  which  he  received  the  money  from  Hammond,  are 
shewn  by  the  terms  of  the  pledge  and  correspondence.  These 
are  wholly  unconditional.  What  constitutes  a  delivary  or  pay- 
ment is  a  question  of  law.  When  the  terms  and  conditions  on 
which  money  is  received  by  one  person,  are  reduced  to  writing, 
and  it  becomes  a  question,  whether  the  money,  so  received,  is  a 
payment  to  another  person ;  since  the  decision  of  that  question 
depends  on  the  construction  of  the  written  instruments,  it  must 
be  made  by  the  Judge  and  not  by  the  jury. 

It  cannot  be  maintained,  on  the  pledge  and  correspondence, 
that  Gantt  received  the  money  from  Hammond,  as  the  agent  of 
Seabrook,  or  on  his  account. 

The  case,  on  the  question  of  pa]rment,  may  thus  be  succinctly 
stated. 

Hammond  avers  payment.  Seabrook  never  received  it.  It 
was  paid  to  Gantt.  Gantt  &  Mortimer  were  the  agents  of  Sea- 
brook. Gantt  received  the  money  on  a  pledge,  which  was,  in 
effect,  a  pledge  not  to  pay  the  money  to  Seabrook.  Seabrook 
and  his  attorney  demanded  of  Gantt  the  money ;  Gantt  refused, 
on  the  ground,  that  he  was  bound  to  Hammond,  not  to  pay  it  to 
Seabrook.  Hammond  informed  Seabrook,  by  letter,  that  Gantt 
was  liable  to  him,  on  a  written  obligation,  not  to  pay  over  the 
money,  unless^  in  the  payment,  Hammond  was  saved  harmless ; 
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and  that  Hammond  had  refused  to  authorize  €lantt  to  pay 
the  money  to  him.  Hammond,  by  repeated  threats  of  enforcing 
Gantt's  liability  to  him,  under  the  pledge,  detained  the  money  in 
Gantt's  hands,  until  it  was  applied  to  Gantt's  own  use  ;  "  most 
improperly."  While  the  money  was  detained  by  Gantt,  he 
became  insolvent.  This  statement  of  the  evidence  shews,  be- 
yond question,  that  Gantt  was  not  the  agent  of  Seabrook  to 
receive  payment  for  him ;  and  that  the  payment,  made  by 
Hammond,  was  not  received  by  Gantt  on  account  of  Seabrook. 
Gantt  and  Hammond  both  deny  that  Gantt  so  received  it.  Yet 
the  jury  have  found  that  Hammond  paid  the  purchase  money 
to  Seabrook.  I  have  the  clearest  conviction  that  the  verdict  is 
against  both  law  and  evidence,  and  should  be  set  aside. 

O'Neall,  J.  concurred. 

Motion  refused. 


James  H.  Pearce  vs.  M.  A,  McCienaghan. 

Wherein  a  private  way  differs  from  a  neighborhood  road,  stated. 

The  presiding  Judge  may  direct  the  jury  to  correct  an  informal  or  erroneous  verdict 
so  as  to  make  it  conform  to  the  law  and  consistent  with  their  intention. 

In  case  for  obstructing  a  private  way  the  declaration  stated  the  termini,  and  that  it 
passed  over  defendant's  land : — Hdd,  that  a  general  verdict  for  the  plaintiff  was 
sufiiciendy  certain. 

If  the  owner  of  the  servient  tenement,  over  which  a  right  of  way  exists,  acquires  the 
fee  simple  title  to  the  dominant  tenement,  the  right  of  way  is  extinguished ;  but  if 
he  acquires  a  less  estate,  as  an  estate  for  life  only,  it  is  not  extinguished. 

A  deed  of  land  to  a  trustee,  for  the  use  of  a  married  woman  for  life  and  ofler  her 
death  to  her  children,  conveys  to  the  trustee  only  an  estate  for  tlie  life  of  the  wife. 

The  owner  of  the  servient  tenement  purchased  the  dominant  tenement  as  trustee  for 
the  use  of  the  wife  of  the  owner  of  the  dominant  tenement,  for  life  with  remainder 
to  her  children : — Held-,  that  such  purchase  was  no  extinguishment  of  the  right  of 
way,  nor  even  suspension  of  it  during  the  life  of  the  wife. 

Case  for  obstructing  a  private  way :  plaintiff  was  not  the  owner  of  the  land,  to  which 

the  right  of  way  was  appurtenant,  but  only  had  possession  in  right  of  his  wife, 

who  was  cestui  que  trust  for  life :  the  first  count  in  his  declaration  alleged  that  he 

"  was  seized  and  possessed"  of  the  land  "  with  the  appurtenances  and  easements 

hereunto  belonging,"  &c.  "and  by  reason  thereof**  was  entitled  to  the  wayj  and 
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the  second  coant  alleged  that  he  "  has  been  and  still  is  possessed*'  of  the  land  with 
the  appurtenances  and  easements,  &c'.  and  "  had  and  still  ought  to  have  a  certain 
way/'  &c. :  yerdict  for  plaintiff:  on  appeal  it  was  contended  that  plaintiff  could  not 
retain  his  verdict  under  the  first  count,  because  there  was  no  proof  of  seLziUf  nor 
nnder  the  second  count,  because  there  was  no  allegation  that  the  right  existed  by 
reason  of  the  possession :  Hdd,  that  the  declaration  was  sufficient  after  verdict  for 
plaintiff. 

Before  Evans,  J.  at  Marion^  Spring  Term,  1851. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
"  This  was  an  action  on  the  case,  for  obstructing  a  private  way 
leading  through  the  defendant's  land  from  the  plaintiff's  planta- 
tion into  the  public  road  from  Darlington  to  Marion  Court 
House.  That,  as  far  back  as  any  witness  could  remember, 
there  has  existed  a  road  from  the  public  road  passing  by  the 
plaintiff's  plantation,  and  going  down  to  the  river  at  the  mouth 
of  Black  creek,  used  by  the  plaintiff  and  those  under  whom  he 
claimed,  and  by  persons  residing  in  the  river  swamp,  in  what 
the  witness  called  the  Duck  Ponds,  was  clearly  established  by 
the  witnesses.  The  plaintiff  has  resided  at  his  place  since 
1831,  and  before  him  it  was  owned  by  the  Hindses,  by  all  of 
whom  a  road  was  used  over  the  land  now  owned  by  the  defend- 
ant, until  recently,  when  it  was  closed  up  by  a  fence,  and  a  road 
left  open  for  those  who  lived  beyond,  through  the  defendant's 
fields,  with  gates  on  each  end.  The  plaintiff  claiming  to  have  a 
legal  right  of  way,  refused  to  accept  the  substitute  and  brought 
this  action.  The  dispute  was  about  the  identity  of  the  way 
claimed,  and  the  adverse  character  of  its  use.'  The  land  over 
which  the  disputed  road  passed,  was,  formerly,  the  property  of 
one  Samuel  Brown,  who  lived  on  the  river  and  used  the  road  to 
pass  out  of  the  swamp.  He  died  many  years  ago.  From  him 
it  descended  to  his  son,  Jerry  Brown,  who  settled  on  the  land, 
and  cleared  a  field  about  1825.  He  built  a  house  and  resided 
on  the  land.  Before  this  it  was  woodland.  In  1834,  Brown 
sold  to  John  McClenaghan,  who  enlarged  the  clearing  and 
extended  the  fences  as  hereinafter  stated.  From  him  it  descend- 
ed to  the  present  defendant,  his  widow.    The  road  was  several 
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times  changed  by  the  owners  of  the  land,  and  I  find  great  diffi- 
culty in  presenting  an  intelligible  *i"eport  of  the  case,  for  the  want 
of  a  plat  representing  the  road  as  described  by  the  witnesses. 
Some  of  the  witnesses  knew  the  road  as  far  back  as  1801.  It 
was  then  an  old  and  well  beaten  road,  and  no  change  was  made 
in  it  until  Jerry  Brown  settled  on  the  land  about  1825,  but 
during  all  that  time  it  passed  through  woodland,  and  there  was 
no  proof  that  any  work  was  done  on  it,  except  occasionally  a 
log  was  removed  which  had  fallen  across  it.  At  the  time  Brown 
settled  on  the  land,  it  ran  nearer  to  where  he  built  his  house 
than  it  now  does.  At  this  point  he  turned  the  road,  to  the  west 
on  the  swamp  side.  The  witnesses  differed  about  the  site  of 
the  road  at  the  time.  Some  thought  the  road  was  on  the  east 
side  of  Brown's  house,  and  entered  the  public  road  near  where 
a  gin  house  now  is,  and  some  distance  to  the  east  of  where  the 
disputed  road  intersected  it.  Others  said  it  passed  on  the  west, 
and  that  Brown  only  threw  it  out  a  short  distance  further  on  the 
west,  towards  the  swamp ;  whilst  another  witness  said  there 
were  two  roads,  one  on  the  east  and  the  other  on  the  west. 
Those  going  up  towards  Darlington  used  the  west,  and  those 
going  towards  Georgetown  or  the  river,  used  the  east  road.  The 
latter,  Brown  shut  up  entirely.  The  former,  he  changed  a  little. 
I  thought  it  likely  this  last  statement  was  correct.  But  all 
agreed  that,  at  all  times,  there  was  a  passage  around  Brown's 
field,  which  was  travelled  by  those  owning  Pearce's  land,  and 
others  living  on  the  Duck  Ponds.  There  was  also  some  differ- 
ence in  the  recollection  of  witnesses  as  to  whether  Brown,  when 
he  shut  up  the  old  road,  did  not  make  a  new  road  around  his 
fence.  Some  said  he  did,  and  others  that  he  did  not.  Accord- 
ing to  some  of  the  witnesses.  Brown  made  other  changes  in  the 
road  about  1832,  further  up  towards  Pearce's.  But  after  Mc- 
Clenaghan purchased  the  land,  it  was  put  back  on  the  old  site 
at  this  point,  and  a  lane  made  by  a  fence  on  each  side.  Mc- 
Clenaghan was  a  merchant,  and  had  an  interest  in  keeping 
open  this  road  for  the  use  of  his  customers  from  the  Duck 
Ponds  and  the  adjoining  neighborhoods.    This  lane  continued 
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until  it  was  shut  up  by  the  defendant  in  1848.  It  was  proved 
that  McClenaghan's  overseer  had  worked  on  the  road  with  Mc- 
Clenaghan's  hands  and  by  his  direction.  And,  on  one  occasion, 
when  Pearce  complained  to  him  that  the  road  was  out  of  repair, 
he  told  Pearce  to  tell  the  overseer  to  make  it  passable.  It  was 
also  proved,  that  Pearce  had,  on  several  occasions,  worked  on  the 
road,  by  cutting  down  bushes  and  stumps  and  filling  up  washy 
and  boggy  places,  whilst  the  land  belonged  to  McClenaghan. 

"  In  1842,  Pearce's  land  was  sold  under  a  ji.  Ja.  to  satisfy  a 
debt  due  to  McClenaghan.  At  this  sale,  McClenaghan  was  the 
purchaser,  and  the  sheriff  conveyed  the  land  to  him,  in  trust  for 
the  sole  and  separate  use  of  Mrs.  Ann  Pearce,  wife  of  the  plain- 
tiff, during  her  natural  life,  and  after  her  death  to  her  children. 
Siuce  the  death  of  McClenaghan,  Dr.  Johnson  has  been  ap- 
pointed trustee,  in  the  room  of  McClenaghan,  and  has  given 
bond  to  perform  the  trust.  He  has  settled  with  Mrs.  McClena- 
ghan, as  the  administratrix  of  her  husband,  in  which  settlement 
was  included  the  price  McClenaghan  paid  for  the  land.  He 
accounts,  annually,  with  the  commissioner  for  the  proceeds  of 
the  crops,  but  Pearce  is  in  possession,  and  has  the  entire  man- 
agement. 

"  The  foregoing  presents  such  a  view  of  the  points  raised  in 
the  case,  as  will  enable  the  Court  to  comprehend  the  questions 
made  in  the  notice  of  appeal.  On  the  first  ground,  I  charged 
the  jury  that  a  private  way  was  such  as  belonged  to  and  was 
for  the  use  of  individuals,  one  or  more ;  but  a  public  road  was 
such  as  the  public  in  general  used.  It  was  not  essential  to 
prove  they  were  laid  out  by  any  order  of  those  in  authority,  or 
be  worked  on  by  the  commissioners  of  roads,  but  I  thought  it 
essential  that  a  public  road  should  have  a  public  character—  be 
kept  in  repair  by  contributions  of  the  labor  of  those  who  used 
it,  and,  in  general,  have  their  termini  at  a  public  road  or  some 
public  place,  as  a  town,  village  or  public  landing,  so  as  to  open 
it  to  the  use  of  the  traveller  as  well  as  the  neighbors.  Such 
was  the  road  in  Sartor's  case,  and  other  cases  where  a  public 
load  had  been  established  by  prescription. 
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"11.  That,  in  general  when  the  owner  of  the  land  over 
which  a  private  way  passed,  became  also  the  owner  of  the  tene- 
ment to  which  it  was  appurtenant,  this  was  in  law  an  extin- 
guishment or  merger  of  the  right.  But  I  did  not  think  the 
principle  applied  where  he  was  seized  for  the  use  of  another. 

"  III.  That  Pearce  being  in  possession,  could  maintain  the 
action  without  proof  of  further  title  to  the  land. 

*■  IV.  Of  the  allegations  in  the  declaration,  I  have  no  recol- 
lection, and  do  not  remember  they  were  brought  to  my  notice. 
It  was  clear  Pearce  had  not  been  20  years  in  possession.  His 
possession  commenced  in  1831.  But  he  claimed  through  the 
Hinds  family,  who  had  been  in  possession  for  at  least  20  years 
before.  No  title  deeds  were  produced,  but  parol  evidence  was 
given  of  the  succession  of  tenants,  claiming  through  each  other. 

"  V.  The  jury  returned  into  Court  with  a  verdict  for  plaintiff 
merely.    They  were  asked  if  they  intended  to  give  damages, 
and  were  told  they  should  find  some  damages.    They  werf 
allowed  to  go  back  and  amend  their  verdict,  by  finding  a  small 
sum  for  the  plaintiff. 

"  VI.  On  this  ground  I  have  nothing  to  say,  as  I  do  not  know 
what  description  of  the  way  is  contained  in  the  declaration. 

"  VII.  The  jury  were  charged  that  if  the  plaintiff  established 
a  right  of  way  as  claimed,  it  was  no  objection  that  others  used 
it,  unless  such  use  gave  it  a  public  character  and  established  it 
as  a  public  road. 

"  VIII  &  IX.  As  to  the  law  in  relation  to  a  prescriptive  right 
of  way,  the  jury  were  charged,  that  whether  there  over  existed 
a  grant  of  the  way  was  not  a  question  of  belief,  but  an  infer- 
ence from  the  facts  proved.  That  to  establish  such  a  right, 
there  must  be  an  adverse  use  for  20  years  at  least. 

"  That  adverse  use  in  law  does  not  include  the  idea  of  hostile 
attitude  to  the  owner  oi  the  land,  but  means  such  use  as  one 
makes  of  that  to  which  he  has  a  legal  right. 

"  The  mere  use  of  a  road  through  woodland,  is  no  trespass  on 
the  right  of  the  owner  of  the  soil.  There  is  nothing  in  such 
use  from  which  any  inference  of  a  claim  of  right  can  be  drawn. 
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Where,  therefore,  the  road  passed  through  woodland,  our  deci- 
ded cases  require  something  more  than  mere  use.  There  must 
be  some  act  of  ownership  proved,  such  as  the  opening  the  road, 
or  the  working  on  it — keeping  it  in  repair — such  acts  as  are 
usually  done  by  one  claiming  a  right  to  do  them.  Or  there  must 
be  some  act  of  the  owner  of  the  land,  amounting  to  an  admis- 
sion of  the  right,  as  if,  when  he  cleared  the  land,  he  made  a 
lane,  or  if  he  obstructed  the  way,  he  made  another  as  a  substi- 
tute for  it. 

"  That  a  shifting  way,  which  the  owner  changed  and  ob- 
structed at  his  will  and  pleasure,  without  any  recognition  of 
the  right,  was  but  a  permissive  use,  and  could  never  ripen  into 
a  right. 

"  That  the  use  must  be  of  the  same  way  for  twenty  years, 
but  after  that  time  slight  changes  would  not  affect  the  right. 

"I  submitted  the  facts  as  proved,  to  the  jury  to  decide  whether, 
according  to  these  legal  principles,  the  plaintiff  had  established 
his  right  to  the  way  claimed. 

"  L  Did  the  evidence  establish  the  way  anterior  to  1824  ?  The 
road  was  through  woodland.  There  was  no  proof  of  any  exer- 
cise of  dominion,  other  than  use  by  those  under  whom  the 
plaintiff  claimed.  But  if  Brown,  when  he  obstructed  it,  made 
another  road  in  lieu  of  it,  which  was  used  as  a  substitute  for  the 
old  one,  that  might  admit  of  the  inference  that  he  recognized 
the  legal  right  to  the  way,  but  if  he  closed  up  the  road  and 
made  no  substitute,  then  no  inference  of  admitted  right  could 
arise. 

11.  Had  any  right  of  way  been  established  since  1824?  The 
evidence  was,  that  Brown  had  made  some,  but  not  very  material 
alterations  between  that  time  and  1832  j  that  McClenaghan,  after 
one  change,  had  put  the  road  back.  He  made  a  lane,  and  occa- 
sionally worked  the  road — ^and  that  Pearce  had  several  times 
worked  and  kept  it  in  repair.    The  jury  found  for  the  plaintiff." 

The  defendant  appealed,  and  now  moved  for  a  new  trial,  on 
the  following  grounds,  to  wit : 
1.  Because  his  Honor  charged  the  jury  that  unless  there  was 
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evidence  that  the  way  spoken  of  in  the  testimony,  had  been  laid 
out  by  public  authority,  or  worked  on  by  the  people  of  the  neigh- 
borhood generally,  it  could  not  be  regarded  as  a  "private  path" 
or  neighborhood  road. 

2.  Because,  if  there  ever  was  a  right  of  way  over  defendant's 
land  appurtenant  to  the  tenement  occupied  by  the  plaintiff,  as 
claimed  in  this  action,  the  same  was  extinguished  by  unity  of 
seisin,  when  John  McClenaghan,  under  whom  defendant  holds, 
acquired  the  legal  title  to  the  said  tenement  in  1842,  by  pur- 
chase at  sale  under  execution,  and  a  deed  to  himself  from  A. 
Carmichael,  sheriff;  and  his  Honor  charged  the  jury  to  the 
contrary  hereof. 

3.  Because  the  plaintiff  having  in  his  first  count  alleged  seisin 
in  himself,  of  the  tenement  occupied  by  him,  and  claimed  the 
way  as  appurtenant  to  said  tenement,  and  "by  reason  of  such 
seisin,"  and  it  having  been  clearly  proved  that  he  is  not  seised, 
but  that  the  seisin  is  in  another,  the  title  set  out  by  the  plaintiff 
was  disproved  and  he  was  not  entitled  to  recover  on  this  count, 
and  his  Honor  charged  the  jury  to  the  contrary  hereof. 

4.  Because  the  plaintiff,  in  his  second  count,  not  having  alleged 
his  right  of  way  as  appurtenant  to  his  tenement^  nor  "  by  reason 
of  his  possession  of  the  same,"  and  not  having  proved  twenty 
years  continuous  and  adverse  use  by  himself  personally,  could 
not  recover  on  this  count,  and  his  Honor  should  have  so  charged 
the  jury. 

5.  Because  after  the  jury,  having  been  instructed  in  the 
charge  of  his  Honor  on  the  subject  of  damages,  had  brought 
into  Court  a  verdict  for  the  plaintiff  generally,  and  the  same  had 
been  published,  they  were  permitted  to  return  to  their  room  and 
change  their  verdict  by  adding  damages. 

6.  Because  the  description  in  the  pleadings  of  the  way  claim- 
ed, being  uncertain  and  indefinite,  the  verdict  of  the  jury,  which 
is  general,  does  not  sufficiently  ascertain  the  rights  of  the 
parties. 

7.  Because  the  way  claimed  by  the  plaintiff  appeared  from 
the  evidence  to  have  been  used  by  all  the  inhabitants  of  a 
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region  of  country  called  the  "  Duck  Ponds,"  equally  with  him- 
self^ and  to  have  been  open  to  every  person  who  chose  to  pass, 
and  if  established  at  all,  as  a  right,  could  only  have  been  a 
''private  path"  or  neighborhood  road,  for  the  obstruction  of 
which  a  civil  action  will  not  lie,  and  the. jury  should  have  been 
so  charged. 

8.  Because  the  way  claimed  by  the  plaintiff  ran  through  un- 
enclosed woodlands,  until  a  period  within  a  few  years  before  the 
obstruction  complained  of,  and  there  were  no  acts  of  plaintiff  or 
defendant,  or  of  those  under  whom  they  respectively  hold, 
proven,  which  were  sufficient  to  give  an  adverse  character  to 
the  use  of  the  way. 

9.  Because  the  evidence  did  not  establish  any  certain  definite 
way,  but  a  road  changed  and  turned  at  the  mere  pleasure  of  the 
owners  of  the  land  over  which  it  ran,  at  one  time  in  one  place, 
at  another  time  in  another  place,  as  the  clearings  or  fields  were 
changed,  and,  therefore,  no  right  could  be  presumed  from  use. 

Inglisj  Dargan,  for  the  motion,  cited  2  McC.  446 ;  Chev.  1 ; 

I  Sp.  17;  3  Rich.  85;  2  Rich.  136;  1  Bail.  56,  341;  1  Rich. 
60;  2  Pick.  51 ;  7  Mete.  33;  3  Brev.  85;  1  McM.  44;  2  Bl. 
Com.  35,  note  28 ;  3  Kent,  449 ;  4  McC.  96 ;  2  Billiard,  15,  31, 
75 ;  Cruise  Dig.  Title  23,  §  88,  Title  24,  §  24,  30,  Tide  28,  ch.  3, 
§  4,  5 ;  Bacon  Abr.  Extinguishment,  A ;  2  Hill,  642 ;  2  Chit  PL 
808,  note  z  ;  8  T.  R.  50 ;  2  Saund.  on  PI.  &  Ev.  949 ;  2  Saund. 
R.  113,  note  1;  Saund.  on  PI.  &  Ev.  113,920;  2  Stark.  Ev. 
378,  380 ;  17  Pick.  162,  164 ;  3  McC.  31 ;  Dud.  92. 

Mclver,  Harllee,  contra,  cited  2  Hill,  644;  Gale  <fc  W.  on 
Easem.  253,  303;  Carth.  241;  Ang.  on  Water  Cour.  58,  68; 

II  Conn.  R.  311 ;  1  Chit.  PI.  372,  142,  373  note ;  1  Wm.  Bl. 
840;  1  Salk.  363 ;  Cro.  Eliz.  336 ;  1  Bay,  490 ;  2  Mill,  371 ;  2 
East,  497 ;  23  Eng.  C.  L.  R.  59  ;  Chev.  238 ;  6  Eng.  C.  L.  R. 
308 ;  3  East,  294 ;  2  Hill,  387 ;  Com.  Dig.  Suspension,  A.  &  B ; 
Saund.  on  PL  <k  Ev.  918,  668 ;  1  Saund.  R.  346 ;  Bui.  N.  P. 
76 ;  Com.  Dig.  Pleader,  6,  39 ;  2  Tidd,  897,  869 ;  1  East,  377 ; 
1  B.  &  P.  371 ;  1  McM.  329;  3  Rich.  86;  2  Rich.  136. 

13 
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Pearce  vs.  McClenaghan. 

The  opinion  of  the  Court  was  delivered  by 

Evans,  J.  If  I  were  to  undertake  to  define  what  is  a  private 
way,  and  wherein  it  diflers  from  those  neighborhood  roads, 
which  are  called  private  paths  in  the  old  Acts  of  Assembly,  I 
should  but  repeat  what  has  been  said  in  the  cases  heretofore  de- 
cided. The  substance  of  these  decisions  is  set  out  in  the  charge 
of  the  circuit  Judge  as  reported  to  this  Court.  See  Sims  vs. 
Davis,  Chev.  1 ;  Hogg  vs.  Gill,  1  McM.  329 ;  Ntzsh  vs.  Peden, 
1  Sp.  17 ;  Prince  vs.  Wilboum,  1  Rich  58 ;  Stale  vs.  Mobley, 
1  McM.  47 ;  State  vs.  Sartor,  2  Strob.  60.  On  the  grounds 
which  relate  to  these  questions,  this  Court  does  not  perceive  any 
error,  of  law,  in  the  charge  of  the  circuit  Judge  to  the  jury.  As 
to  the  facts,  I  do  not  consider  there  was  a  shadow  of  evidence 
to  give  this  road  a  public  character.  Beyond  Pearce's  house, 
there  was  no  evidence  to  establish  either  a  public  or  a  private 
way.  If  any  was  established,  it  was  a  private  way  from  the 
plaintiff's  house  to  the  Marion  road.  The  evidence  on  this 
point  was  certainly  not  so  full  and  conclusive  as  I  would  have 
desired ;  but  the  subject  is  one  about  which  full  and  reliable 
evidence  can  seldom  be  attained.  Even  in  transactions  of 
recent  date,  the  memory  of  man  is  often  fallacious,  and  is  much 
more  so  in  relation  to  what  was  done  or  said  at  times  long  since 
passed.  In  this  case,  there  was  evidence  to  establish  the  way, 
and  as,  with  proper  instructions  on  the  law,  the  jury  have  found 
for  the  plaintiff,  this  Court  will  not  disturb  the  verdict. 

As  to  the  fifth  ground,  which  objects  to  the  amendment  of  the 
verdict,  I  have  no  other  remark  to  make  but  this,  that  it  is  every 
day^s  practice,  and  I  do  not  see  how  justice  can  be  properly  ad- 
ministered, unless  informal  and  eiToneous  verdicts  can  be  cor- 
rected, so  as  to  make  them  conform  to  the  law  and  consistent 
with  the  intention  of  the  jury.  Nor  do  I  see  any  reason  for  the 
interference  of  this  Court  on  the  sixth  ground.  The  declaration 
sets  out  the  termini  of  the  road,  and  the  verdict  establishes  the 
plaintiff's  right  of  way  from  one  terminus  to  the  other,  that  is, 
from  the  plaintiff's  house  to  the  public  road,  and  this  is  all  that 
the  authorities  require.    Indeed,  I  do  not  see  how  there  could  be 
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any  greater  certainty,  without  annexing  a  plat,  which  I  have 
never  known  done  in  these  actions,  which  are  for  damages  alone. 
The  second,  third  and  fourth  grounds  require  a  more  full 
examination.    The  second  ground  alleges  that,  even  if  the  right 
of  way  formerly  existed,  it  had  been  extinguished,  when  John 
McCienaghan  purchased  Pearce's  land  at  the  sale  by  the  sheriff. 
If  the  sheriff's  deed  had  conveyed  the  land  in  fee  simple,  with- 
out the  trusts,  there  is  no  doubt  the  way  would  have  been  extin- 
guished, according  to  all  the  authorities.    The  essential  ingredi- 
ent of  a  right  of  way  would  be  wanting ;  it  would  not  be  a  right 
of  way  over  another's  land,  but  over  his  own  land.    The  minor 
right  would  be  merged  in  the  greater.    It  would  seem,  from  the 
authorities  and  the  reason  of  the  rule,  that,  in  general,  this  can 
only  be  where  the  fee  simple  of  both  tenements  are  united.    If 
McCienaghan  had  leased  Pearce's  land  for  a  year  or  years,  this 
would  not  be  an  extinguishment,  but  only  a  suspension  during 
the  lease.    So  also,  if  the  owner  of  the  servient  tenement  shall 
buy  a  life  estate  in  the  dominant  tenement,  this  would  not  im- 
pair the  rights  of  those  in  remainder.    On  the  termination  of 
the  life  estate,  the  remainderman  would  take  the  estate  with  all 
the  appurtenances  and  easements  originally  attached  to  it.    See 
2  Billiard,  3 ;  3  Kent,  449 ;  Woolrych  on  Ways,  4  Law  Lib.  70. 
This  makes  it  necessary  to  enquire  what  estate  McCienaghan 
took  under  the  sheriff's  deed.    The  trusts  declared,  are  for  Mrs. 
Pearce  for  life,  and  after  her  death  to  her  children.    On  the 
death  of  Mrs.  Pearce,  the  statute  of  uses  would  execute  the  use 
in  her  children  without  any  conveyance  from  the  trustee.    The 
effect  of  the  deed  was  to  convey  to  McCienaghan  an  estate 
during  the  life  of  Mrs.  Pearce,  with  a  remainder  in  fee  to  her 
children.    It  is  immaterial  whether  the  statute  executes  the  use 
at  the  date  of  the  deed,  as  some  have  supposed,  or  on  the  death 
of  Mrs.  Pearce.    In  either  case  the  effect  would  be  the  same. — 
McClenaghan's  estate  would  be  only  for  the  life  of  Mrs.  Pearce, 
and  having  only  a  life  estate,  the  way  would  not  be  extinguish- 
ed.   But  it  may  be  said  that  the  way,  although  not  extinguished, 
was  suspended,  and  no  action  will  lie  during  the  suspension. 
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In  the  application  of  legal  principles,  we  must  have  regard  to 
the  reason  of  them.  It  is  clear  the  intention  of  the  deed  was, 
that  Mrs.  Pearce  should  have  the  occupation  of  the  land :  the 
way  was  as  essential  to  her  and  her  husband  after  as  before  the 
sale.  McClenaghan,  although  legally  the  owner,  as  to  the  use 
and  enjoyment  was  only  nominally  the  owner.  Both  extin- 
guishment and  suspension  are  but  implications  of  law,  which 
take  away  the  easement  as  no  longer  necessary  to  the  enjoy- 
ment of  the  estate.  The  easement  was  as  necessary  afterwards 
as  before  the  sale,  and  the  reason  for  suspension  did  not  exist 

The  third  and  fourth  grounds  relate  to  the  pleadings  and 
evidence.  The  first  count  in  the  declaration  states  that  the 
plaintiff  was  "  seized  and  possessed  of  a  certain  piece  of  land 
with  the  appurtenances  and  easements  thereunto  belonging,"  &c, 
"  and.  by  reckon  thereof,^  was  entitled  to  the  way.  Now  the 
plaintiff  was  not  seized  in  the  strict  legal  sense  of  that  word ;  he 
had  only  a  possession  in  right  of  his  wife.  According  to  the 
authorities,  it  was  not  necessary  for  the  plaintiff  to  have  alleged 
a  seizin  in  the  land — possession  alone,  if  rightful,  was  sufficient 
to  maintain  the  action.  Saund  on  PI.  &  Ev.  918 ;  1  Com.  Dig. 
406,  B.  The  objection  is,  that  having  so  stated  his  title,  he  was 
bound  to  prove  it.  This,  in  general,  is  true,  but  in  actions  for 
torts,  the  same  strict  rule  of  proof  is  not  required  as  on  contracts. 
This  mode  of  stating  the  plaintiff's  title  is  usual  in  actions  of 
trespass ;  and  I  have  never  known  the  objection  prevail,  that  he 
did  not  prove  both  seizin  and  possession.  The  plaintiff  proved 
his  possession,  and  that  was  all  that  was  necessary  to  give  him 
a  right  of  action ;  and  this  we  think  sufficient  after  verdict,  even 
if  it  could  have  prevailed  in  another  form,  which  I  am  not  in- 
clined to  think.  The  second  count  alleges  that  the  plaintiff 
"  hath  been,  and  still  is,  possessed  of  a  certain  piece  or  parcel  of 
land,  with  the  appurtenances  and  easements  thereunto  belong- 
ing," ice.  *'  and  then  had,  and  still  of  right  ought  to  have,  a 
certain  way,"  &c.  In  this  count,  the  possession  of  the  land  and 
the  right  to  the  way  are  both  set  out,  but  it  does  not  connect 
them  by  saying,  that  the  rignt  of  way  was  by  reason  of  his 
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possession.  The  objection  is,  that  the  right  claimed  by  the 
pleading  is  a  right  in  gross,  or  one  personal  to  the  plaintiiOT,  but 
the  right  proved  on  the  trial  was  appurtenant  to  the  land  ;  and 
hence  there  was  a  variance  between  the  allegcUa  and  the  pro- 
bata. It  would  certainly  have  been  better  pleading  and  more  in 
conformity  with  the  usual  precedents  to  have  stated  the  plain- 
tiff's right  of  way  to  have  been  by  reason  of  the  possession. 
This  is  a  motion  for  a  new  trial.  After  verdict,  the  Court  will  look 
into  the  pleadings,  and  if  a  cause  of  action  is  set  out  in  an  intelli- 
gible form,  although  not  with  technical  accuracy,  the  verdict 
will  be  sustained.  We  think  this  has  been  done.  The  words, 
"Ay  reason  thereof ^^  are  omitted,  but  the  clear  meaning  is  the 
same  as  if  these  words  had  been  used.  If  the  plaintiff  had  been 
suing  for  a  right  in  gross,  it  would  have  been  wholly  unnecessa- 
ry to  have  alleged  any  possession. 
The  motion  for  a  new  trial  is,  therefore,  dismissed. 

O'Neall,  Waedlaw,  Frost  and  Whitneb,  JJ.  concurred. 

Withers,  J.  did  not  hear  the  argument. 

Motion  dismissed. 


J.  M.  Alexatider  vs.  John  Burnet. 

B.  J.  executed  and  delivered  to  his  sister,  A.  B.  an  instrument  under  seal,  and  in  the 
form  of  a  deed,  whereby,  in  consideration  of  love  and  affection,  and  of  one  dollar 
to  him  paid,  he  gave^  granted^  bargained  and  sold  unto  her  and  her  heirs,  forever, 
a  negro  boy,  "which  said  negro  I  bind  myself,  my  executors,  administrators,  Ac. 
forever,  to  defend  in  law  and  equity  against  all  claim.  It  is  dearly  and  uneqmvo- 
cally  understood,  thai  the  aforesaid  deed  of  gift  is  to  be  of  no  effe^  Mohai^ver,  until  /,  I 
(he  aforesaid  B.  J.  depart  this  Ufe"  At  the  time  the  instrument  was  executed  the 
negro  was  delivered  to  A.  B.  who  kept  him  about  one  year,  and  then  returned  him 
to  B.  J.  who  retained  possession  of  him  until  his,  B.  J's.  death  -.^Held,  that  the 
instrument  was  valid  as  a  deed, — that  it  conveyed  a  present  title  to  the  donee,  with 
postponement  of  the  right  of  possession  until  the  donor's  death. 

It  is  no  longer  an  open  question,  whether  a  man  may  not,  by  deed  duty  ddivered  as 
mekf  give  to  another  a  negro,  reserving  to  himself  a  life  estate  therein,  provided 
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that,  by  the  operation  of  the  deed,  a  present  title  passes  to  the  donee,  but  the  pos- 
session only  is  postponed  to  the  death  of  the  donor. 

In  construing  an  instrument,  effect  should  be  given  to  every  part  of  it,  if  the  same 
can  be  done  consistently  with  the  rules  of  law. 

Plaintiff,  a  resident  of  Alabama,  converted  to  his  own  use,  in  that  State,  a  negro,  the 
property  of  the  defendant,  a  resident  of  South  Carolina:  plaintiff  remained  in 
possession  twelve  years  in  Alabama,  when  the  negro  left  him  and  went  to  defend- 
ant in  South  Carolina,  who  retained  him  as  his  own :  Hdd^  that  plaintiff's  pos- 
session in  Alabama  did  not,  under  the  statute  of  limitations,  operate  as  a  transfer 
or  extinguishment  of  the  defendant's  title  to  the  negro  in  South  Carolina. 

Statutes  of  limitation  are  no  where  considered  as  part  of  the  lex  lod :  they  are  a  part 
of  the  law  of  the  forum  where  the  action  is  tried. 

By  the  statute  of  Anne,  of  force  in  this  State,  if  the  defendant  is  absent  from  the 
State  at  the  time  the  cause  of  action  accrues,  the  plaintiff  is  allowed  the  time 
limited  by  our  Act  of  1712,  within  which  to  sue  after  the  defendant's  retem  to  this 
State. 

The  provision  of  the  statute  of  Anne  applies  as  well  to  foreigners  constantly  re- 
siding abroad,  as  to  citizens  of  this  State  temporarily  absent 

The  return  contemplated  by  the  statute,  must  be  such  as  enables  the  plaintiff, 
using  due  diligence,  to  sue ;  and,  whether  a  return  was  of  that  character,  is,  it 
seems,  a  question  of  fact  for  the  jury  to  decide. 

The  same  rule  prevails  in  relation  to  personally  that  prevails  in  relation  to  land,  to 
wit,  that  possessions  cannot  be  united  so  as  to  give  title  under  the  statute  of  limi- 
tations.   Beadle  vs.  Hunter  ^  GarreU^  3  Strob.  331. 

Where  both  parties  are  residents  of  the  same  State,  possession  of  personal  pro- 
perty for  the  statutory  period,  not  only  bars  the  action  but  extinguishes  or 
transfers  the  title ;  but  where  the  possession  is  in  one  State  and  the  owner  resides 
in  another,  the  possession  does  not  extinguish  or  transfer  the  title,  and  bars  tho 
action  only  in  the  State  where  the  possession  is  held. 

Before  O'Neall,  J.  at  Abbeville^  Spring  Term,  1851. 

Trover  for  the  conversion  of  a  mulatto  man  named  Ail,  other- 
wise called  Caleb. 

Ail  was  born  the  property  of  Benjamin  Johnson,  a  resident  of 
Abbeville  district,  whose  sister  was  the  wife  of  the  defendant, 
also  a  resideiif  of  the  same  district.  Before  the  13th  June,  1831, 
Ail  had  been  in  the  possession  of  Mrs.  Burnet :  on  that  day  she 
took  him  to  her  brother's,  who  executed  and  delivered  to  her  an 
instrument  in  the  following  words,  to  wit : 

South  Carolina,  Abbeville  District. 

Know  all  men  by  these  presents,  that  I,  Benjamin  Johnson,  of 
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the  State  and  district  aforesaid,  for  and  in  consideration  of  the 
love  and  affection  I  bear  my  sister,  Anne  Burnet,  the  wife  of 
John  Burnet,  of  the  State  and  district  aforesaid,  and  the  further 
consideration  of  the  sum  of  one  dollar  to  me  paid,  the  receipt  is 
hereby  acknowledged,  have  given,  granted,  bargained  and  sold 
unto  my  sister,  Anne  Burnet,  a  negro  boy,  aged  about  ten  years, 
named  Ail.  To  her  and  her  heirs,  which  said  negro  I  bind 
myself,  my  executors,  administrators,  6cc.  forever,  to  defend  in 
law  and  equity  against  all  claim. 

It  is  dearly  and  unequivocally  understood^  that  the  afore- 
said deed  of  gift  is  to  be  of  no  effect  whatever^  until  I^  the 
aforesaid  Benjamin  Johnson,  depart  this  life.  In  witness  where- 
of^ I  have,  this  thirteenth  day  of  June,  in  the  year  of  our  Lord 

1831,  set  my  hand  and  seaL 

Benjamin  Johnson,  [  l.  s.  ] 
Witness — ^Nathaniel  Cobb, 

Matilda  Ann  Strawhorn, 

Geo.  Parker. 

At  the  time  of  the  execution  of  this  instrument,  Ail  was  actu- 
ally delivered  to  Mrs.  Burnet,  and  one  dollar,  the  consideration 
money  mentioned  therein,  was  paid.  Mrs.  Burnet  took  Ail 
home  with  her,  and  retained  possession  of  him  about  a  year, 
when  he  returned  to  Benjamin  Johnson's,  where  he  remained 
until  the  death  of  the  latter,  in  December,  1836.  The  instru- 
ment was  kept  by  Mrs.  Burnet,  but  was  never  recorded. 

After  the  death  of  Benjamin  Johnson,  his  widow  told  the  de- 
fendant that  Ail  was  there,  and  that  she  would  not  be  responsi- 
ble for  him.  Immediately  after  this,  John  Johnson,  a  son  of 
Benjamin  Johnson,  carried  Ail  off  at  night,  and  sold  him  in 
South  Carolina,  in  December,  1836,  to  one  James  Caldwell,  who 
was  then  on  his  way  to  Alabama.  This  son  intended  to  become 
the  administrator  of  his  father,  but  caught  cold  in  taking  Ail 
off,  and  soon  after  died : — another  person,  George  Lomax,  became 
the  administrator.  It  was  probable  that  the  price  received  for 
Ail  was  returned  by  the  administrator,  as  a  part  of  the  estate  of 
Benjamin  Johnson. 
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James  Caldwell  took  Ail  to  Alabama,  and  there,  on  the  12th 
January,  1837,  in  Maringo  county,  sold  him  to  the  plaintiff:  he 
remained  constantly  in  the  plaintiff's  possession,  until  the  last 
of  October,  1849,  when  he  escaped  from  him  at  Walker's,  within 
ten  miles  of  Pendleton,  South  Carolina,  and  went  to  the  defend- 
ant's, who  claimed  him  as  his  own,  and  refused  to  deliver  him 
on  demand  to  the  plaintiff's  agent  The  plaintiff  having  Ail 
(or  Caleb  as  he  was  then  called)  in  company  with  him,  passed 
through  South  Carolina  in  1837,  1841,  1844  and  1845,  on  his 
way  to  or  from  North  Carolina ;  he,  however,  did  not,  in  any  of 
these  trips,  pass  through  Abbeville  district,  where  the  defendant 
resided. 

'^  I  thought,  and  so  instructed  the  jury,"  said  his  Honor  in  his 
report,  "  that  the  plaintiff  *s  possession  of  the  slave  for  upwards 
of  twelve  years  entitled  him  to  recover,  unless  its  effect  had,  in 
some  way,  been  removed.  The  deed  or  paper  under  which  the 
defendant  claimed,  could  not,  I  thought,  in  a  Law  Court,  be  sus- 
tained as  to  personalty,  either  as  a  will  or  testamentary  paper : 
to  be  recognized  as  such,  it  was  necessary  it  should  have  been 
proved  and  allowed  in  the  Court  of  Ordinary.  I  instructed  the 
jury,  it  might,  under  Jaggers  vs.  Estes,  operate  as  a  good  deed, 
although  I  confess,  had  I  been  one  of  the  majority  who  decided 
that  case,  I  should  have  held  that  this  paper  could  not,  under 
it,  operate  as  a  deed.  For  this  is  to  have  ^^  no  effect  whatever," 
till  the  death  of  the  supposed  grantor — but  not  knowing  how  far 
that  case  might  be  extended,  I  thought  it  best  to  hold  that  this 
paper,  under  its  rule,  was  a  good  deed. 

'^  It  was  contended  for  the  defendant,  that  the  plaintiff's  long 
possession  in  Alabama  would  not  divest  the  right  of  the  defend- 
ant here,  a  citizen  of  South  Carolina.  I  thought  otherwise. — 
There  was  a  plain  conversion  in  South  Carolina  of  the  slave 
twelve  years  before  the  defendant  obtained  possession :  and  this 
might,  by  possibility,  bar  the  claim  of  defendant  against  the 
plaintiff.  But  I  thought  that  the  possession  of  the  plaintiff,  for 
more  than  the  statutory  period,  in  South  Carolina,  Alabama,  or 
any  where  else,  gave  the  plaintiff  title,  unless  the  defendant  was 
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able  to  show  that  the  statute  could  not  operate  against  him.  -The 
case  of  Smith  vs.  Mitchell,  (Rice,  316)  did  not,  it  seemed  to  me, 
save  the  defendant.  For  although  the  plaintiff  lived  out  of  the 
State,  it  did  not  follow  that  the  defendant  could  claim  against 
him  as  returning  to  the  State.  The  statute  4  Anne,  ch.  16,  sec. 
19,  clearly  contemplates  a  case  against  a  citizen  of  the  State 
abroad  (the  cause  of  action  arising  against  him  while  so  abroad) 
and  then  upon  his  "  return,"  two  years  are  allowed  to  assert  the 
claim.  The  plaintiff  was  and  is  a  citizen  of  Alabama,  and 
never  has  "re/wrnerf"  to  South  Carolina.  The  defendant,  to  re- 
cover, ought  to  have  shewn  that,  by  the  law  of  Alabama,  the 
plaintiff  was  not  there  protected  as  against  him.  The  plaintiff 
had  a  verdict  for  the  value  of  the  slave  and  his  hire,  $1356  00." 

The  defendant  appealed,  and  moved  for  a  new  trial,  on  the 
grounds, 

1.  Because  the  title  of  the  delendant  to  Ail,  the  negro  in 
question,  was  shown  by  the  deed  of  gift  executed  and  delivered 
to  his  wife  by  her  brother,  Benjamin  Johnson,  deceased. 

2.  Because  the  title  of  the  defendant  to  the  negro  in  question, 
was  made  out  by  the  parol  gift  and  delivery  of  the  negro  proved, 
independently  of  the  deed  of  gift. 

3.  Because  the  defendant  having  once  had  undoubted  title, 
he  has  never  been  divested  of  that  title  by  the  operation  of  the 
statute  of  limitations  or  otherwise ;  and,  it  is  respectfully  sub- 
mitted that  his  Honor  erred,  when  he  charged  the  jury  that  the 
plaintiff  had  a  right  to  recover,  and  the  only  question  for  them 
was  the  amount  of  damages. 

The  case  was  argued  at  May  Term,  1851,  by  McGotven,  for 
the  appellant,  and  by  Reed,  Vandiver  and  Jones,  for  the  ap- 
pellee, (Wardlaw,  J.  absent)  and  was  now,  by  order  of  the 
Ck>urt,  re-argued  by  the  same  counsel. 

For  the  appellant,  upon  the  question  whether  he  had  title 
under  the  instrument,  the  following  authorities  were  cited.  Jog- 
gers vs.  Estes,  2  Strob.  Eq.  343 ;  1  Sp.  Eq.  256  ;  1  Rich.  170 ; 
12  Eng.  C.  L.  R.  359 ;  45  Eng.  C.  L.  R.  663 ;  Harp.  492 ;  4 
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McO.  198  ;  2  Bl.  Com.  241 ;  4  Kent  Com.  468 ;  1  P.  Wms.  163 ; 

2  Wilson,  22,  75 ;  Willes,  673 ;  Bacon  Abr.  Grant,  5,  D ;  2  HUI 
Eq.  560 ;  Rice  Eq.  260 ;  1  Rich.  172 ;  4  Des.  617 ;  3  Strob.  Eq. 
379;  Wheeler  vs.  Durante  (3  Rich.  Eq.  452).  And  on  the 
question  whether  the  plaintiflf  had  acquired  title  under  the  stat- 
ute of  limitations,  3  Johns.  R.  264 ;  1  Caines,  412 ;  21  Eng.  C. 
L.  R.  174 ;  22  lb.  113  ;  1  Johns.  Cases,  139 ;  3  Caine's  Cases, 
154;  7  Johns.  R.  117;  2  Brev.  Dig.  174;  3  Strob.  336;  5  Strob. 
214;  13  East,  450;  5  B.  &  Ad.  204;  8  B.  &  C.  285;  13  Wen. 
267 :  4  Bing.  686 ;  1  Denio,  154 ;  Rice,  324 ;  3  Hill,  346 ;  2 
Bay,  339;  4  Bac.  Abr.  479;  2  W.  Bl.  723;  13  East,  439; 
Blanch,  on  Lim.  50 ;  Ang.  on  Lim.  216,  218,  223 ;  10  Johns.  R. 
464;  7  Mass.  R.  515;  11  Mete.  210;  16  Pick.  359;  14  Mass. 
R.  203;  17  lb.  180;  6  N.  H.  556;  6  Vem.  127;  2  New  J.  82; 
5  Howard,  (Miss.  R.)  258 ;  8  Ala.  390 ;  3  Pike,  409 ;  9  Ham.  34  ; 

3  McLean,  568 ;  2  Murph.  23 ;  1  Dev.  16 ;  1  Rich.  1 14 ;  1  Strob. 
326;  19  Ver.  181;  3  Wils.  745;  4  Bac.  Abr.  480;  8  Moore, 
189;  1  Bing.  324;  Wilk.  on  Lim.  22;  10  Shep.  R,  156;  16 
Ver.  727 ;  16  Pick.  359 ;  3  Mass.  271 ;  1  Pick.  263 ;  Gill  & 
Johns.  158. 

For  the  appellee  were  cited,  1  Shep.  Touch.  88 ;  4  McC.  198 ; 
1  Strob.  Eq.  370,  note ;  1  lb.  343 ;  2  McC.  148 ;  1  Rich.  Eq. 
121;  1  Hill,  296;  1  Sp.  398;  11  Pick.  38;  3  Hill,  346;  Clay's 
Dig.  326 ;  3  Johns.  R.  264 ;  10  Johns.  R.  464 ;  1  Stew.  Ala.  R. 
254;  17  Ves.  87;  5  Cranch,  358;  Story  de  Coufl.  972;  11 
Wheat.  361. 

The  opinion  of  the  Court  was  delivered  by 

Evans,  J.  Since  the  cases  of  Duke  vs.  Dyches^  and  Jag- 
gers  vs.  Estes.  (2  Strob.  Eq.  343,)  it  is  no  longer  an  open  ques- 
tion, whether  a  man  may  not,  by  deed  duly  delivered  as  such, 
give  to  another  a  negro,  reserving  to  himself  a  life  estate  therein, 
provided  that,  by  the  operation  of  the  deed,  a  present  title  passes 
to  the  donee,  but  the  possession  only  is  postponed  to  the  death 
of  the  donor.  This  I  take  to  be  the  result  of  the  decisions  in 
the  cases  referred  to.    There  is  no  doubt  that  the  written  instru* 
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meat  in  this  case,  conveyed  to  the  defendant's  wife  a  title  to  the 
negro  after  the  death  of  Benjamin  Johnson,  but  if  no  title  passed 
by  it  until  after  his  death,  then  it  would  be  a  will,  and  unless 
proved  and  allowed  as  such,  it  cannot  avail  the  defendant.  To 
make  it  available  to  protect  his  conversion  of  the  negro,  the  in- 
strument  must  be  supported  as  a  deed,  whereby  the  title  passed 
from  Johnson  at  its  delivery,  but  subject  to  the  right  of  posses- 
sion and  use  during  his  life.  The  paper  is  in  the  following 
words,  viz : — "  Know  all  men  by  these  presents,  that  I,  Benja- 
min Johnson,  of  the  State  and  district  aforesaid,  for  and  in  con- 
sideration of  the  love  and  affection  I  bear  my  sister,  Anne 
Burnet,  the  wife  of  John  Burnet,  of  the  State  and  district  afore- 
said, and  the  further  consideration  of  the  sum  of  one  dollar  to 
me  paid,  the  receipt  is  hereby  acknowledged,  have  given,  grant- 
ed, bargained  and  sold,  unto  my  sister,  Anne  Burnet,  a  negro 
boy,  aged  about  ten  years,  named  Ail ;  to  her  and  her  heirs, 
which  said  negro  I  bind  myself,  my  executors,  administrators^ 
4*c.  forever  to  defend  in  law  and  equity  against  all  claim.  It 
is  clearly  and  unequivocally  understood  that  the  aforesaid  deed 
of  gift  is  to  be  of  no  effect  whatever,  until  I,  the  aforesaid 
Benjamin  Johnson,  depart  this  lifeP 

The  question  which  first  presents  itself  is,  what  did  the  donor 
mean?  for  that  is  to  govern,  if  we  can  ascertain  it.  Did  he  in- 
tend to  create  a  mere  revocable  estate,  a  mere  declaration  of  a 
present  intention  as  to  the  person  to  whom  Ail  should  belong 
after  his  death  ?  If  he  did,  it  is  a  will,  which  is  of  no  avail 
until  it  has  been  proved  and  allowed  in  the  proper  Court.  Or, 
did  he  intend  to  vest  the  present  title  irrevocably  in  his  sister, 
but  not  intended  to  take  effect  in  possession  until  after  his 
death  ?  The  form  in  which  an  act  is  done  is  not  always  mate- 
rial, and  I  will  not  undertake  to  say  that  this  paper  might  not 
have  been  allowed  as  a  will,  although  its  form  is  that  of  a  deed. 
I  consider  the  form  used  in  this  case  as  important  only  so  far  as 
it  is  evidence  of  what  was  intended.  What,  tlien,  are  the  evi- 
dences afforded  by  the  paper  itself,  that  the  donor  intended  to 
convey  a  present  estate  in  the  negro.    These  are  (1)  The  form 
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is  that  which  is  usual  in  deeds ;  and  the  words,  given,  granted, 
bargained  and  sold,  are  those  most  appropriate  to  the  office  of 
a  deed,  and,  except  "  give,'*  are  inappropriate  to  a  will.  (2)  A 
money  consideration  is  expressed  in  the  deed,  and  was  actually 
paid.  I  would  not  be  understood  as  meaning  that  a  nominal 
consideration  of  one  dollar  would  necessarily  change  the  nature 
of  the  instrument,  but  it  affords  a  very  strong  evidence  that  the 
conveyance  was  intended  to  be  irrevocable.  (3)  It  contains  a 
covenant  of  warranty,  such  as  is  inconsistent  with  the  idea  that 
a  will  was  intended.  (4)  The  donor  himself  calls  it  a  deed  of 
gift.  In  general,  men  are  supposed  to  understand  the  meaning 
of  the  words  they  use,  and  it  would  be  rather  unusual  if  we 
were  to  conclude  that  what  a  man  calls  a  deed  of  gift  he  in- 
tended as  a  will.  (6)  It  was  delivered  to  the  donee,  and  the 
negro  actually  delivered  and  remained  in  her  possession  for 
more  than  a  year.  These  facts,  if  they  stood  alone,  or  almost 
any  of  them,  would  be  sufficient  to  shew  an  intention  to  convey 
a  full  and  clear  title,  if  it  were  not  for  the  words  used  in  the 
concluding  clause,  viz : — "  It  is  clearly  and  unequivocally  under- 
stood thai  the  aforesaid  deed  of  gift  is  to  he  of  no  effect  whateth 
STy  until  /,  the  aforesaid  Benjamin  Johnson^  depart  this  lifeP 
These  words,  some  of  my  brethren  think,  shew  an  intention 
that  no  estate  should  vest  in  Mrs.  Burnet,  and  convert  the  whole 
of  what  precedes  them  into  a  declaration  that  she  was  to  have 
no  estate  whatever  in  the  negro,  until  after  the  death  of  Benja- 
min Johnson  ;  or,  io  other  words,  that  the  paper  is  a  testamen- 
tary disposition.  My  understanding  of  the  rules  of  interpreta- 
tion is,  that  every  part  is  to  have  effect,  if  the  same  can  be  done 
consistently  with  the  rules  of  law.  Now  what  rule  of  law  in- 
terferes so  as  to  prevent  us  from  giving  to  this  paper,  as  a  deed, 
the  same  construction  as  was  given  in  Joggers  vs.  Estes  and 
Duke  vs.  Dyches^  to  vest  a  present  title  in  Anne  Burnet,  subject 
to  the  right  of  Johnson  to  the  use  and  enjoyment  during  his  life  ? 
The  words  of  restriction  will  thus  have  all  the  ffect  which  I 
suppose  was  intended,  viz : — to  reserve  to  himself  the  use  and 
control  during  his  life,  and,  until  that  event,  was  to  have  no 
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effect  SO  as  to  give  any  right  of  possession.  To  give  it  the  effect 
of  changing  entirely  the  legal  import  of  all  the  words  which  he 
had  before  used,  would  be  a  very  strained  and  unnatural  inter- 
pretation, such  as  is  not  required  to  give  effect  to  any  conceiva- 
ble intention  which  lie  could  have  had,  unless  we  suppose  he 
was  entirely  ignorant  of  the  meaning  of  words ;  thai  when  he 
said  I  have  given,  grantedfbargained  and  sold,  he  meant  only 
I  give  and  bequeath  f  when  he  said  I  warrant,  he  meant  noth- 
ing ;  when  he  said  this  ded  of  gift,  he  meant  this  will ;  or  that 
he  meant  to  vest  no  present  title  when  he  delivered  the  deed 
and  the  negro  along  with  it;  which  were  essential  to  a  deed, 
but  wholly  unnecessary  to  a  will.  It  may  be  as  well,  as  there 
is  a  division  of  opinion  in  the  Court,  to  notice  some  of  the  cases 
which  have  been  decided.  I  will  not  undertake  to  say  what 
would  have  been  the  effect  of  this  deed  forty  years  ago,  when 
the  cases  of  Cooper  vs.  Cooper,  (2  Brev.  355)  and  Vernon  vs. 
Inabnit,  (Id.  411)  were  decided.  Then  the  notion  was,  that  an 
estate  in  a  chattel  was  indivisible ;  nor  how  this  deed  would 
have  been  construed  when  Ingram  vs.  Porter  was  decided, 
where  it  was  held  that  a  reservation  of  a  life  estate  in  a  deed 
was  void  because  the  habendum  was  inconsistent  with  the 
premises.  In  Ragsdale  vs.  Booker,  reported  in  a  note  to  Jag- 
gers  vs.  Estes,  (2  Strob.  Eq.  348,)  an  instrument  containing  the 
words,  "  in  consideration  of  natural  affection,  /  give  to  my 
above  named  children  at  my  death,  ^c.  I  only  reserve  my  life  in 
said  negroes,"  was  held  to  be  a  will,  because  it  did  not  profess 
to  be  delivered.  The  Court  say,  it  wants  some  of  the  requisites 
of  a  deed.  It  was  to  remain  the  property  of  the  donor,  and  was 
subject  to  his  debts.  It  possessed  all  the  essential  ingredients  of 
a  will.  In  Duke  vs.  Dyches,  the  paper  had  the  form  of  a  deed, 
and  purported  to  have  been  delivered.  It  was  on  natural  affec- 
tion alone.  The  operative  words  are,  "have  given  and  granted 
and  by  these  presents  do  give  and  grant,  &c.  to  Esther  Benson, 
her  heirs,  &.C.  to  remain  her  right  and  property  after  the  death 
of  the  said  Moses  Duke^^  (the  grantor)  ^^or  at  any  time  previous 
thereto  if  the  said  Moses  Duke  should  think  fit  to  do  so"  The 
only  question  discussed,  in  the  opinion  of  the  Court,  was  whether 
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personal  estate  could  be  limited  over,  to  take  effect  after  a  life 
estate,  by  deed.  It  was  in  form  a  deed  and  purported  to  have 
been  delivered.  It  was  not  even  argued  that  it  was  a  will,  bat 
the  question  submitted  was  on  its  effect  as  a  deed.  The  words 
in  Joggers  vs.  Estes  are  very  much  the  sams.  In  that  case, 
the  questions  made  were  pretty  much  the  same  as  in  DiiJce  vs. 
Dyches.  The  only  doubt  was  whether  it  had  been  consumma- 
ted by  delivery,  which  was  afterwards  estabhshed  by  the  verdict 
of  a  jury.  I  have  seen  no  case  where  the  instrument  was  in 
form  a  deed,  accompanied  by  delivery,  which  has  been  construed 
into  a  will,  although  a  life  estate  was  reserved  to  the  donor. 
The  words,  have  given,  granted,  bargained  and  sold,  purport  to 
convey  a  present  interest  They  are  the  operative  words  of  a 
bill  of  sale,  and  the  donor  so  calls  the  instrument  in  which  they 
are  contained.  It  seems  to  me,  therefore,  that  by  construing  the 
instrument  as  a  deed,  and  giving  to  it  the  same  effect  as  in  Jog- 
gers vs.  EsteSj  we  give  effect  to  the  donor's  intention,  and  effi- 
cacy to  every  part  of  the  deed.  The  late  case  in  the  Court  of 
Equity,  of  Wheeler  vs.  Durant,  (a)  is  not,  according  to  my  un- 
derstanding, at  variance  with  this  decision.  The  question  was, 
whether  it  was  a  will  or  a  deed.  There  was  nothing  in  its  form 
or  words,  or  the  nature  of  the  estate  conveyed,  which  required 
any  other  construction  than  that  it  was  a  will,  or  testamentary 
paper,  which  was  the  interpretation  put  on  it  by  the  donor  her- 
self. We  think,  therefore,  that  the  paper  signed  by  Benjamin 
Johnson  was  a  deed,  and,  as  such,  conveyed  the  negro  Ail,  to 
the  defendant's  wife,  and  that  he  was  guilty  of  no  conversion, 
unless  he  had  lost  his  title  by  the  statute  of  Hmitations. 

Statutes  of  Umitations  are  no  where  considered  as  a  part  of 
the  lex  loci  contractus.  They  are  a  part  of  the  law  of  the  forum 
where  the  action  is  tried.  If,  therefore,  a  citizen  of  Alabama 
sue  in  this  State,  his  right  to  maintain  his  action  must  depend 
on  our  law,  and  he  will  be  barred  in  five  years,  although,  by 
the  laws  of  his  own,  he  might  be  allowed  a  longer  or  shorter 
period.    Every  government  has  a  right  to  fix  its  own  period  of 

(a)  3  Rich.  £q.  453. 
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limitation,  and  if  a  foreigner  bring  an  action  in  any  State,,  he 
has  no  right  to  complain  if  the  same  rule  is  applied  to  him  as 
to  citizens.    I  had  occasion  to  discuss,  in  the  case  of  Pegram 
vs.  Williams,  (4  Rich.  219)  what  questions  belong  to  the  lex 
loci  and  what  to  the  lex  fori,  and  the  cases  of  Levy  vs.  BoaSj 
(2  Bail.  217,)  and  McElmoyle  vs.  Cohen,  (13  Peters,  312,)  are 
there  referred  to  as  establishing  the  proposition  that  the  statuses 
of  limitations  are  a  part  of  the  lex  fori.    Indeed,  this  proposi- 
tion is  universally  admitted  to  be  true.    Judge  Story  says,  the 
statute  of  limitations  and  prescriptions,  there  is  no  doubt,  are 
questions  affecting  remedies,  and  not  questions  upon  merits. 
Story  de  Confl.  §  576,  677,  582.    If,  therefore,  when  Alexander 
brought  the  negro  into  this  State,  Burnet  had  sued  him  in  trover, 
and  Alexander  had  set  up  the  statute  of  limitations  as  his  de- 
fence, the  enquiry  would  have  been,  is  he  barred  by  our  Act? 
This  makes  it  necessary  to  enquire  what  our  law  is,  relative  to 
the  limitation  of  actions  of  trover.    By  the  Act  of  limitations, 
passed  in  1712,  if  both  parties  are  resident  in  the  State,  the 
action  must  be  brought  within  four  years  from  the  time  it 
accrued,  but  if  the  plaintiff  was  resident  out  of  the  State,  he 
was  allowed  five  years.    This  provided  for  the  case  of  an  ab- 
sent plaintiff,  but  not  for  an  absent  defendant ;  but  the  statute 
of  4  Anne,  c.  16,  which  was  made  of  force  at  the  same  time  the 
Act  of  1712  was  passed,  provides  that  in  case  persons  against 
whom  any  such  actions  shall  accrue,  shall  be  beyond  seas,  at 
the  time  such  cause  of  actii>n  accrued,  the  persons  entitled  to 
such  action  may  bring  the  same  at  any  time  after  their  return 
from  beyond  seas,  so  that  the  action  be  brought  within  the  time 
limited.    Now  as  Alexander  was  beyond  the  limits  of  this  State 
(which  means  the  same  as  beyond  seas)  when  Burnet's  right  of 
action  against  him  accrued,  the  statute  did  not  commence  to  run 
until  his  return  to  this  State,    This  is  clearly  settled  by  the  case 
of  Smith  vs.  Mitchell,  (Rice,  316).    There  is  no  avoiding  this 
conclusion,  unless  one  of  the  following  propositions  can  be 
maintained,  all  of  which  the  circuit  Judge  seems  to  have  enter- 
tained from  his  report  of  the  case :  ( 1 )  That  a  right  of  action 
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having  accrued  in  this  State  to  Burnet  by  the  conversion  of  John 
Johnson  and  James  Caldwell,  under  whom  Alexander  claimed, 
Burnet  would  be  barred  unless  he  brought  his  action  within  four 
years  from  the  first  conversion :  ( 2 )  That  the  statute  com- 
menced to  run  when  Alexander  passed  through  the  State  in 
1837,  1841,  1844  and  1846,  although  he  was  not  in  Abbeville 
where  Burnet  resided:  (3)  That  Alexander's  possession  in 
Alabama  was  a  bar  to  Burnet's  title,  who  was  a  citizen  of  South 
Carolina,  and  not  of  Alabama.  These  questions  I  will  discuss  in 
their  order. 

1st.  I  suppose  that  as  the  conversion  of  John  Johnson  and 
Caldwell  was  in  the  State  of  South  CaroHn,  and  Burnet  had  a 
cause  of  action  here,  it  may  be  that  he  would  have  been  barred, 
as  to  them,  on  the  doctrine  that  when  once  the  statute  begins  to 
run,  it  is  not  arrested  by  any  thing  subsequent.  But  I  do  not 
see  how  this  can  help  Alexander.  By  our  law,  every  new  con- 
version is  a  new  cause  of  action.  Burnet  might  hstve  sued  any 
one  of  them — ^and  in  such  action  would  not  be  barred  unless 
some  one  of  them  had  been  in  possession  long  enough  to  give 
title.  By  our  law,  if  the  action  was  brought  in  this  State,  Alex- 
ander could  not  plead  in  bar  that  Burnet  might  have  sued  John- 
son or  Caldwell.  It  would  not  avail  him  that  Burnet  might  but 
did  not  sue  either  of  them.  As  Caldwell  had  no  title  to  convey 
to  him,  he  must  rest  on  his  own  possession,  which  was  in  Ala- 
bama, and  if  this  gives  him  no  title  here  it  will  avail  him  noth- 
ing. You  cannot  connect  possessions  so  as  to  give  title  under 
the  statute.  This  was  decided  in  the  case  of  King  vs.  Smith, 
(Rice,  10),  as  to  land,  and  in  the  case  of  Beadle  vs.  Hunter  ^ 
Garrett^  (3  Strob.  331),  in  relation  to  negroes.  In  this  latter 
case  it  was  held,  that  the  possession  of  one  who  held  adverse- 
ly  to  the  owner,  could  not  be  connected  with  that  of  the  person 
to  whom  he  afterwards  sold,  so  as  to  complete  the  statutory  bar. 
If  Dollar's  conversion  and  possession  could  not  avail  his  alienee, 
how  can  the  possession  and  conversion  of  Johnson  or  Caldwell 
enure  to  the  benefit  of  Alexander,  their  alienee  ?  It  cannot,  on 
any  legal   principles,  be  said  that  Burnet  might  have  sued 
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either  of  them,  and,  therefore,  his  action  against  Alexander  is 
barred. 

2d.  It  has  been  argued  that  the  statute  of  Anne  has  no 
application  to  the  case,  because  Alexander  being  a  citizen  of 
another  State,  cannot  be  said  to  have  returned  to  the  State ; 
and,  therefore,  the  statute  must  relate  only  to  the  case  of  citi- 
zens who  are  absent  for  a  time  and  then  return.  This  may  be 
the  literal  import  of  the  words,  but  where  the  words  of  a  statute 
have  received  a  uniform  construction,  it  is  always  safe  to  adhere 
to  it.  In  6  Bac.  Abr.  392,  (Bouvier's  edition)  it  is  said  "  the  ex- 
ceptions in  the  statutes  of  James  and  Anne  as  to  persons  beyond 
seas  are  not  confined  to  Englishmen  who  may  occasionally  go 
beyond  seas,  but  is  general,  and  extends  to  foreigners  who  are 
constantly  resident  abroad."  (3  Wil.  146.)  This  is  clearly  the 
English  law,  and  the  same  construction,  I  believe,  has  been 
uniformly  put  6n  the  same  or  similar  words  in  most  oi  all  the 
States.  The  only  exception  which  has  been  brought  to  our 
notice  in  the  argument  is  the  case  of  Cunvming  vs.  Berry,  (1 
Rich.  Eq.  114).  I  have  looked  carefully  at  that  case,  and  my 
great  respect  for  the  venerable  Judge  who  delivered  the  opinion 
in  that  case  would  incline  me  to  adopt  it,  although  it  was  with* 
out  any  authority  to  sustain  it,  if  it  had  been  a  point  in  the  case* 
The  controversy  was  about  a  fund  in  Charleston  which  was 
claimed  by  a  creditor  in  Georgia  on  the  one  side,  and  certain 
persons  resident  in  South  Carolina  on  the  other.  Neither  of 
them  came  within  the  words  of  the  statute,  and  the  observation 
by  the  Judge  was  incidentally  made  without  argument  or  refer* 
ence  to  the  authorities,  and,  I  presume,  the  assent  of  the  other 
Judges  was  to  the  judgment  of  the  Court,  which  did  not  depend 
on  the  correctness  of  the  assertion. 

Assuming,  then,  that  Burnet  might  sue  Alexander  at  any  time 
within  the  period  of  limitation  after  his  return  to  this  State,  the 
next  question  is,  whether  Alexander's  passing  through  this  State 
in  the  manner  and  at  the  times  stated  in  the  report,  was  such  a 
return  as  was  contemplated  by  the  statute.  If  it  was,  then  the 
action  is  barred,  because  more  than  four  years  have  elapsed  be- 
14 
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fore  the  bringing  of  this  action.  Some  of  the  authorities  on 
this  point  are  as  follows  ;  3  Mass.  R.  271,  White  vs.  Bailey: 
'*A  debtor's  return  to  this  government  from  which  the  statute 
begins  to  run,  must  be  such  return  as  will  enable  the  creditor, 
using  due  diligence,  to  arrest  his  body  as  security."  This  is  re- 
affirmed in  16  Pick.  359.  Where  a  debt  is  contracted  abroad, 
by  a  person  resident  out  of  the  State,  and  the  debtor  afterwards 
comes  into  the  State  publicly,  and  so  that  the  creditor,  using 
reasonable  and  due  means,  might  arrest,  it  is  a  return  to  the 
State  within  the  meaning  of  the  Act.  10  Johns.  R.  464.  In  this 
case  the  Court  say  in  addition,  that  the  word  return,  applies  as 
well  to  persons  coming  from  abroad  where  they  resided,  as  to 
citizens  going  abroad  for  temporary  purposes.  In  a  case  in  8 
Ala.  R.  328,  Ormond,  J.  says, — "the  return  from  which  the 
statute  commences  to  run  must  be  open,  notorious  and  noi  clan- 
destine." The  whole  current  of  authorities  is  in  the  same  way. 
The  only  case  which  seems  to  the  contrary,  is  the  case  of  Faw 
vs.  Roberdeau,  (3  Cranch,  173.  It  seems  that  the  law  of  Virgi- 
nia is  like  the  English  statutes,  and  the  saving  of  the  right  of 
actions  applies  as  well  to  an  absent  plaintiff  as  an  absent  de- 
fendant. In  this  case,  the  plaintiff  resided  in  Maryland,  but  he 
had  been  in  Virginia  for  a  temporary  purpose  more  than  the 
statutory  period  before  he  brought  his  action,  and  it  waj  held 
that  he  was  barred.  By  our  law,  and  that  of  many  of  the 
States,  there  is  no  such  saving  in  favor  of  a  plaintiff  resident 
abroad.  There  are  many  reasons  for  making  such  a  distinction. 
There  is  no  impediment  in  the  way  of  the  plaintiff's  suing.  He 
knows  where  his  debtor  is ;  the  law  is  open  to  him,  and  if  he 
comes  into  the  State  and  does  not  avail  hjmself  of  it,  it  is  his 
own  fault.  The  same  reason  ajfj)lies  if  the  defendant  comes 
openly  into  the  State,  although  for  a  temp)orary  purpose,  if,  with 
due  diligence,  he  might  have  sued.  The  reason  why  he  is  not 
barred  is,  because  he  could  not  have  brought  his  action.  Whether 
Burnet  might  have  sued  Alexander  when  he  thus  passed  through 
the  state,  is  a  question  of  fact  which  must  be  decided  by  a  jury. 
3d.    It  seems,  from  the  report,  that  the  circuit  Court  charged 
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the  jury  that  the  plaintiff's  possession  in  South  Carolina  or 
Alabama,  or  any  where  else,  gave  him  a  title,  unless  the  defend- 
ant could  shew  that  the  statute  did  not  operate  on  him.  If  by  the 
statute  is  meant  the  statute  of  this  State,  I  think  that  was  abun- 
dantly shewn  by  the  saving  of  his  right  by  the  statute  of  Anne, 
as  expounded  in  Smith  vs.  Mitchell.  If  the  Alabama  statute  be 
meant,  then,  as  the  defendant  claimed  under  it,  it  was  on  him  to 
shew,  not  only  what  the  statute  was,  but  that  he  had  a  good  title 
to  the  negro  under  it.  No  evidence  of  what  the  Alabama  statute 
was,  was  given  on  the  trial.  In  this  Court  we  have  been  refer- 
red to  Clay's  digest,  but  I  have  not  examined  it,  as  in  the  view 
taken  by  a  majority  of  the  Court,  it  is  immaterial  what  are  its 
provisions.  The  proposition  set  out  in  the  charge  is,  that  pos- 
session in  Alabama  for  six  years,  which,  it  is  said,  is  the  time  of 
limitation  there,  will  give  the  possessor  title,  not  only  in  Alaba- 
ma but  in  the  State  of  South  Carolina  and  every  where  else. — 
If,  as  I  suppose,  the  statutes  of  limitations  be  merely  a  part  of 
the  law  of  the  fornm, — if  they  be,  as  the  authorities  say,  of 
merely  territorial  operation,  affecting  remedies  and  not  merits,  as 
Judge  Story  says,  it  is  difficult  for  my  mind  to  conceive  how 
they  can  operate  on  a  citizen  of  another  government,  so  as  not 
only  to  take  away  his  remedy  in  Alabama,  but  also  his  title  to 
his  property  in  South  Carolina.  If  any  such  proposition  has 
ever  been  sustained,  I  have  not  seen  the  case.  The  case  of 
Brent  vs.  Chapman^  (5  Cranch,  358,)  is  quoted  as  authority  on 
that  point.  The  proposition  declared  in  that  case  is,  that  five 
years  possession  of  a  slave  in  Virginia  gives  a  good  title  upon 
which  trespass  may  be  maintained.  But  the  facts  of  the  case 
shew  that  all  the  parties  were  resident  in  Virginia,  and  that  the 
case  only  affirms  what  I  do  not  doubt,  that  between  citizens  or 
residents  of  the  same  State,  a  possession  for  the  Whole  period  of 
limitation  will  not  only  operate  as  a  bar  to  the  remedy,  but  as 
an  extinguishment  or  transfer  of  the  title.  We  speak  iamiliarly 
of  a  title  by  the  statute  of  limitations,  and  are  accustomed  to  say 
that  a  title  under  the  statute  is  as  good  a  title  as  a  deed,-  and  one 
that  will  sustain  an  action  as  well  as  any  other  title.    If  Cald- 
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well  had  had  possession  of  the  negro  four  years  in  this  State, 
and  had  then  carried  him  to  Alabama  and  sold  him  to  Alexan- 
der, his  title  would  have  been  as  good  as  if  Burnet  had  sold  and 
conveyed  him.  The  reason  is  obvious;  as  between  citizens  of 
the  same  State  the  statute  operates  as  a  divesture  and  transfer 
of  the  title.  But  as  between  citizens  of  different  States,  there  is 
no  authority  or  reason  for  saying  that  any  thing  more  than  the 
remedy  is  taken  away.  In  Story  de  Confl.  §  682,  the  following 
proposition  is  stated ;  "  suppose  the  statute  of  limitations  of  a 
particular  country  does  not  only  extinguish  the  remedy  but  the 
claim  or  title  itself,  and  declare  it  a  nullity  after  the  lapse  of  the 
prescribed  time,  and  the  persons  aie  resident  within  the  juris- 
diction all  that  period,  so  that  it  has  actually  operated  on  the 
case,  may  not  such  statute  be  set  up  in  any  other  country  to 
which  the  parties  may  remove,  by  way  of  extinguishment  or 
transfer  of  the  claim  or  title."  The  authorities  quoted  are, 
SheU>y  vs.  Cfui/,  (11  Wheat.  361);  Brent  vs.  Chapman,  (6 
Cranch,  358,)  and  another  case  from  Henning  &  Munford's 
reports.  The  case  of  Shelby  vs.  Crwy,  was  an  action  to  recover 
slaves  in  the  State  of  Tennessee.  Shelby  claimed  under  one  T. 
T.  G.  who  had  possession  long  enough  to  give  him  a  title  by  the 
laws  of  Virginia,  where  he,  and  those  under  whom  Guy  claim- 
ed, resided.  After  the  title  was  thus  perfected  under  the  laws 
of  Virginia,  T.  T.  G.  sold  the  negro  to  Shelby.  It  was  held 
that  Shelby's  title  was  good,  because  it  was  perfected  in  Virgi- 
nia before  the  slaves  were  carried  to  Tennessee.  It  will  be  ob- 
served that  Story  does  not  state  this  as  clear  and  settled  law, 
but  states  it  hypothetically  and  on  the  supposition  that  the  stat- 
ute to  have  this  effect,  should  not  only  take  away  the  remedy, 
but  extinguish  the  claim  or  title,  and  declare  it  void  after  the 
lapse  of  the  prescribed  time.  The  cases  quoted  are  all  Vii^inia 
cases,  and  I  have  had  no  means  of  knowing  whether  the  Virgi- 
nia statute  is  of  the  description  above  stated.  Our  statute  pro- 
fesses only  to  take  away  the  remedy,  but  we  have  construed  it 
to  transfer  the  title  after  the  expiration  of  the  prescribed  period, 
where  both  parties  reside  in  the  State.    We  have  no  case  or 
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authority  to  say  the  same  where  the  possession  is  altogether  in 
another  State.  The  only  case  in  which  the  question  was  as  to 
the  effect  of  possession  in  another  State  upon  rights  in  this 
State,  is  the  case  of  Richards  vs.  Towles,  (3  Hill,  346).  The 
negro,  in  that  case,  was  subject  to  the  lien  of  an  execution  in 
this  State ;  he  was  carried  to  Georgia,  where  he  was  kept  seven 
or  eight  years ;  he  came  back  to  this  State  and  was  seized  and 
sold  by  the  defendant,  under  the  execution,  and  it  was  decided 
that  the  possession  in  Georgia  did  not  bar  the  lien  in  this  State. 
Tliat  case  is  not  decisive  of  this,  as  it  might  have  been  decided 
on  the  ground  that  the  lien  could  not  reach  the  slave  in  Geor- 
gia, but  it  shews  at  least  that  bare  possession  in  another  State 
does  not  give  title  as  against  one  having  a  hen  in  this  State.  By 
our  laws,  a  lien  is  so  far  considered  a  title  that  it  is  barred  by 
the  statute  of  limitatioi^  as  any  other  title  is  barred.  When  the 
title  is  perfected  by  the  laws  of  the  State  where  both  reside,  the 
case  is  then  to  be  decided  by  the  lex  lodj  and  no  longer  belongs 
to  the  lex  fori.  What  is  called  the  comity  of  nations  requires 
of  us  in  such  cases,  to  give  it  the  same  effect  as  is  given  to  it  by 
the  laws  of  the  Slate  to  which  both  parties  owe  allegiance,  but 
it  does  not  require  any  thing  more.  A  majority  of  this  Court 
are  of  opinion  that,  upon  the  evidence  at  the  trial,  the  plaintiff 
was  not  entitled  to  recover,  and  the  motion  for  a  new  trial  is 
granted. 

Wardlaw,  Frost  and  Whitner,  JJ.  concurred. 

O'Neall,  J.  dissenting.  The  importance  of  this  case  must 
be  my  excuse  for  delivering  a  dissenting  opinion.  In  a  case 
which  is  to  be  leading,  and  to  constitute  something  like  a  land* 
mark  for  the  profession,  it  is,  ( I  think  )  a  duty,  which  I  owe  to 
the  fruits  of  a  life  of  labor,  as  well  as  to  the  parties,  and  the 
country,  that  I  should  also,  in  the  beautiful  language  of  the  in- 
spired Elihu,  '^  shew  my  opiK$(m.^^ 

In  the  first  place,  I  propose  to  state  briefly  the  reasons  why  I 
think  the  paper  called  a  deed  in  this  case  is  void.  The  case 
of  Joggers  vs.  Estes^  in  the  Court  of  Errors,  (2  Strob.  Eq.  343,) 
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carried  the  doctrine  of  a  future  estate  in  chattels  personal,  as  far 
as  prudence  can  certainly  desire  to  go.  Indeed,  it  seemed  to  me 
then,  and  still  does,  that  that  case  at  one  blow  struck  down  every 
mark  which  had  before  been  placed  to  guide  us  and  the  profes- 
sion, in  deciding  as  to  the  validity  of  papers  attempting  to  con- 
vey such  estates.  It,  however,  settled  the  law,  as  far  as  it  goes, 
and  I  shall  be  the  last  person  to  fail  to  enforce  it:  but  I  would 
not  go  a  hair^s  breadth  beyond  it. 

That  case  declares  the  judgment  of  (he  majority  to  be,  "  if  it 
appears,  from  the  construction  of  the  whole  instrument^  that  the 
donor  intended  to  do  an  irrevocable  act,  and  to  pass  a  present 
title  to  the  property,  deferring  only  the  enjoyment  of  the  donee 
to  the  period  of  his"  (the  donors)  "death,  then  it  is  to  be  con- 
sidered as  a  deed,  and  will  have  operation  as  such,  and  the  re- 
mainder to  the  donee  will  be  valid  and  take  effect  in  possession 
according  to  the  provisions  of  the  deed,  provided,  always,  that 
the  instrument  be  duly  delivered." 

According  to  the  rule  of  that  case,  this  paper  never  can  have 
effect  as  a  deed.  Its  words  are : — "  It  is  clearly  understood  that 
the  aforesaid  deed  of  gift  is  to  be  of  no  effect  whatever,  until  I, 
the  aforesaid  Benjamin  Johnson,  depart  this  life."  Can  a  deed, 
which  is  to  have  no  effect  whatever,  till  the  donor's  death,  pass 
a  present  titlo  ?  It  would  be  strange  to  say  so  against  the  ex- 
press words,  and  yet,  that  is  what  the  Court  undertakes  to  do  in 
the  present  case. 

It  is  supposed,  that  like  the  deed  in  Kinsler  vs.  Clark,  (1 
Rich.  170,)  this  deed  may  be  construed  to  be  a  covenant  to  stand 
seized  to  the  use  of  the  donor  for  life,  and  after  his  death  to  the 
use  of  the  donee.  That  words  giving  a  future  estate  in  land 
may  be  so  construed,  has,  unfortunately,  the  sanction  of  that 
case,  but  what  lawyer  has  heard  of  a  deed  to  stand  seized  to 
uses  in  personalty?  I  think  it  would  be  a  strange  anomaly  to 
so  rule  in  a  law  Court,  and,  I  tru4|  Equity  will  never  venture 
on  such  a  flight. 

The  rule  that  a  deed,  like  any  other  instrument,  is  to  be  con- 
strued by  all  its  parts,  taken  together,  is  now  too  well  settled  to 
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be  at  all  affected  by  referring  to  the  old  technical  rule,  that  the 
previous  part  of  a  formal  deed  must  prevail. 

Taking  this  paper  altogether^  the  plain  reading  is,  that 
although  past  words,  ^'have  given,  granted,  bargained  and 
sold,"  are  used,  yet,  they  are  used  in  a  sense  subordinate  to  that 
which  the  words  heretofore  cited  import,  and  are  qualified  by 
them,  so  that  they  are  to  have  no  effect  at  all,  until  the  donor^s 
death. 

That  one  dollar  is  stated  to  have  been  paid,  cannot  affect  the 
case :  it  was  merely  a  nominal  consideration,  and  the  voluntary 
character  of  the  transaction  still  remains.  So,  too,  that  the  boy 
was  delivered  cannot  have  any  effect ;  the  delivery,  construed 
by  the  words  of  the  paper,  is  to  take  effect  at  the  donor's  death. 
Fortunately  for  the  country,  the  Court  of  Equity  has,  at  this 
term,  held,  that  a  verbal  gift,  to  take  effect  at  the  donor's  death, 
is  void.  Miller  vs.  Anderson ;  Busby  vs.  Byrd.  It  is  true, 
this  is  only  adhering  to  Pitts  vs.  Mangum,  (2  Bail.  588,)  still  it 
is  consoling  to  find  that  the  doctrme  of  Jaggers  vs.  Estes  has 
not  overwhelmed  that  case,  and  all  which  have  followed  it — 
For  I  frankly  confess,  if  Jaggers  vs.  Estes  be  law,  I  do  not  per- 
ceive any  reason  to  have  stopped  the  progression,  until  future 
parol  gifts  had  been  declared  to  be  good.  Taking  them  to  be 
void,  how  can  a  deed,  which  is  in  place  of  an  actual  delivery, 
have  any  other  or  greater  effect  than  it  could  have? 

The  case  of  Wheeler  vs.  Durant,  decided  by  the  Court  of 
Appeals  in  Equity  at  the  last  May  Sittings,  very  properly  (as  I 
have  endeavored  to  do)  refused  to  carry  the  case  of  Jaggers  vs, 
Estes  beyond  the  point  decided.  There  the  paper,  by  present 
words,  "  1  give,"  proceeded  to  give  sundry  articles  of  personal 
property  to  the  grand-children  and  children  of  the  donor,  and 
after  appointing  trustees,  winds  up  by  saying,  "  with  the  full 
understanding,  that  the  above  property  does  not  vest  in  another 
of  the  (probably  any  of  the)  parties  until  my  death."  This  was 
held  to  be  no  deed :  no  present  title  to  the  property  being 
given. 

How  that  case  can  be  distinguished  from  this,  is  more  than  I 
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can  conceive.  Leaving  this  for  my  more  astute  and  learned 
brethren  to  accompUsh,  if  they  carij  I  dismiss  this  part  of  the 
case  by  declaring  that,  in  my  judgment,  the  paper,  set  up  as  a 
deed,  is  no  deed,  and  cannot  have  effect  as  such. 

It  is  next  necessary  to  consider  whether,  conceding  this  paper 
may  be  regarded  as  a  deed,  is  not  the  plaintiff  entitled  to 
recover  7  The  plaintiff  was  for  twelve  years  possessed  of  the 
slave,  under  a  purchase  in  Alabama.  Title  to  personal  property 
does  not  lie  like  real,  in  grant :  possession  is  title.  The  plain- 
tiff's  possession  is  enough  for  him,  until  the  defendant  can  de- 
feat its  effect.  Conceding  his  deed  to  be  good,  it  shews  that 
twenty  years  ago,  he  had  title.  In  1836,  fifteen  ye^rs  ago,  he 
had  the  right  to  the  possession.  Two  years  ago,  he  obtained 
possession  of  the  slave.  So  that  for  thirteen  years  he  had  lost 
possession,  and  for  twelve  of  those  years,  the  plaintiff  had  pos- 
session. Does  this  shewing  defeat  the  plaintiff?  I  am  clear  it 
does  not 

On  the  circuit,  the  statute  of  limitations  of  Alabama  was  not 
before  me.  Here,  I  have  had  access  to  it,  m  the  Legislative  Li- 
brary. The  1st  sec.  of  the  Act  of  2d  February,  1802,  provides, 
that  all  actions  of  trespass  quare  dausum  fregit,  all  actions  of 
trespass,  detinue,  trover  and  replevin  for  taking  away  goods  and 
chattels,  all  actions  of  debt  founded  upon  any  lending,  or  con- 
tract without  specialty,  or  for  arrearages  of  rent  due  on  a  parol 
demise,  and  all  actions  of  account,  and  upon  the  case,  except 
actions  for  slander,  and  except,  also,  such  as  concern  the  trade 
of  merchandize  between  merchant  and  merchant,  their  factors 
or  agents,  shall  be  commenced  within  six  years  next  after  the 
cause  of  such  actions  shall  have  accrued,  and  not  after.  There 
is  no  exception,  in  the  statute,  in  favor  of  non-resident  plaintiffs. 
If,  therefore,  the  defendant  was  now  suing  in  Alabama,  it  is 
plain  he  could  not  recover  the  slave :  he  would  be  twice  barred 
by  the  statute  of  limitations.  Is  he  in  any  better  condition 
here  7  I  am  clear  he  is  not.  I  never  was  so  far  behind  all 
knowledge  of  my  profession,  as  to  suppose,  that  the  statute  of 
limitations  of  Alabama,  as  a  plea,  or  defence  to  an  action,  could 
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be  set  up  in  South  Carolina.  I  very  well  know  that  the  statute 
of  limitations  is  in  such  cases  the  lex  fori.  But  in  personal 
property,  possession  for  the  statutory  period,  in  Alabama,  is  title. 
It  operates  to  vest  in  the  person  the  title  of  each  and  all  who 
had  title,  and  who  were  under  no  disability  to  assert  it.  It  is  in 
this  point  of  view  that  I  ruled  on  the  circuit,  and  repeat  here, 
that  the  plaintiff's  possession  of  twelve  years,  in  Alabama,  was 
and  is  title  to  the  slave.  The  case  of  Brent  vs.  Chapman,  (5 
Cranch,  358,)  is  conclusive  authority  on  this  point.  Looking  at 
this  case,  in  this  way,  the  statute  of  Anne  suspending  the  statute 
of  limitations  as  to  absent  defendants  until  they  return  into  the 
State,  had  nothing  to  do  with  the  case  :  but,  as  on  circuit  I  ex- 
pressed the  opinion,  that  it  clearly  contemplated  "  a  case  against 
a  citizen  abroad,  (the  cause  of  action  arising  against  him  while 
so  abroad)  and  then  upon  his  return"  the  action  might  be 
brought  in  two  years,  and  that,  therefore,  it  did  not  apply  to  the 
plaintiff,  who  never  resided  within  the  State,  I  am  gratified  to 
find  that  my  ruling  is  in  conformity  to  that  of  such  distinguish- 
ed jurists  as  Chancellors  David  Johnson,  Harper,  Johnston 
and  DuNKiN,  in  Cumming  vs.  Berry,  (1  Rich.  Eq.  114). 

Having  thus  stated  my  views,  I  have  performed  all  which  I 
desired  to  do ;  and  have  only  to  add  that,  on  some  other  occa- 
sion, and  at  some  future  time,  it  will  (I  hope)  be  found  that 
I  am  not  so  greatly  in  error  in  this  case,  as  its  decision  now 
assumes. 

Withers,  J.  I  concur  in  so  much  of  the  dissenting  opinion 
my  brother  O'Neall,  as  holds  the  instrument  of  writing,  upon 
which  the  defendant  bases  his  title,  to  be  no  deed.  If  it  be  not 
a  will,  I  think  it  should  be  pronounced  void,  by  reason  of  an 
irreconcileable  repugnance  in  its  provisions.  I  do  not  consider 
this  portion  of  the  case  ruled  by  Jaggers  vs.  Estes,  The  trans- 
action between  Benjamin  Johnson  and  his  sister,  Mrs.  Burnet,  I 
think  was  unreal — and  that,  if  the  donor,  Johnson,  had  been 
called  upon  to  render  his  estate,  under  ca.  sa,  it  would  have 
been  so  adjudged. 
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Whether  the  plaintiff  would  be  helped  by  considering  the 
title  to  the  negro  in  the  representatives  of  Johnson,  I  am  not 
called  upon  to  adjudge. 

Motion  granted. 


R.  S.  Bailey  vs.  S.  A.  Godman  et  aL 

Special  plea,  on  which  issue  was  joined  and  to  which  no  objection  was  taken  until 
after  the  evidence  was  closed,  treated  as  notice  of  discount,  or  notice  of  partial 
failure  of  consideration. 

A  case  is  never  sent  back  about  a  form  where  the  party  complaining  has  not  taken 
the  proper  steps  to  test  the  form. 

Before  Wardlaw,  J.  at  Lauretis,  Extra  Term,  Jult/f  1851. 

Debt  on  two  notes  under  seal,  for  $500  each. 

Special  Plea,  That  the  notes  were  given  in  part  payment  of 
the  price  at  which  defendant  G.  had  bought  from  the  plaintiff 
the  printing  press,  type,  subscription-books  and  good  will  of  a 
weekly  newspaper,  called  the  Laurensville  Herald:  that  the 
plaintiff  fraudulently  represented  the  subscription  list  of  the  pa- 
per to  contain  600  subscribers,  when,  in  fact,  there  were  not 
more  than  400,  and  made  other  fraudulent  misrepresentations, 
(which  are  specified,)  whereby  the  defendant  was  deceived  and 
induced  to  buy,  at  the  excessive  price  of  $2,400. 

A  replication  denied  deceit  in  the  sale,  and  issue  was  joined. 

Evidence  was  given  to  sustain  the  defendants's  plea.  The 
principal  facts  which  it  was  attempted  to  shew,  were,  that  plain- 
tiff represented  the  number  of  subscribers  to  the  paper  to  be  six 
hundred,  when,  in  fact,  there  were  but  five  hundred. 

The  reputation  of  the  paper  was  very  much  raised,  and  its 
circulation  enlarged,  while  Godman  owned  it.  About  the  end 
of  1850,  he  sold  it,  with  all  materials  and  all  accounts  due  to 
the  office,  for  $4000 — guarantying  that  there  were  1,500  good 
subscribers,  the  actual  numbjr  being  greater. 
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"  In  the  last  speech  made  for  the  plaintiff,"  his  Honor  said  in 
his  report,  "  the  objection  was  taken  that,  under  the  pleadings, 
there  could  be  no  abatement  short  of  an  entire  rejection  of  the 
specialties  sued  on,  and  no  rescission  of  the  contract,  as  the  de- 
fendant had  re-sold  without  tender  back.  I  was  very  unwilling, 
after  having  spent  many  hours  in  examining  the  defence,  to  sus- 
tain an  objection,  which,  if  it  must  prevail,  would  have  arrested 
the  trial  as  soon  as  the  defence  was  stated,  if  it  had  then  been 
urged.  I  held  that  the  plea  might  be  considered  a  sufficient 
notice  of  discount,  or  such  notice  of  partial  failure  of  considera- 
tion as  under  our  practice  will  serve  to  admit  a  partial  defence. 
I  directed  the  jury  to  make  an  abatement,  if,  under  the  evidence 
and  the  instructions  given  to  them,  they  might  find  the  defend- 
ant entitled  to  it.'' 

The  jury  found  for  the  plaintiff  the  balance,  after  allowing  an 
abatement  of  $450. 

The  plaintiff  appealed,  and  now  moved  for  a  new  trial,  on 
the  grounds,  inter  aliuj  as  follows. 

3d.  Because  his  Honor  also  erred  in  charging  the  jury  "  that 
they  could  allow  a  discount,"  although  no  discount  had  been 
pleaded  nor  notice  served  upon  the  plaintiff  of  such  a  discount 
claimed  by  defendant. 

4th.  Because  the  special  plea  in  this  case  went  to  the  whole 
action,  and  could  not  be  sustained  in  part,  and  held  bad  in 
part ;  but  that,  under  the  pleadihgs  m  this  case,  the  verdict 
should  have  been  either  for  the  plaintiff's  whole  demand,  to 
wit : — the  amount  of  the  notes  and  interest,  or  for  the  defen- 
dants. 

Henderson,  for  the  motion. 
Youngy   Wright,  conlra. 

Curia,  per  O'Neall,  J.    In  this  case^  had  I  been  of  the 
jury,  I  would  not  have  allowed  the  defendants  a  dollar  of  de- 
duction.    But  that  depends  so  much  upon  the  facts,  that  I  may 
just  as  well  be  mistaken,  as  the  jury.    Hence,  therefore,  I  would 
leave  the  verdict  undisturbed. 
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The  only  question  is,  whether  the  defence  was  admissible 
under  the  pleadings. 

I  have  very  little  doubt,  that  the  special  plea  might  have  been 
had,  on  special  demurrer.  But  the  plaintiff  did  not  so  treat  it. 
He  took  issue  upon  it. 

If  the  facts  alleged  in  it  were  proved,  they  amounted  to  a 
claim  for  a  deduction  from  the  purchase,  on  account  of  a  frau- 
dulent misrepresentation. 

It  may  be,  that  such  a  defence  was  proper  as  a  discount,  and 
not  as  a  plea.  Yet  if  the  pl^a  informed  the  plaintiff  just  as  well 
as  a  notice  of  discount,  there  is  no  reason  to  send  the  case  back 
because  a  formal  discount  was  not  filed.  The  plea  had  been 
filed,  for  a  time  much  longer  than  the  notice  required  for  a  dis- 
count. Hence  the  substance  of  the  law  of  discount  has  been 
obtained,  and  we  never  send  a  case  back  about  a  form,  when 
the  party  complaining  has  not  taken  the  proper  steps  to  test  the 
form. 

The  motion  is  dismissed. 

Evans,  Wardlaw,  Frost,  Withers  and  Whitner,  JJ. 
concurred. 

Motion  dismissed. 


Elizabeth   Wright  et  cd,  appellants,  vs.  James  A.  Lewis  and 
Charles   Walker,  ex^ors.  of  Thom^as  Terry,  appellees. 

If  testator  might  have  seen  the  witnesses  subscribe  their  names  to  the  wili,  the  attes- 
tation is  sufficient. 

Testator  being  in  ordinary  health,  capable  of  walking,  hearing  and  seeing,  after  exe- 
cuting his  will  in  the  piazza,  near  the  door,  left  his  seat  to  be  occupied  by  the  wit- 
nesses whilst  subscribing  their  names,  and  stepped  into  and  remained  in  the  ad- 
joining room,  from  which  he  might  have  seen  the  witnesses  subscribe  their  names. 
Held^  that  the  attestation  was  sufficient 

That  the  witnesses  remained  and  attested  the  will  exactly  where  the  testator  signed 
it,  kddf  to  make  an  important  distinction  between  this  and  other  cases  where  the 
will  was  removed  from  the  place  where  the  testator  signed. 
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Will  of  testator,  who  was  insane  both  before  and  afUr  its  execution,  established— 
the  jury  having  found  that  it  was  executed  in  a  lucid  inteiraL  (a) 

Before  O'Neall,  J.  at  Chester^  Fall  Term,  1851. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows. 

''  This  was  an  appeal  from  the  decision  of  the  Ordinary,  ad- 
mitting to  probate  the  last  will  and  testament  of  Thomas  Terry, 
deceased. 

''  The  appellants  are  the  brothers  and  sisters  of  the  deceased. 
The  will  bequeaths  his  entire  estate,  consisting  of  (I  think) 
seventeen  slaves,  to  his  two  illegitimate  female  children,  with 
cross-remainders  in  the  event  of  dying  without  respectively 
leaving  children,  and  an  executory  devise  over  on  the  failure  of 
children  of  both  to  the  brothers  of  the  deceased. 

It  was  not  denied  that  Thomas  Terry  had  been  a  lunatic, 
both  before  and  after  the  execution  of  the  will.  An  inquisition 
of  lunacy  had  found  him  to  be  a  lunatic,  28th  June,  1842;  his 
estate  was  committed  to  a  committee,  James  A.  Lewis,  one  of 
the  executors,  and  so  continued  to  his  death.  He  was  an  in- 
mate of  the  Lunatic  Asylum,  Columbia,  from  1839  to  1843.  la 
this  latter  year  he  was  discharged,  not  as  cured,  but  as  so  much 
improved  that  he  could  safely  return  to  his  friends.  The  will 
bears  date  the  9th  of  May,  but  was  really  executed  25th  May, 
1849.  He  was  returned  to  the  Asylum  in  August,  1849,  and 
there  died  11th  March,  1850. 

"  Three  questions  were  made  by  the  appellants. — 1st.  Was 
the  will  duly  executed  according  to  the  Act  of  1824?  2d.  Was 
the  testc^tor  of  sufficient  capacity  to  make  a  will  ?  3d.  Was  the 
will  obtained  by  undue  influence  ? 

"  The  first  question  arose  out  of  the  doubt  supposed  to  exist, 
whether  the  three  subscribing  witnesses,  Adam  Walker,  Alex- 
ander Walker  and  John  B.  Stokes,  signed  in  the  presence  of  the 
testator.  He  was  in  good  bodily  health.  One  of  the  witnesses, 
Adam  Walker,  said  the  will  was  executed  in  the  room  where 

-    — 

(a)  For  the  definition  of  a  lucid  interval,  see  2  Ev.  Poth.  668 ;  Shel£  on  Lunatics, 
Introd.  p.  69,  et  seq. 
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they  all  were  silting  around  the  fire-place.  The  two  other  wit- 
nesses said  the  testator  and  the  witnesses  walked  out  into  the 
piazza,  and  the  testator  signed  the  will  at  the  end  of  the  table 
near  the  door;  that  after  he  had  written  his  name,  he  was  in 
the  act  of  getting  up,  when  the  necessity  of  a  seal  was  suggest- 
ed; he  sat  down,  made  a  seal,  and  stepped  into  the  house. 
Alexander  Walker  said  he  could  have  seen  the  witnesses  sign : 
John  B.  Stokes  said  he  could  not.  None  of  them,  however, 
pretended  to  know  where  he  was  in  the  house  when  they 
signed.  If  he  was  standing  up  near  the  door,  or  at  the  window  1 
opening  into  the  piazza,  he  could  have  seen.  If  he  was  sitting 
in  front  of  the  fire-place  and  near  a  window  where  he  common- 
ly sat,  and  where  the  witnesses  found  him  sitting  on  their  return 
after  the  execution  of  the  will,  he  could  not  have  seen.  The 
testimony  on  this  issue  was  carefully  analyzed  and  presented  to 
the  jury.  They  were  told,  if  Adam  Walker  was  right,  there 
could  be  no  room  to  doubt  that  the  witnesses  did  sign  in  the 
presence  of  the  testator.  If  Alexander  Walker  and  Stokes  were 
right,  then  the  question  was,  could  the  testator  see  them  sign  ? 
I  told  the  jury  that  where  the  testator  was  in  ordinarj'-  health, 
and  capable  of  hearing,  walking  and  seeing,  and  was  in  a  room 
opening  into  the  piazza  where  the  will  was  executed,  I  should 
be  slow  to  believe  he  did  not  see  the  witnesses  sign.  Still,  it 
was  a  question  for  them,  and  they  were  told  if  he  might  have 
seen  the  witnesses  sign,  it  was  sufficient. 

"The  other  questions  of  capacity  and  fraud  and  undue  influ- 
ence, were  so  purely  of  fact,  that  I  do  not  perceive  the  necessity 
of  reporting  the  evidence  in  detail.  My  notes  will  be  at  the 
hearing,  and  can  be  referred  to  when  needed.  I  will  merely  ex- 
plain and  answer  the  grounds  of  appeal. 

"The  testator  had  been  advised,  through  his  committee,  by 
emment  counsel,  that  he  could  make  a  will,  and  that  it  would 
be  better  for  him  to  write  it  with  his  own  hand.  Wm.  A* 
Walker,  Esq.  proved  that  the  testator  gave  him  instructions  how 
to  write  the  will ;  that  he  accordingly  wrote  it ;  that  he  read  it 
to  the  testator,  and  that  the  testator  himself  read  it ;  it  was  left 
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with  him  on  the  9th,  and  executed  two  weeks  after.  Comment- 
ing on  this  part  of  the  case,  I  said  to  the  jury,  if  the  facts  were 
stated  truly  by  Walker,  it  was  just  as  satisfactory  of  the  sanity 
of  the  testator  as  if  he  had  written  the  will  himself. 

"  In  speakmg  of  Stokes's  testimony,  with  whom  Terry  lived 
for  near  four  years,  Irom  fall  of  1845  to  summer  of  1849,  and 
who  had  pronounced  him  always  insane,  I  said  to  the  jury,  that 
Mr.  Stokes's  intercourse  with  the  testator  was  such  that  he  ought 
to  know  more  of  the  testator's  mind  than  perhaps  any  one 
except  a  physician ;  but  yet  it  might  be  from  his  constant  asso- 
ciation with  him,  and  his  settled  conviction  of  his  general  mad- 
ness,  that  he  might  not  have  noticed  what  to  other  witnesses  see- 
ing him  less  seldom  might  be  more  apparent. 

"  I  said  to  the  jury,  that  if  testator  was  sane  at  the  execution 
of  the  will,  and  understood  the  act  which  he  did,  it  was  suf- 
ficient. 

"  As  to  the  children,  (the  legatees)  the  proof  was  clear  that 
the  testator,  before  his  insanity,  during  his  insanity,  and  in  the 
will  itself,  acknowledged  them  as  his  children.  He  declared  at 
all  times  his  wish  to  give  them  his  property.  During  the  life  of 
his  mother,  the  children  lived  with  her.  After  her  death,  his 
brother  Stephen  took  one  and  has  her  yet.  If  the  6th  ground 
by  *'  the  best  evidence,"  means,  that  the  mother  was  not  sworn 
as  to  the  paternity  of  the  children,  such  was  the  fact. 

"  There  was  no  evidence  that  the  will  was  obtained  by  impo- 
sition, undue  influence  or  fraud.  If  the  witnesses,  Adam  Walker, 
Alexander  Walker,  Wra.  A.  Walker,  Esq.  Dr.  A.  P.  Wylie,  Dr. 
John  A.  Reedy,  Dr.  Cornwell,  John  R.  Nicholson  and  James 
Walker,  were  to  be  believed,  he  was  perfectly  sane  at  the  exe- 
cution of  the  will,  and  it  wcs  his  free  and  voluntary  act. 

"  The  appellants  had  the  testimony  of  John  B.  Stokes,  T. 
Lipsey,  Diggers  Mobley,  Elijah  Walker,  Franklin  Walker,  Mrs. 
Mary  Linn,  Col.  Samuel  Mobley,  Alexander  Walker,  Jane  Ken- 
nedy, Sarah  E.  Jones  and  Mrs.  N.  Lipsey,  that  he  was  of  un- 
sound mind  and  incapable  of  making  a  will. 

"  The  testimony  was  fully  summed  up,  and  carefully  presented 
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to  the  jury,  with  the  instruction,  that  as  the  hmacy  of  the 
testator  was  established,  they  must  be  satisfied  that  the  will  was 
the  result  of  a  clear,  lucid  interval.  That  the  burden  of  show- 
ing that  the  will  was  executed  in  a  lucid  interval  rested  on  the 
executors. 

"  The  jury  found  for  the  will.    Their  finding  meets  my  en- 
*4  tire  approbation." 

The  defendants  appealed,  and  now  moved  for  a  new  trial,  on 
the  following  grounds. 

1.  Because  the  plaintifls  wholly  failed  to  prove  that  the  will 
was  signed  by  the  witnesses  in  the  presence  of  the  testator. 

2.  Because  his  Honor  erred  in  his  charge  to  the  jury,  as  defend- 
ants suppose,  in  saying  to  them,  that  if  the  testator  was  in  a 
place  where  he  might  have  seen,  so  far  as  you  know,  if  he  want- 
ed to  have  done  so,  that  was  sufficient  in  law. 

3.  Because  his  Honor  said  to  the  jury,  it  will  not  make  one 
particle  of  difference  whether  the  will  was  in  testator's  own 
hand-writing,  or  written  by  another,  under  his  instructions  given 
to  the  writer. 

4.  Because  his  Honor  said  to  the  jury,  that  those  who  were 
always  with  lunatics,  are  more  likely  to  think  them  insane  than 
strangers  ;  whereas,  he  should  have  told  them,  that  they  were 

•*  ^  the  most  competent  to  judge  of  their  capacities. 

^'  5.  Because  his  Honor  said  that  if  the  testator  was  sane  for 
one  moment,  at  the  time  of  signing  the  will,  that  was  sufficient 

6.  Because  the  best  evidence  as  to  who  was  the  father  of  the 
children  of  Sally  Smith,  the  devisees,  was  not  produced. 

7.  Because  the  will  was  obtained  by  imposition,  undue  influ- 
ence  and  fraud,  on  T.  Terry,  who  was  a  mad  man  and  insane, 

Dawkins,  Thomson^  for  appellants. 
Greggy  McAlilly,  contra. 

The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.  The  two  first  grounds  of  appeal  make  the 
question  whether  the  witnesses  to  the  will  subscribed  their 
names  in  the  presence  of  the  testator.    The  jury  have  so  found : 
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and,  unless  they  were  improperly  instructed,  or  their  vordict  be 
flagrantly  against  the  facts,  I  do  not  perceive  any  just  legal  rea- 
son why  the  appellants  should  complain. 

The  instruction  was  to  the  jury  in  the  precise  words  used  by 
the  law  writers ; — they  were  told  in  the  very  words  of  Jarman, 
(vol.  1,  p.  105)  to  enquire  whether  he  fthe  testator)  might  have 
seen  the  witnesses  sign.  There  was  then  no  wrong  instruction. 
Did  the  facts  shew  that  the  testator  could  not  have  seen  ?  or, 

rhaps  more  properly,  did  they  shew  he  might  have  seen  ? 

He  was  in  ordinary  health ;  he  and  the  witnesses  walked  into 
the  piazza  to  execute  his  will :  he  wrote  his  name,  and  was  in 
the  act  of  getting  up,  when  one  of  the  witnesses  suggested  the 
propriety  of  a  seal :  he  resumed  his  seat,  at  the  end  of  the  table 
near  tlie  door,  made  his  seal,  and  then  surrendered  his  seat  to 
the  witnesses  to  sign  their  names :  he  stepped  into  the  door  of 
the  sitting  room :  if  he  remained  in  or  near  the  door,  or  was 
walking  about  the  room,  he  could  have  seen  the  witnesses  sign : 
or  if  even  he  was  sitting  where  the  witnesses,  after  the  attesta- 
tion, found  him,  he  could,  by  rising  out  of  his  chair  and  moving 
a  step  or  two,  have  seen  each  witness  write  his  name.  So,  too, 
he  was  in  hearing  of  every  thing  occurring  in  the  piazza  at  the" 
table,  where  the  will  was  executed  and  attested. 

These  circumstances  make  out  a  case  of  constructive  pres- 
ence, where  the  testator  might  have  seen  the  witnesses  sign 
The  object  of  the  statute,  in  requiring  the  witnesses  to  sign  in 
the  presence  of  the  testator,  was  to  prevent  the  fraudulent  sub- 
stitution of  another  paper  for  the  testator's  will.  In  all  the 
cases  heretofore,  the  will  was  taken  from  the  actual  presence  of 
the  testator  to  be  attested,  and  then,  of  course,  it  was  necessary 
to  be  shewn  he  still  had  the  power  to  see  the  attestation.  Here 
the  will  remained  exactly  where  the  testator  signed  it :  he  left 
the  witnesses  when  he  knew  they  were  attesting  it.  This  makes 
a  very  important  distinction  :  and  shews,  most  conclusively,  he 
might  have  seen,  if  he  would.  It  comes  up  to  what  Judge 
Richardson  said  in  Reynolds  vs.  Reynolds^  (1  Sp.  256). 
Speaking  of  the  necessity  that  the  witnesses  should  be  in  such 
15 
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a  position  that  the  testator  could  have  seen  them  sign,  "  which, 
(says  he)  means,  that  they  must  not  withdraw  themselves  from  the 
continued  observance  of  his  senses,  although  the  testator  may, 
himself,  refrain  from  using  such  senses." 

Here,  too,  the  testator  was  in  ordinary  health,  capable  of 
walking,  hearing  and  seeing.  This,  too,  constitutes  ^  very  im- 
portant distinction ;-  in  most  cases  of  wills,  the  testator  js  in 
sickness,  if  not  in  extremis.  It  seems  to  me,  that  this  will  was 
much  more  attested  in  the  testator's  presence,  than  where  a  will 
was  executed  by  a  sick  person,  who,  the  instant  he  signed,  fe 
back  in  bed  and  drew  his  bed  curtains,  so  that  in  fact  he  did  no 
see :  yet  the  witnesses  attesting  by  his  bed-side,  it  was  hold,  did 
so  in  his  presence.  Why?  Because  he  could, 'by  "aif  easy 
effort,"  removing  the  curtams  with  his  hand,  have  seen  ;  or,  per- 
haps, he  could  hear  every  thing  going  on,  and,  therefore,  there 
was  no  danger  of  imposition.  Both  reasons  are  found  in  this 
case, — an  easy  effort  could  have  placed  the  whole  scene  in  the 
testator's  view ;  so  he  could  hear  every  thing  said  or  done. — 
There  was  no  danger  of  imposition,  and  hence  the  statute  is 
satisfied. 

The  case  of  Doe  d.  Wright  vs.  Manifold,  (1  M.  &  S.  294,) 
does  not  stand  in  our  way.  For  there  the  witnesses  removed 
the  will  after  execution  from  the  sick  chamber  to  another  room, 
^and  there  attested.  The  jury  found  specially,  that  the  testator 
was  in  such  a  situation  he  could  not  see  the  witnesses  sign. 
That  was  the  reason  which  Lord  Ellenborough  gave  for  deci- 
ding against  the  will.  Had  it  not  been  for  that,  he  said  he 
would  have  had  great  doubts,  notwithstanding  the  removal  of 
the  will  from  the  sick  chamber  to  another  room,  and  where  it 
was  necessary  for  the  testator  to  have  left  the  bed,  and  to  be 
seated  in  an  easy  chair,  and  then  to  advance  his  head  into  the 
passage.  If  a  case  thus  situated  would  have  created  doubts  of 
the  learned  0.  J.  may  we  not  reasonably  infer,  in  a  case  like 
this,  sustained  by  the  verdict  of  a  jury,  he  would  have  been 
entirely  satisfied  ?  The  case  of  Casson  vs.  Dade,  (1  Bro.  C.  C\ 
99,)  where  the  lady  executed  the  will,  in  her  carriage,  and  the 
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witnesses  attested  in  an  adjoining  law  ojfficc,  would  be  more  like 
this : — there  sitting  in  the  carriage,  by  putting  her  head  out  of 
the  window  of  the  carriage,  she  might,  through  the  office  win- 
dow, see  what  was  going  on.  There,  as  here,  "  an  easy  effi)rt" 
would  have  enabled  her  to  see :  but  there  it  is  not  noted,  that 
she  could  hear  every  thing  done  or  said :  here,  that  is  the  fact, 
and,  in  this  respect,  this  case  has  the  advantage  of  that.  The 
Court  is  satisfied  with  the  verdict  on  the  question  of  attestation 
in  the  presence  of  the  testator. 

The  other  grounds  are  sufficiently  answered  by  the  report  of 
the  Judge  below. 

The  motion  is  dismissed. 

Evans,  Wardlaw,  Frost,  Withers  and  Whitner,  JJ. 
concurred. 

Motion  dismissed. 


The  State  vs.  Nathan,  slave  of  Gabriel  South. 

The  prisoner,  a  slave,  was  tried  for  robbery:  the  proof  was,  that  he  yiolently  assault- 
ed and  threw  down  E.  M.  a  white  woman,  the  prosecutrix,  with  the  intent,  as  it  is 
supposed,  to  ravish  her:  that,  to  induce  him  to  release  her,  she  promised  to  give 
him  money:  he  consented, — followed  her  close  behind  to  her  house  near  by — no 
one  being  at  home  except  herself— where  she,  through  fear,  as  she  testified,  gave<* 
him  a  dollar :  the  prisoner  had  been  first  tried  for  assault  and  battery  with  intent  to 
commit  a  ."ape,  convicted  of  an  assault  and  battery  only,  sentenced  to  be  whipped, 
and  punished  accordingly:— 

Bddj  that  the  conviction  for  assault  and  battery,  under  the  charge  of  assault  and  bat- 
tery with  intent  to  commit  a  rape,  was  no  bar  to  this  prosecution  for  robbery,  (a) 

Hddf  alsOf  that  the  facts  and  circumstances  proved,  taken  in  connection  with  the  re- 
sult of  the  first  trial,  constituted  this  a  case  of  robbery. 

Hddf  further^  that  the  evidence,  concerning  the  general  transaction,  which  was  in 
proof  on  the  first  trial,  was  properly  edmitted  on  the  trial  for  robbery. 

Appeal  finora  the  decision  of  a  magistrate  and  freeholders  convicting  a  slave  of  a  capi- 
tal offence :  at  the  request  of  the  Judge,  before  whom  the  appeal  was  taken,  the 
Court  of  Appeals  heard  argument,  gave  their  opinion  on  the  case,  and  then  left  it 
to  the  Judge  to  make  such  order  as  he  might  think  proper. 

(a)  An  assault  and  battery,  by  a  slave,  upon  a  white  woman,  with  intent  to 
ravish  her,  is,  by  statute,  in  South  Carolina,  a  capital  felony.  IL 
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Before  Wardlaw,  J.  at  Chambers^  Abbeville,  July  22,  1861. 

On  the  26th  February,  1851,  Elizabeth  Mitchell,  a  white 
woman,  of  Laurens  district,  made  oath  before  Thomas  J.  Sul- 
livan, a  magistrate  of  the  same  district,  as  follows : — 

"Personally  came  Elizabeth  Mitchell  before  me,  the  sub- 
scribing magistrate,  and  maketh  oath,  as  the  law  directs,  and 
saith  that,  on  Saturday,  the  22d  of  February,  last  past,  at  the 
residence  of  my  mother,  in  the  district  and  State  aforesaid,  I 
was  attacked  by  a  negro  boy  in  a  rude  and  violent  manner ;  he 
laid  violent  hands  on  me.  I  had  a  hard  scuffle  with  him ;  he 
got  me  down  on  the  ground  and  choked  me  until  he  left  marks 
on  my  neck,  and  by  my  promising  him  to^give  him  what  money 
I  had,  he  let  me  go.  I  went  in  the  house  and  gave  him  one 
dollar ;  that  was  all  that  I  could  find  then  ;  he  left ;  he  abused 
me  a  good  deal  in  the  scuffle  ;  I  am  not  acquainted  with  Gabri- 
el Soulh's  boy  Nathan,  but  from  all  the  circumstances,  and  what 
I  have  heard,  I  believe  it  to  be  him ;  the  boy  that  I  had  the 
scuffle  with,  I  would  suppose  to  be  seventeen  or  eighteen  years 
old,  rather  slim  built,  had  his  hat  off  and  his  shoes." 

Oil  this  affidavit,  a  warrant,  for  the  arrest  of  Nathan,  was 
issued,  stating  the  offence  to  be,  that  "  Nathan,  the  property  of 
Gabriel  South,  did  treat  her,  Elizabeth  Mitchell,  in  the  rude  and 
violent  manner  set  forth  in  the  above  affidavit." 

Nathan  having  been  arrested,  was,  on  the  10th  April,  1851, 
tried  before  Thomas  J.  Sullivan,  magistrate,  and  five  freeholdv^rs, 
under  the  charge  of  an  "  assault  and  battery  with  the  intention 
of  committing  a  rape." 

"Elizabeth  Mitchell,  the  prosecutrix,  was  sworn,  and  said 
that  on  the  22d  February,  1851,  as  she  was  coming  from  the 
spring,  she  saw  a  shadow  come  up  by  the  side  of  her,  and  she 
looked  back,  and  she  saw  the  negro  right  after  her ;  by  the  time 
she  had  turned  again,  he  had  hold  of  her,  and  threw  her  down 
and  choked  her — "  he  choked  me  very  bad" — and  she  broke  his 
hold,  and  then  he  caught  her  by  the  throat  again,  and  she  broke 
his  hold  again,  and  said  to  him  if  he  would  let  her  go,  "  I  would 
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give  him  some  money,"  and  he  said  if  she  would  give  him 
money  he  would  let  her  go.    "  I  got  up  then  and  went  to  the 
house  and  hunted  for  the  money,  and  I  could  not  find  the 
money,  and  asked  him  if  he  would  have  some  meat?  the  boy 
said  no,  he  wanted  the  money,  and  I  got  a  dollar  and  gave  him, 
and  he  walked  very  slow,  and  as  soon  as  he  passed  the  corner 
of  the  house,  so  that  he  could  not  see  me,"  she  started  to  sister 
Caty's.    H  When  he  came  up,  he  caught  her  by  the  waist  and 
threw  her  down ;  she  resisted,  and  broke  his  hold ;  she  broke 
his  hold  with  difficulty ;  he  fell  across  her  breast,  and  she  broke 
his  hold  again ;  she  never  saw  the  boy  before,  but  says  the  boy 
Nathan,  is  the  same  boy  at  the  bar,  and  that  it  is  about  a  quarter 
of  a  mile  to  sister  Caty's  house,  and  that  she  hallooed  three 
times;  she  recognized  the  boy  as  soon  as  she  saw  him  at  Brad- 
ford Boyd's,  without  being  asked  ;  the  boy  seized  her  about  fif- 
teen yards  from  her  mother's  house ;  no  person  lives  with  her 
but  her  mother ;  she  says  her  mother  had  just  left  home ;  and 
two  children  there,  one  four  years  old  and  the  other  one ;  and 
her  mother  returned  Sunday  about  morning ;  about  nine  o'clock; 
this  circumstance  happened  about  nine  or  ten  o'clock;  Mr. 
Balentine's  boy  was  run  away  at  that  time ;  she  says  she  told 
Dr.  Downey  the  boy  was  about  the  size  of  his  boy,  but  she  did 
not  say  he  resembled  his ;  she  was  scared  very  bad  •  her  sister 
Caty  was  at  home  when  she  went  there ;  she  saw  the  boy  at 
Bradford  Boyd's  in  the  night  with  a  cap  on ;  and  he  had  no 
shoes  or  hat  on  when  he  laid  hold  of  her,  and  that  he  was  in  shirt 
sleeves  when  he  made  the  attack  ;  the  negro  was  taller  than  she 
was ;  she  says  the  boy  was  a  black  boy ;  when  she  gave  the 
boy  money  he  did  not  say  that  was  all  he  wanted ;  she  sup- 
posed the  boy  to  weigh  about  130  pounds." 

The  court  found  the  prisoner  guilty  of  "  an  assault  and  batte- 
ry, and  say  that  he  shall  have  one  hundred  lashes  on  the  bare 
back,  with  a  switch — fifty  this  evening  and  fifty  on  Monday 
week,  at  the  Poplar  Spring  meeiing  house." 

In  conformity  with  this  sentence,  the  prisoner  was  punished. 
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On  the  20th  April,  1851,  Elizabeth  Mitchell  made  a  second 
oath  before  Thomas  J.  Sullivan,  as  follows : 

"  Before  me,  personally  came  Elizabeth  Mitchell,  and  on  be- 
ing sworn,  as  the  law  directs,  saith  that  on  the  22d  of  February, 
last  past,  which  was  on  Saturday,  that  she  was  attacked,  and 
rudely  abused,  thrown  down,  violently  and  choked,  with  the  in- 
tention, she  believes,  of  being  ravished,  near  her  mothei's  resi- 
dence, in  the  State  and  district  aforesaid,  by  a  negro  boy  by  the 
name  of  Nathan,  the  property  of  Gabriel  South,  of  the  same 
district  She  further  swears  that,  in  order  to  save  her  life  and 
chastity,  as  soon  as  she  could  speak  from  being  choked,  she  said 
to  the  boy  Nathan,  if  he  would  let  her  up  she  would  give  him 
something  to  eat,  money,  or  any  thing  she  had.  The  said  Na- 
than replied,  then  give  him  the  money.  He  let  her  up  and  she 
went  into  the  dwelling  house,  he  following  close  behind  her. — 
She  found  a  silver  dollar  and  put  it  in  his  hand,  against  her 
will  entirely,  through  fear:  and  to  save  herself  from  further 
violence.  She  picked  up  the  children  and  run  to  her  sister's  in 
great  alarm,  the  boy  Nathan  going  out  around  the  house ;  upon 
returning  to  the  house,  she  found  the  place  where  she  got  the 
silver  dollar  ransacked,  and  a  ten  dollar  bill  gone,  which  she 
has  reason  to  believe  was  done  by  the  negro  Nathan." 

On  this  affidavit,  on  the  21st  April,  1851,  a  second  warrant, 
for  the  arrest  of  Nathan,  was  issued,  stating  the  offence  to  be, 
"  that  Nathan,  a  slave,  the  property  of  Gabriel  South,  of  the  dis- 
trict and  State  aforesaid,  on  the  22d  day  of  February,  last  past, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty- 
one,  in  the  district  and  State  aforesaid,  in  the  dwelling  house  of 
one  Anny  Mitchell,  there  situate,  in  and  upon  one  Elizabeth 
Mitchell,  the  daughter  of  the  said  Anny  Mitchell,  in  the  peace 
of  God  and  the  said  State,  then  and  there  being,  feloniously  did 
make  an  assault :  and  the  said  Elizabeth  Mitchell,  in  bodily 
fear  and  danger  of  her  life  did  put,  and  one  silver  dollar  of  the 
value  of  one  hundred  cents  of  the  goods  and  chattels  of  Anny 
Mitchell,  her  mother,  from  the  person  and  against  the  will  of  the 
said  Elizabeth  Mitchell,  in  the  dwelling  house  aforesaid,  then 
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and  there  violently  and  feloniously  did  steal,  take,  and  carry 
away,  against  the  peace  and  dignity  of  the  same  State  afore- 
said." 

On  the  charge  of  robbery  contained  in  the  above  warrant  the 
prisoner  was  brought  to  trial,  found  guilty,  and  sentenced  to  be 
hung :  thereupon  a  suggestion  was  filed  praying,  1st  a  writ  of 
prohibition,  and  failing  in  that,  2d.  an  order  for  a  new  trial. 

One  of  the  grounds  contained  in  the  suggestion  was  as 
follows. 

"4th.  Because  the  judgment  and  sentence  of  the  Court  of 
Magistrate  and  Freeholders  upon  the  same  slave,  tried  on  the 
10th  of  April,  last  past,  for  an  assault  and  battery  upon  Eliza- 
beth Mitchell,  with  intent  to  commit  a  rape,  which  was  offered 
in  evidence  on  this  trial,  as  a  bar  to  this  prosecution,  should 
have  been  so  held  by  the  Magistrate. 

The  application  was  made  before  his  Honor,  Judge  O'Neall, 
at  Chambers,  at  Columbia,  May  20,  1851,  who  pronounced 
judgment  as  follows : 

O'Neall,  J.  The  various  objections  taken  to  the  organiza- 
tion of  the  Court,  want  of  nolice  and  defect  of  the  record,  can- 
not avail  the  prisoner.  I  cannot  notice  them  all.  The  most 
prominent  may  deserve  particular  nolice.  There  is  no  legal 
objection  to  the  summoning  of  a  juryman,  who  was  summoned 
for  the  trial  of  the  same  slave  for  a  different  offence.  The  legal 
objection  arises  when  there  has  been  a  trial,  and  a  new  trial  is 
ordered.  So,  too,  the  Magistrate  did  right  in  refusing  to  be  su- 
perseded in  the  trial,  and  not  permitting  questions  to  be  asked  of 
himself  and  the  jurors  as  to  their  opinions.  BaldwMs  case 
decides  that  no  such  question  shall  be  put  to  a  juror. 

The  notice  was  not  sufficient  in  the  first  instance,  but  the 
case  was  adjourned  over  to  the  next  day ;  that  supplied  the 
defect. 

The  objections  to  the  address  of  the  warrant  against  the 
slave,  its  execution,  and  the  execution  of  the  summons  or  war- 
rant (as  it  is  called)  for  the  jurors,  cannot  avail.    The  warrant 
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is  directed  to  any  lawful  constable,  the  prisoner  was  brought  up 
under  the  warrant,  and  the  jurors  attended. 

This  is  sufficient. 

The  manner  of  stating  the  charge  is  sufficient.  The  techni- 
cal precision  of  an  indictment  is  not  expected  or  required.  Any 
plain  statement  in  writing  of  the  offence  is  all  that  the  law 
requires.  I  have  not  discovered  any  incompetent  evidence 
received  by  the  Court.  In  general,  I  think  the  case  was  very 
properly  conducted,  and  the  Magistrate  deserves  to  have  it  said, 
that  he  has  displayed  great  judgment  and  general  accuracy. 

Upon  two  grounds,  however,  I  think  I  ought  to  award  the 
prohibition. 

1st.  The  prisoner's  offence  is  not  robbery. 

2d.  The  former  conviction  is  a  bar  to  any  other  proceeding. 

1.  It  may  be,  that  an  assault  with  an  intent  to  commit  a  rape, 
followed  by  the  delivery  and  acceptance  of  money  to  obtain  an 
exemption,  would  be  robbery.  But  here  the  former  conviction 
has  negatived  forever  and  conclusively  the  intent  to  commit  a 
rape.  The  case  from  East  (Blackman^s  case)  is  a  strong 
authority  against  the  prisoner ;  but  the  distinction  to  which  I 
have  just  alluded  prevents  its  force  and  effect  upon  this  case. 
So,  too,  I  think,  there  is  a  very  material  distinction,  in  the  fact 
there  stated,  that  the  force  was  continued  to  the  delivery  of  the 
money  and  afterwards.  Here  the  woman  was  released,  went  to 
the  house,  seventy  or  eighty  yards  distant,  and  delivered  the 
money  without  any  show  of  force.  There  is  nothing  in  the 
case  looked  at  in  the  points  of  view  which  I  have  suggested, 
which  amounts  to  robbery  or  even  larceny. 

2.  I  have  no  doubt  that  two  offences  may  arise  out  of  the 
same  act.  I  am,  however,  not  prepared  to  say,  that  the  same 
facts  will  constitute  two  distinct  felonies.  Certainly,  however, 
there  cannot  be  a  misdemeanor  and  a  felony  in  the  same  trans- 
action, of  which  the  prisoner  may  be  successively  convicted. 
The  misdemeanor  is  merged  in  the  felony.  Here  the  prisoner  is 
convicted  of  assault  and  battery,  on  the  charge  of  an  assault 
and  battery  with  an  intent  to  commit  a  rape.    The  intent  being 
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negatived,  there  could  be  no  felony.  For  if  there  was  no  intent 
to  commit  a  rape,  the  delivery  of  the  money  was  without  such 
a  putting  in  fear,  as  the  law  requires  to  make  the  offence 
of  robbery. 

I  think  the  former  conviction  concludes  the  whole  matter. 

The  writ  of  prohibition  is,  threfore,  ordered — that  the  slave 
be  discharged  from  prison  and  delivered  to  his  master. 

From  the  above  order,  awarding  a  writ  of  prohibition,  an  ap- 
peal was  taken,  on  the  grounds, 

1.  Because  it  is  respectfully  submitted,  that  the  Judge  erred 
in  ruling  that  the  case  made  in  the  prosecution  and  found  by 
the  jury,  was  not  robbery. 

2.  Because  the  finding  of  the  jury  in  the  previous  case  against 
said  slave,  for  an  assault  and  battery  with  intent  to  commit  a 
rape,  was  no  bar  to  the  present  prosecution  for  robbery. 

3.  Because  the  decision  of  his  Honor,  ordering  the  prohibition, 
is,  in  other  respects,  contrary  to  law. 

The  appeal  was  heard  in  May,  1851,  and  the  Court  of  Ap- 
peals set  aside  the  order  of  Judge  O'Neall,  holding,  that  a  writ 
of  prohibition  could  not  be  granted,  and  that  the  only  remedy 
was  by  appeal  for  a  new  trial.  See  the  case  reported  4  Rich.  His 
Honor,  Judge  O'Neall,  then,  after  notice  and  upon  application, 
ordered  a  new  trial,  on  the  grounds  on  which  he  had  granted 
the  writ  of  prohibition. 

A  second  trial  for  robbery  was  had,  which  resulted  in  a 
mistrial. 

On  the  9th  July,  1851,  the  prisoner  was,  before  Lem.  G.  Wil- 
liams, magistrate,  and  five  freeholders,  tried,  the  third  time,  for 
the  robbery. 

Elizabeth  Mitchell,  the  prosecutrix,  testified  substantially  to 
what  she  had  sworn  on  the  trial  for  assault  and  battery  with  in- 
tent to  commit  a  rape.  She  added,  "  the  scuffle  was  seventy 
yards  from  the  house ;  she  said  she  stated  on  a  former  trial  it 
was  about  fifteen  yards — it  had  not  been  measured  then  ;  •  *  • 
He,  the  negro,  followed  me  close  on  to  the  house,  and  stood  in 
the  door  until  I  found  the  money ;  he  stood  in  the  door  about 
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thirty  feet  from  me,  and  kept  his  eyes  on  me  all  the  time  I  was 
searching  for  the  money,  say  about  fifteen  mimites ;  I  hunted 
for  the  paper  money  first ;  there  was  nobody  about  the  house ; 
I  was  very  much  alarmed ;  I  found  a  silver  dollar  and  gave  it 
to  him ;  it  was  my  mother's  money ;  I  gave  it  to  him  for  fear  of 
my  life  or  bodily  injury,  and  not  voluntarily.  *  *  *  When  I  came 
back  to  the  house,  the  drawer  was  broken  open  and  a  ten  dollar 
bill  taken." 

The  Court  found  the  prisoner  guilty,  and  sentenced  him  to  be 
hung,  on  Friday,  29th  August,  1851. 

Gabriel  South  appealed,  and  gave  notice  that  he  would  move, 
before  his  Honor,  Judge  Wardlaw,  for  a  new  trial,  on  the 
grounds, 

1st.  Because  the  Magistrate  erred  in  admitting  in  evidence 
testimony  as  to  the  assault  and  battery  with  intent  to  commit  a 
rape  on  the  prosecutrix ;  for  which  the  prisoner  was  tried,  con- 
victed and  punished,  under  a  verdict  of  a  magistrate  and  free- 
holders, rendered  on  the  10th  April,  last  past. 

2d.  Because  the  facts  of  this  case  will  not  constitute  a  robbe- 
ry in  law. 

3d.  Because  the  ofience  committed,  is  clergiable,  and  the  pris- 
oner should  not  be  executed. 

4th.  Because  this  was  a  second  trial  for  the  same  offence,  and 
the  former  verdict  should  have  been  held  a  bar  to  this  proceeding. 

5th.  The  verdict  found  against  the  prisoner  on  the  10th  of 
April  last,  by  the  Magistrate  and  freeholders,  which  was  pleaded 
in  bar  of  this  prosecution,  should  have  been  held  a  good  de- 
fence, because  the  evidence  in  this  case  is  sufficient  to  have 
convicted  the  prisoner  of  the  offence  for  which  he  was  then 
tried,  and  without  the  evidence  which  was  necessary  to  that 
conviction  being  offered  in  this  case,  the  offence  of  robbery 
charged  in  this  prosecution  is  incomplete. 

6th.  Because  the  affidavit  upon  which  the  prisoner  was  tried 
on  the  10th  of  April  last,  contained  the  same  charge  of  robbery, 
for  which  the  prisoner  is  now  convicted — and  the  silence  of  the 
verdict,  in  relation  to  the  robbery  on  such  first  trial,  was  an  ac- 
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quittal  of  that  branch  of  the  o£fence.  Because  the  Court  of 
Magistrate  and  freeholders,  then  had  jurisdiction  of  the  whole 
matter.  The  prisoner  appeared  to  defend  the  whole  charge  con- 
tained in  the  affidavit  and  warrant  of  arrest ;  and  if  the  prison- 
er was  not  technically  put  upon  his  trial  for  the  robbery,  he 
might  have  been,  and  that  is  conclusive  of  the  whole  matter. 

7th.  The  Magistrate  and  freeholders  wholly  disregarded  the 
law  of  this  case,  as  laid  down  by  his  Honor,  Judge  O'Neall, 
who  granted  the  former  new  trial  in  this  case — and  who,  by  the 
Act  of  1833,  is  made  the  Appeal  Bench  in  such  cases. 

The  motion  was  made  on  the  22d  July,  at  Abbeville,  and  his 
Honor  delivered  his  opinion  as  follows : 

Wardlaw,  J.  The  testimony  reported  by  the  Magistrate, 
appears  to  me  to  show  that  the  questions  concerning  the  credibili- 
ty of  the  prosecutrix,  and  the  proof  of  the  alibi  which  was 
attempted  in  the  defence,  were  properly  decided  against  the 
prisoner.  Only  a  strong  assurance  of  error  committed,  would 
induce  me  to  interfere  with  the  conclusion  which  the  triers,  ap- 
pointed by  the  law,  have  attained  upon  questions  of  fact. 

That  benefit  of  clergy  has  been  taken  away  from  the  crime  of 
robbery,  does  not  admit  of  doubt.  The  remaining  questions  of 
law  which  have  been  argued,  may  then  be  resolved  into  three, 
to  wit : 

1.  Is  the  conviction  of  assault  and  battery,  had  against  the 
prisoner  in  April  last,  for  the  same  general  tnsnsaction  now 
proved  against  him,  and  upon  the  same  evidence  now  adduced, 
a  bar  to  this  prosecution  for  robbery  ? 

2.  Do  the  facts  and  circumstances  now  in  evidence,  taken  in 
connexion  with  the  former  finding  as  to  intent,  constitute  a 
case  of  robbery  ? 

3.  The  evidence  concerning  the  supposed  intent  to  ravish, 
concerning  the  actual  violence  done  to  the  prosecutrix,  and  con- 
cerning all  the  circumstances  prior  to  the  moment  when  the 
prisoner  released  the  prosecutrix  from  his  grasp  and  she  started 
towards  the  house,  having  all  been  offered  on  the  trial  in  April, 
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and  the  guilt  thereby  established  having  all  been  embraced  in 
the  offence  whereof  the  prisoner  was  then  convicted — was  not 
all  such  evidence  inadmissible  on  the  present  trial? 

My  impressions*  are  unfavorable  to  the  prisoner  upon  every 
one  of  these  questions,  and  if  1  were  now  to  pronounce  an  opin- 
ion, it  would  answer  them  thus : 

1.  Assault  and  battery  and  robbery,  are  not  like  those  offences 
whereof  one  grows  out  of  the  other  by  the  occurrence  of  some 
circumstance  supervening  the  acts  of  the  offender,  as  murder 
grows  out  of  an  assault  with  intent  to  kill  by  the  death  of  the 
person  assailed ;  nor  are  they  like  those  offences  whereof  one 
necessarily  contains  the  other,  and  is  made  larger  than  it  by  ad- 
ditional acts  of  the  offender,  as  rape  contains  an  assault  with  in- 
tent to  ravish,  and  also  acts  additional  thereto ;  but  they  are  dis- 
tinct offences,  dissimilar  in  kind  as  in  degree,  one  being  no  ne- 
cessary ingredient  of  the  other:  they  may  be  both  perpetrated 
in  the  same  transaction,  but  they  must  be  severally  consummated 
by  different  acts,  however  nearly  simultaneous  those  acts  may  be  ; 
and  the  act  which  consummates  one  may  be  wholly  wanting  to 
the  completion  of  the  other.  All  that  is  alleged  in  a  charge  of 
robbery,  or  that  is  necessary  to  be  proved  to  support  such  a 
charge,  would  be  insufficient  to  produce  a  conviction  of  assault 
and  battery,  and  vice  versa.  Under  the  simple  allegation  of  one 
of  these  offenceSj  there  could  not  be  regularly  a  conviction  of  the 
other ;  and  however,  in  the  loose  practice  of  a  Court  of  Magis- 
trate and  freeholders,  it  may  have  been  lawful  to  join  in  one 
trial  felony  and  misdemeanor,  or  dissimilar  offences  of  either 
grade  or  both  grades,  the  conviction  of  assault  and  battery  was 
actually  had  under  a  charge  which  did  not  include  any  allega- 
tion of  robbery,  and  from  it  an  acquittal  of  the  robbery  cannot 
be  inferred  by  reason  of  merger,  or  any  other  principle  of  crimi- 
nal law. 

The  former  conviction,  then,  is  no  bar  to  the  present  prosecu- 
tion. 

2.  Whatever  may  have  been  the  intent  of  the  assault  and  bat- 
tery, the  acts  of  the  prisoner  which  followed  it,  (when  explained 
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and  characterized  by  his  previous  violence,)  show  such  a  taking 
by  putting  in  fear,  as  constitutes  a  case  of  robbery. 

3.  The  testimony  of  the  prisoner's  conduct  previous  to  the 
takingy  although  it  may  show  an  offence  distinct  from  the  one 
he  is  now  charged  with,  was  pioperly  admitted  as  evidence  of 
other  transactions  referable  to  the  point  in  issue ;  just  as  evidence 
of  an  outrage  upon  another  female,  for  which  the  prisoner  had 
been  punished  before  the  day  of  the  offence  now  alleged,  would 
have  been  admissible  to  show  the  true  motive,  meaning  and  effi- 
ciency of  equivocal  acts,  which  actually  did  excite  fear  and 
constrain  the  delivery  of  money. 

But  the  conclusions  which  I  would  thus  attain,  are  directly 
opposed  to  the  opinions  which,  upon  the  first  two  and  the  most 
material  of  these  questions,  Judge  O'Neall  expressed  in  grant- 
ing an  order  for  prohibition,  and  repeated  in  granting  a  new  trial 
in  this  very  case,  upon  almost  the  same  testimony  as  that  which 
is  now  before  me.  The  questions,  I  understand,  were  fully 
argued  before  the  Court  of  Appeals  in  May  last,  when  I  was 
holding  the  Circuit  Court  in  Charleston  ;  but  the  opinion  of  the 
Court  of  Appeals  only  set  aside  the  order  for  prohibition,  and  left 
these  questions  for  the  consideration  of  the  Judge  to  whom  the 
application  for  new  trial  might  be  made.  If  the  result  of  the 
new  trial  had  been  conformable  to  Judge  O'Neall's  opinion,  or 
if  the  appeal  had  been  again  taken  to  him,  I  would  have  been 
saved  from  the  painful  necessity  of  balancing  bet- .  een  the  author- 
ity of  a  brother's  opinion  on  one  hand,  and  the  arguments  which 
give  a  contrary  tendency  to  my  own  judgment  on  the  other. 

As  the  matter  is,  however,  I  cannot,  in  view  of  the  momentous 
and  irreparable  consequences  which  would  ensue  to  the  prisoner, 
venture  to  give  my  impressions  the  form  of  a  definite  opinion 
refusing  a  new  trial.  Nor  can  I,  in  the  honest  discharge  of  my 
duty,  order  a  new  trial,  without  seeing  the  particular  wherein  I 
can  say  that  the  conviction  is  erroneous. 

To  give  time,  therefore,  for  consultation  with  my  brethren 
when  we  meet  next  winter,  or  for  then  taking  the  opinion  of  the 
Court  of  Appeals  after  full  argument,  if  that  will  be  permitted,  I 
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will  suspend  the  execution  of  the  sentence  until  further  order  be 
made.  Notwithstanding  that  an  appeal  does  not  ordinarily  lie 
from  the  decision  of  a  Circuit  Judge  upon  an  application  like 
this,  I  trust  that  the  peculiar  circumstances  here  existing  will  in- 
duce such  action  by  the  Court  of  Appeals  as  will  settle  conflict- 
ing opinions  concerning  the  law  involved  in  the  case. 

It  is  ordered,  that  the  execution  of  the  sentence  passed  upon 
the  prisoner  be  stayed  until  a  new  day  be  assigned  by  further 
order ;  and  that  until  some  contrary  order  be  made,  the  prisoner, 
Nathan,  be  detained  in  safe  custody  by  the  sheriff  of  Laurens 
district. 

It  is  further  ordered,  that  the  case  be  docketed  on  the  docket 
of  the  Court  of  Appeals,  at  its  next  sitting  in  Columbia,  and  that 
the  counsel  on  both  sides  be  prepared  to  argue  it  fully  there  be- 
fore the  said  Court,  if  permission  for  them  to  do  so  shall  be  given, 
the  prisoner's  counsel  preparing  the  briefs  and  taking  the  part  of 
appellants,  as  if  this  were  a  refusal  of  their  application. 

The  case  was  now  heard  in  this  Court. 

JoneSj  for  the  appellant  The  evidence  as  to  the  assault  and 
battery  should  not  be  received  on  the  trial  for  robbery ;  because, 
for  the  assault  and  battery  the  prisoner  had  been  already  tried 
and  convicted :  and  without  that  evidence  there  was  no  proof 
that  the  prosecutrix  was  put  in  fear.  1  Stark.  Ev.  227;  Dud.  43 
2  N.  &  McO.  280 ;  2  Bail.  49  ;  7  Conn.  R.  54 ;  15  Mass.  187 
Hale  P.  C.  246  ;  4  Coke,  46  ;  7  Conn.  R.  414 ;  4  Wend.  Bl.  335, 
note  9  ;  1  Chit.  Cr.  L.  452,  462;  1  Greenl.  R.  361 ;  17  Wend.  386 
12  Pick.  496 ;  2  Leach,  16  ;  1  Chit.  Cr.  L.  453 ;  3  B.  dz.  C.  602 
1  Hale  P.  C.  425  ;  Foster  Cr.  L.  64.  The  State  had  the  oppor- 
tunity to  make  the  charge  for  robbery  when  the  prisoner  was  first 
tried.  It  then  failed  to  make  the  charge  and  is  concluded.  There 
is  no  technical  indictment  in  a  Court  of  Magistrate  and  free- 
holders, and  upon  the  first  affidavit  and  warrant  the  prisoner 
might  have  been  tried  for  robbery.  I  Bac.  Abr.  633 ;  2  Strob. 
106;  I  Bail.  324;  1  Johns.  Ch.  91 ;  1  Rich.  Eq.  271 ;  3  Strob. 
Eq.  139.  Admitting  that  evidence  of  the  assault  and  battery 
was  admissible  on  this  prosecution,  still  the  evidence  was  not 
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sufficient  to  convict  the  prisoner  of  robbery.  It  is  clear  the  pri- 
soner did  not  intend  to  force  money  from  the  prosecutrix.  The 
verdict  on  the  first  trial  negatived  the  charge  of  a  feloneous  intent 
to  ravish.  There  was  therefore  no  feloneous  intent  at  all.  The 
act  was  a  mere  trespass.  2  East  P.  C.  707,  711 ;  2  Hale,  247; 
1  Chit.  Cr.  L.  457 ;  1  Leach,  135,  note  a ;  2  Stark.  Ev.  740 ; 
Roscoe  Ev.  36.  No  sufficient  putting  in  fear.  2  East  P.  C.  661, 
709,  713,  715,  727,  732,  734 ;  Foster  Cr.  L.  129 ;  Leach,  199 ; 
1  East^s  Addenda,  26  ;  Roscoe  Cr.  Ev.  749.  The  decision  of  his 
Honor  was  like  the  decision  of  the  Appeal  Court  on  the  case, 
and  the  magistrate  and  freeholders  were  bound  to  regard  it. 

Sullivan,  Young,  contra,  cited  2  East  P.  C.  707, 71 1 ;  2  Hawk. 
627,  ch.  35  §  5 ;  12  Pick.  496 ;  2  Mass.  409 ;  17  Pick.  396 ;  1  Ch. 
Cr.  L.  452,  453,  457 ;  1  No.  Car.  Law  Rep.  619 ;  Roscoe  Cr.  Ev. 
742,  837;  1  East's  Add.  844,  chap.  21;  4B1.  Com.  336;  2 
Leach,  816. 

Jones,  in  reply.    1  Stark.  Ev.  445,  449. 

The  opinion  of  a  majority  of  the  Court  was  given  as  fol- 
lows: 
After  full  argument  heard  in  this  case  we  are  of  opinion. 
First,  That  the  result  of  the  former  trial,  (wherein  the  prisoner, 
under  the  charge  of  assault  with  intent  to  ravish,  was  convicted 
of  assault  and  battery,  and  in  effect  acquitted  of  the  intent  to 
ravish),  was  no  bar  to  this  prosecution,  wherein  the  prisoner  has 
been  convicted  under  a  charge  of  robbery : — 

Second,  That  the  facts  and  circumstances  contained  in  the 
report  of  the  evidence  in  this  case,  taken  in  connection  with  the 
result  in  the  former  case,  constitute  a  case  of  robbery : — 

Third,  That  the  evidence  concerning  the  general  transaction 
which  was  in  proof  on  the  first  trial,  being  referable  to  the  point 
in  issue  on  the  second  trial,  was  properly  admitted  : — 

Fourth,  That  further  order  in  the  case  pertains  to  the  Judge, 
to  whom  the  application  for  new  trial  was  made,  and  who  has 
sought  our  opinions :  and  that  (the  case  being  remanded  to  him) 
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it  is  for  him  either  to  order  a  new  trial,  or  to  assign  a  new  day 
for  execution  of  the  sentence.  Josiah  J.  Evans. 

T.  J.  Withers. 

J.  N.  Whitner. 

D.  L.  Wardlaw. 

Edward  Frost. 

O'Neall,  J.  dissenting,  gave  his  opinion  as  follows : 

In  this  case,  although  Judge  Wardlaw  could,  if  he  had 
thought  proper,  have  refused  the  prisoner's  motion,  and  no  appeal 
would  have  lain  from  his  decision,  yet  as  he  has  asked  the  opin- 
ion of  the  members  of  the  Appeal  Court,  I  simply  state,  that  I 
think,  as  I  have  heretofore  stated,  that  there  is  legally  no  such 
offence  as  robbery  of  which  the  prisoner  can  now  be  convicted. 

The  former  conviction  has  settled,  that  there  was  no  assault 
and  battery  with  intent  to  conunit  a  rape.  It  is,  therefore,  accord- 
ing to  my  notions  of  law,  incompetent  to  offer,  on  the  charge  now 
made,  those  facts.  They  are  merged  in  the  record  of  conviction 
of  assault  and  battery.  Cutting  off  this  proof,  there  is  no  proof 
of  force,  or  fear,  which  can  make  the  offence  robbery.  Indeed 
there  is  no  larceny :  it  is  the  delivery  of  a  dollar  without  com- 
pulsion. 

So,  too,  I  hold  the  former  conviction  is  a  bar  to  this  accusation. 
The  warrant  contains  really  the  charge  on  which  the  prisoner 
was  tried.  Every  fact  now  charged  is  there  charged.  To  talk 
about  the  precision  of  indictments,  and  the  rules  growing  out  of 
them  as  applicable  to  magistrates  and  freeholders's  courts,  will 
be,  as  I  think,  a  talk  to  end  in  palpable  injustice.  But  considered 
on  the  most  technical  grounds,  it  must  have  the  same  effect.  The 
prisoner  cannot  be  now  convicted  without  resorting  to  the  very 
evidence  which  convicted  him  before.  This  is  enough  to  shew 
that  the  former  record  is  a  bar. 

In  justice  ought  it  not  to  be  so  ?  The  prisoner  has  been  severely 
whipped, — and  even  if  that  was  too  small  a  punishment,  do  the 
humane  principles  of  the  common  law  demand  any  thing  further? 
Sure  am  I,  they  do  not.    If  the  prisoner  was  a  white  man^  and 
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not  a  negro,  could  such  a  course  receive  the  countenance  of  any 
one? 

I  think,  too,  that  the  magistrate  and  freeholders  were  bound  to 
follow  my  decision,  and  that  Judge  Wardlaw  should  have  en- 
forced it.  Any  other  course  leads  to  the  strange  anomaly  of  six 
different  appellate  jurisdictions  from  negro  trials :  and  all  of  them 
often  in  direct  collision  witl^  one  another. 

I  close  now  my  duty  to  this  case,  with  the  happy  relief,  that, 
if  I  have  been  in  error,  it  has  been  corrected  by  the  better  judg- 
ment of  my  brethren, — and  I  am  sure,  I  am  more  gratified  by  the 
consciousness,  that  none  of  the  blood  of  this  negro  will  rest  upon 
me,  than  the  prosecuting  parties  can  be,  who  will  now  be  grati- 
fied by  offering  up  his  blood,  as  a  sacrifice  on  the  altar  of  public 
justice. 

Waldlaw,  J.  then  made  an  order  refusing  a  new  trial,  and 
assigning  a  new  day  for  execution  of  the  sentence  passed  by  the 
Court  of  Magistrate  and  freeholders. 
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Levi  J,  Moses  vs.   W.  C.  Oatewood. 

Where,  in  slander,  the  only  plea  justifies  the  words  spoken  as  true,  the  affirmatiTe 
of  the  issue  being  on  the  defendant,  he  has  the  right  to  open  and  reply  in  evidence 
and  argument 

Before  Wardlaw,  J.  at  Charleston,  May  Term,  1851. 

The  declaration  alleged  that  the  plaintiff  was  book-keeper  in 
the  South  Western  Rail  Road  Bank,  and  the  defendant,  to  canse 
his  dismissal  from  oflSce,  in  discourse  with  the  President  of  the 
Bank  and  others,  spoke  these  words,  "  Levi  J.  Moses,  one  of  the 
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officers,  induced  me  (the  defendant)  to  endorse  a  lottery  ticket 
and  become  responsible  for  a  prize,  by  promising  to  pay  me  an 
old  judgment  debt,  and  has  refused  to  pay,"  whereby  plaintiff 
lost  his  employment  in  Bank,  and  incurred  expense,  &c. 

The  only  plea  avered,  that  plaintiff  had  owed  defendant  a 
note  of  $445,  and  defendant  had  thereon  recovered  against  the 
plaintiff  a  judgment  of  $544.  Plaintiff  was  admitted  to  the 
benefit  of  the  insolvent  debtors's  Act — drew  a  prize  in  a  lottery, 
payable  forty  days  after  the  drawing,  and  promised  if  defendant 
would  endorse  the  lottery  ticket,  he,  plaintiff,  would  pay  the 
judgment.  Defendant  endorsed  the  ticket,  and  plaintiff  would 
not  pay  the  judgment,  wherefore  the  words  were  spoken,  &c. 

The  replication  denied  that  plaintiff  requested  the  defendant 
to  endorse  the  ticket,  and  promised  if  defendant  would  indorse, 
that  he,  plaintiff,  would  pay  the  judgment. 

Issue  joined  thereon. 

Defendant  claimed  the  right  to  open  and  reply  in  evidence 
and  argument,  and  his  Honor  allowed  it  to  him. 

With  proper  instructions  upon  the  evidence  given  the  case 
was  submitted  to  the  jury,  who  found  for  the  defendant. 

The  plaintiff  appealed  and  now  moved  for  a  new  trial,  on  the 
grounds : 

1.  That  his  Honor  gave  the  final  reply  to  the  defendant,  who 
offered  evidence. 

2.  Because  the  verdict  was  against  evidence,  and  without 
evidence  to  justify  it. 

Hunt,  for  appellant. 
Petigru,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Wardlaw,  J.  The  general  rule  of  the  English  practice  w:as, 
until  a  very  recent  period,  without  exception,  that  the  party  who 
has  to  maintain  the  only  affirmative  or  all  the  affirmatives  in  the 
issue  01  issues,  made  by  the  pleadings  on  the  trial,  is  entitled  to 
begin  and  reply  in  argument.  (3  Chit.  Gen.  Prac.  872 ;  Cotton 
vs.  James,  1  Mood.  &  Malk.  275 ;  22  Eng.  C.  L.  R.  305.  and 


236  APPEALS  AT  LAW. 


Moses  vs.  Gatewood. 


note  by  reporter.)  If  the  defendant  had  the  aiTirmative,  it  was 
thought  that  a  question  of  damages,  which  must  necessarily  go  to 
the  jury  with  the  issue,  and  be  considered  by  them  if  the  issue 
should  be  found  for  the  plaintiff,  did  not  make  a  difference :  not 
even  in  those  cases  where  the  plaintiff  was  obliged  to  prove 
damages  in  order  to  have  recovery  of  any  more  than  nominal 
damages,  and  where  the  defendant  was  allowed  to  reply  in  evi- 
dence concerning  damages  to  the  plaintiff's  evidence,  (which 
had  gone  not  only  to  disprove  the  issue,  but  to  show  the  damage 
sustained,)  and  of  course  the  plaintiff  was  allowed,  by  rejoinder 
in  evidence,  to  reply  to  the  defendant's  answer  concerning  dam- 
ages. It  was  said  that  the  question  of  damages  does  not  give 
the  plaintiff's  counsel  a  right  to  begin,  because  the  defendant  is 
the  actor,  and  has  undertaken  to  show  that  which  may  prevent 
the  consideration  of  damages  :  and  does  not  give  him  a  right  to 
reply,  because  if  the  issue  should  be  found  for  the  defendant,  it 
would  be  a  waste  of  time  to  inquire  into  damages.  The  case 
was  different,  whereby  a  judgment  by  default  as  to  part,  or  by 
anything  else  in  the  pleadings,  the  claim  for  some  damages,  in- 
stead of  being  contingent  and  secondary,  as  where  it  depended 
on  the  decision  of  an  issue,  was  indefeasible,  whatever  might  be 
the  result  of  the  issue  :  and,  of  course,  upon  a  mere  writ  of  in- 
quiry the  plaintiff  began  and  replied. 

The  inconveniences  of  allowing  the  defendant,  by  tendering 
an  unimportant  issue,  to  have,  in  all  cases,  the  beginning  and 
reply,  although  the  matters  submitted  to  the  jury  necessarily 
involved,  in  case  of  a  verdict  for  the  plaintiff,  the  inquiry  of 
damages,  induced  the  fifteen  Judges  of  England,  in  1832,  to  in- 
troduce an  exception  to  the  general  rule,  to  this  effect :  in  actions 
for  personal  injuries,  also  libel  and  slander,  the  plaintiff  shall 
begin,  although  the  general  issue  may  not  have  been  pleaded,  but 
there  is  only  a  sf)ecial  issue,  the  affirmative  of  which  is  on  the 
defendant.  {Carter  vs.  Jones,  6  Car.  &  P.  64  ,-  25  Eng.  C.  L. 
R.  283.)  In  all  other  oases  the  general  rule  was  left  undisturb- 
ed, although  further  modifications  of  it  are  said  by  some  of  the 
reporters  to  have  been  contemplated. 
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In  our  Court  (he  general  rule,  as  it  formerly  prevailed  in  Eng- 
land, has  long  been  established  by  rule  of  Court,  and  is  contain- 
ed in  the  revised  rules  which  were  adopted  in  1837.(a)  In  May, 
1833,  it  was  held  to  be  applicable  to  an  action  of  slander,  {anon- 
ymous, 1  Hill,  251 :)  it  has  often  since  been  recognized  and  ap- 
plied in  practice.  In  this  case  the  defendant  took  the  risk  of 
sustaining  the  allegation  he  had  made :  there  was  nothing  in 
the  nature  of  the  issue  which  could  have  rendered  it  difficult  for 
the  plaintiff's  counsel  to  anticipate  the  course  of  the  reply  upon 
the  issue :  the  distinct  question  presented  by  the  issue,  with  in- 
structions as  to  the  lurden  it  imposed  upon  the  defendant,  was 
carefully  submitted  to  the  jury  :  and  the  result  has  shown  that 
if  a  reply  upon  the  question  of  damages  had  been  given  to  the 
plaintiff's  counsel,  and  he  had  confined  himself,  as  he  should 
have  done,  to  that  question,  there  would  have  been  mere  waste 
of  time  and  trouble,  as  the  question  of  damages  never  came  to 
be  considered. 

Upon  the  facts  it  is  needless  to  comment.  This  Court  has 
carefully  reviewed  the  report  of  them,  and  considered  the  obser- 
vations which  have  been  addressed  to  it  on  the  part  of  the 
plaintiff.  This  is  one  of  many  cases  in  which  the  verdict  of  the 
jury  must  be  conclusive,  for  according  to  the  impression  which 
this  or  that  portion  of  the  testimony  might  have  produced,  might 
the  finding  have  been  on  one  side  or  the  other. 

The  motion  is  dismissed. 

O'Nkall,  Evans,  Frost  and  Withers,  JJ.  concurred. 
Whitner,  J.  absent. 
Motion  dismissed. 


The  Slate  vs.  Wcdter  Levy  LindenthalL 

Where  one  obtains  possession  of  goods  by  false  representations,  intending  to  con- 
Tcrt  them  to  his  own  use,  and  afterwards  does  convert  them,  entirely  or  partially, — 
the  owner  not  having  parted  with  the  right  of  property, — it  is  larceny. 

(a)  62  Rule,  Miller,  42.  " 
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Before  Evans,  J.  at  Charleston,  Fall  Term,  1851. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows: 
"  The  prisoner  was  indicted  for  stealing  a  diamond  brooch,  a 
bracelet  and  a  finger  ring,  worth  in  all  several  hundred  dollars, 
the  property  of  Hayden  &  Gregg.  He  was  a  stranger,  recently 
come  to  Charleston ;  he  claimed  to  be  a  British  subject,  and  made 
his  appearance  at  the  store  of  Hayden  ic  Gregg  in  company  with 
a  Mr.  Lance,  who  was  a  clerk  in  the  office  of  the  British  Consul. 
"Andrew  Y.  Gardner,  a  clerk  in  the  store,  said  the  prisoner 
came  into  the  store  and  purchased  a  gold  watch,  at  the  price  of 
$175,  and  left  it  to  be  regulated ;  he  asked  for  the  loan  of  one  to 
wear  in  the  mean  time — a  cheaper  one,  worth  about  $50,  was 
loaned  to  him.  On  the  Saturday  after,  he  called  again  alone, 
and  said  he  liked  the  watch  he  had  and  would  keep  it  in  place 
of  the  other.  He  said  he  desired  to  make  a  lady  a  present,  and 
requested  he  might  be  permitted  to  take  several  articles  for  her 
to  choose  from  amongst  them.  He  would  return  in  half  an  hour, 
and  return  the  other  articles  and  pay  for  the  watch  and  the  arti- 
cles which  the  lady  selected.  The  clerk  said  that  having  seen 
him  in  the  company  of  Mr.  Lance,  he  did  not  hesitate  to  entrust 
him  with  the  jewelry ;  this  was  before  or  about  9  o'clock.  He 
did  not  return,  and  the  clerk  began  to  fear  he  had  trusted  too 
much  to  a  stranger ;  he  made  a  memorandum  of  the  articles  and 
the  prices,  and  gave  it  to  another  clerk,  that  he  might  receive 
payment  if  the  prisoner  called.  The  witness  then  went  about 
11  o'clock  to  the  rail  road,  to  see  if  the  prisoner  attempted  to  go 
off.  About  the  time  the  cars  started,  tho  prisoner  arrived  in  a 
buggy,  had  his  trunk  taken  ofif,  but  the  cars  started  before  he 
went  on  board  ;  he  desired  the  agent  to  have  them  stopped,  which 
was  refused.  He  then  got  in  the  buggy  and  rode  off,  the  witness 
followed  him — ^he  was  soon  out  of  sight ;  he  then  returned  to  the 
store,  and  enquired  if  the  prisoner  had  returned ;  he  was  an- 
swered in  the  negative ;  he  got  another  clerk  (Spencer)  to  help 
him  hunt  the  prisoner.  He  went  down  the  street  in  pursuit,  saw 
the  prisoner  get  out  of  the  buggy  and  go  into  Holmes's  store  ; 


APPEALS  AT  LAW.  239 


Charleston,  January,  1853. 


went  in  and  found  him  examining  a  pair  of  pistols ;  demanded 
the  jewelry :  the  prisoner  said  he  had  it,  and  if  the  witness  would 
let  him  go,  he  would  return  it  in  half  an  hour,  which  was  re- 
fused ;  he  then  said  if  the  witness  would  go  with  him  he  would 
give  it  to  him.  They  got  in  the  buggy  and  went  to  the  market 
wharf^  where  he  took  from  his  trunk  in  the  ferry  house  the 
brooch  and  bracelet,  and  delivered  them.  The  prisoner  said  he 
would  deliver  the  rest  at  the  Consul's  office ;  he  there  gave  up 
the  watch  and  $20  in  money,  which  he  said  was  all  he  had.  At 
Holmes's  store,  the  prisoner  denied  he  had  been  at  the  rail  road, 
but  afterwards  said  he  had  been,  but  only  intended  to  take  a 
short  ride  into  the  country  and  return.  He  refused  to  tell  where 
the  ring  was — witness  heard  the  ring  was  pawned  at  Oakley's, 
where  he  found  it  and  recovered  it  by  paying  $45.  This  wit- 
ness said,  that  some  person  told  him  that  was  only  a  breach  of 
trust,  and  he  took  out  a  bail  writ  in  assumpsit,  for  the  price  of  the 
ring ;  he  afterwards,  by  the  advice  of  the  Attorney  General,  pro- 
secuted the  prisoner  for  larceny.  The  prisoner  said  he  had 
pawned  the  ring  for  $40,  out  of  which  he  had  paid  his  board, 
and  the  $20  was  what  was  left — the  price  of  the  ring,  I  think, 
was  65  or  75  dollars. 

"  G.  W.  Spencer,  another  clerk,  said  prisoner  came  into  store ; 
saw  him  looking  at  some  goods ;  he  went  out ;  this  was  between 
9  and  10  o'clock.  Gardner  gave  him  a  bill  to  settle  with  pri- 
soner if  he  came  ;  Gardner  went  to  the  rail  road ;  when  he  re- 
turned, inquired  if  the  prisoner  had  been  there,  and  told  the  wit- 
ness to  nm  down  to  Market-street.  As  he  was  going  down,  saw 
him  coming  from  the  Market  wharf;  he  started  in  a  gallop,  and 
witness  followed  him  to  Holmes's  store.  Gardner  came  up;  heard 
the  conversation  between  them — ^he  denied  that  he  had  been  to 
the  rail  road,  but  afterwards  admitted  he  had,  as  stated  by  Gard- 
ner. Gardner  said  he  would  not  leave  him  until  he  got  the 
goods.  Prisoner  said  if  one  of  them  would  go  with  him  to  the 
Market  wharf  he  would  deliver  them. 

"  W.  C.  Oakley,  a  broker.  He  said  the  prisoner  applied  to  him 
to  loan  him  money  to  pay  his  board ;  said  he  had  a  diamond 
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ring  whieh  cost  him  twelve  pounds  in  London,  which  he  offered 
in  pledge.  Witness  told  him  he  was  no  judge  of  such  articles, 
and  advised  him  to  go  to  Hayden  &  Gregg.  He  said  that  was 
too  far  off,  and  he  had  not  time  ;  afterwards  witness  advanced 
him  $40  on  the  ring ;  this  was  about  8  o'clock ;  he  said  he  would 
have  plenty  of  money  in  a  few  days,  and  would  call  and  redeem 
the  ring. 

"  Some  of  the  witnesses  said  that  he,  the  prisoner,  said  he  ex- 
pected a  large  consignment  of  diamonds  in  a  few  days,  which  he 
would  sell  as  cheap  as  they  could  be  bought  in  London,  and  that 
he  had  rented  a  store  in  the  city. 

"  The  prisoner  offered  no  evidence,  and  his  defence  was  put 
on  the  ground  that  the  facts  proved  did  not  make  out  the  crime 
of  larceny. 

"  I  charged  the  jury,  that  if  one  obtain  possession  of  goods  on 
a  contract  of  sale,  though  he  may  fraudulently  intend  never  to 
pay  for  them,  this  was  not  larceny. 

"  2.  That  in  general,  to  constitute  the  crime,  the  absence  of 
the  owner's  consent  to  the  possession  was  an  essential  ingredient. 

"  3.  But  where  the  owner  did  not  part  from  the  right  of  pro- 
perty in  the  goods,  and  the  possession  was  obtained  by  false  re- 
presentations, with  the  intent  to  convert  them,  this  was  larceny. 
And  if,  therefore,  they  believed,  from  the  evidence,  that  there  was 
DO  sale,  and  that  the  prisoner  had  by  fraud  and  falsehood  got 
possession,  with  the  intent  to  convert  them  to  his  own  use,  this 
was  larceny,  and  they  should  find  him  guilty^  which  they 
did." 

The  prisoner  appealed  and  now  moved  for  a  new  trial,  on  the 
following  grounds : 

1st.  Because  the  evidence  was  insufficient  to  prove  a  felonious 
intent  on  the  part  of  the  prisoner. 

2.  Because  it  was  not  proved  in  evidence  that  the  consent  of 
the  owner  was  wanting,  which  is  of  the  essence  of  the  offence 
of  larceny. 

3.  Because  his  Honor  said  in  charging  the  jury,  ^that  although 
the  owner  of  the  chattels  entrusted  the  prisoner  with  them,  his 
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subsequent  disposal  of  them,  and  conversion  to  his  own  use, 
were  sufficient  to  constitute  the  offence  of  larceny. 

Davega^  Buist,  for  appellant,  cited  Ros.  Cr.  Ev.  586 ;  2  East, 
P.  C.  555,  694  ;  Hale  P.  C.  504 ;  Russ.  on  Cr.  109  et  seq. 
Hayncy  Attorney  General,  contra. 

Curia,  per  O'Neall,  J.  Notwithstanding  the  ingenious  views 
presented  by  the  attorneys  for  the  prisoner,  we  think  he  was  pro- 
perly convicted. 

The  guilt  of  one  accused  of  larceny  depends  upon  intention. 
If  such  an  one  obtain  the  possession  of  goods  by  the  consent  of 
the  owner  for  one  purpose,  such  as  hiring,  or  carrying,  with  intent 
to  steal,  and  consummates  that  intention  partially,  or  entirely,  by 
converting  the  goods  to  his  own  use,  he  is  beyond  doubt  guilty 
of  larceny.  This  is  abundantly  shewn  by  Gorman^s  case,  2 
N.  &  McC.  90 ;   Thurston's  case,  2  McM.  382. 

In  this  case  the  facts  very  clearly  shew,  that  the  defendant 
possessed  himself  of  the  goods  under  a  pretence  to  buy,  when  in 
fact  he  intende.i  to  steal. 

In  such  a  case,  there  is  no  possibility  of  the  prisoner  sheltering 
himself  under  a  possession  obtained  by  consent. 

The  motion  is  dismissed. 

Evans,  Wardlaw,  Frost,  Withers  and  Whitner,  JJ. 
concurred. 

Motion  dismissed. 


The  Commissioners  of  Roads  for  Prince  William! s  Parish 

vs.  John  BlaJce, 

Commissioners  of  Roads  have  no  power  to  employ  the  labor  of  the  inhabitants  liable 
to  road  duty,  in  building  or  repairing ^ztu?  bridges:  for  such  purposes  assessments 
must  be  levied  as  directed  by  the  I7ih  section  of  the  Act  of  1825. 
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CommiBsionen  of  Roads  vs.  Blake. 

Before  Frost,  J.  at  Beaufort,  Spring  Term,  1851. 

This  was  an  action  of  debt  on  statute,  to  recover  the  amount  of 
fine  for  which  defendant  was  liable  in  failing  to  send  his  slaves 
to  work  on  Saltcatcher  Bridge,  which  is  over  the  stream  divid- 
ing the  Parishes  of  St.  Bartholomews  and  Prince  Williams. — 
The  defendant  contended  that  the  Act  of  1825  rendered  it  obli- 
gatory upon  the  Commissioners  to  assess  for  all  line  bridges. — 
The  Court  charged  the  jury  that  this  was  the  true  construction, 
and  directed  them  to  find  a  verdict  accordingly. 

The  plaintiffs  appealed,  and  now  moved  for  a  new  trial,  on 
the  ground, 

That  the  Act  of  1825  leaves  it  optional  with  the  Commission- 
ers of  Roads  whether  they  will  build  line  bridges  by  assessment, 
or  with  the  road  hands,  and  that  it  is  a  matter  entirely  within 
their  discretion. 

W,  F.  Hutson,  for  appellants. 
iJ.  DeTrevUle,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Wardlaw,  J.  The  Act  of  1825,  (9  Stat.  558,)  which  under- 
took  to  codify  the  statute  law  of  the  State,  concerning  Commis- 
sioners of  Roads,  by  its  fifih  and  other  sections,  gave  to  each 
Board  of  Commissioners  full  discretionary  power  to  employ  the 
labor  of  the  inhabitants  liable  to  road  duty  in  the  particular 
place,  upon  any  bridge  there  situate  wholly  within  the  territorial 
limits  of  such  Board.  The  first  clause  of  the  17  th  section,  in 
conferring  expressly  the  power  to  make  assessments  for  building 
bridges  within  the  limits  of  a  Board,  uses  no  word  which  abridges 
the  discretion  to  employ  labor,  either  in  lieu  of  an  assessment  or 
in  addition  to  it :  but  the  latter  clause  of  the  section,  in  reference 
to  the  building  or  repairing  of  a  bridge  over  a  liver  or  creek, 
which  forms  the  line  between  the  territories  subject  to  two  gen- 
eral Boards,  by  adding  the  imperative  word  "  required"  to  the 
word  "  authorized,"  which  alone  had  been  employed  m  the  for- 
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mer  clause,  shows  that  the  mode  by  assessment  therein  provided 
for  such  line  bridge  was  intended  to  be  exclusive. 

Various  reasons  might  have  suggested  this  enactment,  and 
might  now  be  given  to  support  the  construction  we  have  adopt- 
ed. Without  a  meeting  of  the  two  Boards,  and  their  concurrence 
as  to  the  place  and  plan  of  a  bridge,  neither  could  be  sure  that 
any  labor  it  might  apply  to  the  part  of  the  bridge  within  its  lim« 
its,  would  be  usefully  eflfective.  With  such  concurrence  and  a 
further  agreement  as  to  the  time  of  working,  there  might  be,  if  a 
discretion  to  employ  labor  was  allowed,  great  inequality  of  the 
burdens  upon  the  two :  the  larger  and  more  wealthy  district  or 
parish,  which  more  needed  and  desired  the  bridge,  might  have 
the  smaller  number  of  hands  within  the  prescribed  distance  from 
it  ,*  the  bridge  either  in  its  original  construction  or  in  the  course 
of  repairs,  might  be  good  as  to  one  half,  and  deficient  as  to  the 
other :  disagreements  might  arise :  and  it  might  be  in  doubt  who 
should  be  looked  to  and  be  held  responsible  when  the  public  in* 
terests  suffered.  The  mode  which  the  statute  provides,  is  precise 
and  certain  :  occasionally  it  may  happen  that  under  it  taxation  is 
resorted  to  when  labor  would  serve,  but  thereby  the  burden  is 
thrown  upon  a  greater  number,  and  better  apportioned  accord- 
ing to  their  ability  to  bear  it;  and  by  suitable  contracts  or  a  rea^ 
sonable  provision  of  a  contingent  fund,  the  continual  sufficiency 
of  a  bridge  may  be  secured :  for  neglect  of  duty  both  boards 
would  be  liable,  if  both  were  delinquent,  or  the  recusant  one 
only  might  be  so,  if  it  refused  to  accede  to  the  lawful  proposition 
of  the  other. 

It  appears  to  us  that  the  directions  of  the  statute  upon  the 
matter  in  hand  are  imperative,  and  that  there  are  good  reasons 
why  they  were  made  so. 

The  motion  is  dismissed. 

Evans,  Frost,  Withers  and  Whitner,  JJ.  concurred. 

O'Neall,  J.  dissenting.  I  do  not  concur  in  this  opinion.  I 
think  that  the  hands  liable  to  work  on  the  roads,  may  be  requir- 
ed to  work  on  the  repair  of  a  line  bridge. 

Motion  dismissed* 
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W.  C,  Gatewood  vs.  Levi  J.  Moses. 

Appellant  not  permitted  to  raise  and  discuss  a  legal  ground  expressly  waived  on  the 
circuit 

Assumpsit  on  a  promise  to  pay  the  amount  of  a  judgment  from  which  defendant  had 
been  discharged  under  the  insolvent  debtors's  Act: — Held^  that  the  true  measure  of 
damages  was  the  amount  of  the  debt,  interest  and  cosiSj  on  the  day  of  the  entry 
of  the  judgment,  with  interest  on  the  amount  from  the  day  of  the  entry  to  the  day 
of  the  trial. 

The  circuit  Judge  may  send  the  jury  back  to  remodel  their  verdict,  or  direct  them  to 
do  so  in  the  court  room. 

Before  Wardlaw,  J.  at  Charleston^  May  Term^  1851. 

Assumpsit  upon  a  promise  to  pay  the  amount  of  a  judgment, 
from  which  the  defendant  had  been  discharged,  by  his  discharge 
under  the  insolvent  debtors's  Act. 

There  were  four  counts  in  the  declaration. 

The  first,  after  setting  out  the  judgment  and  discharge,  alleged 
that,  in  consideration  thereof,  the  defendant  had  promised  to  pay 
the  amount  of  the  judgment  whenever  he  should  be  thereunto 
afterwards  requested. 

The  second,  upon  like  consideration,  alleged  a  promise  to  pay 
the  judgment  out  of  the  money  to  be  received  by  defendant,  for 
a  certain  prize  in  a  lottery,  when  that  should  be  paid  to  him, 
and  that  it  was  paid  to  him. 

The  third,  stating  the  prize  to  be  payable  forty  days  after  the 
drawing  of  the  lottery,  alleged  that  the  defendant  promised  to 
pay  the  judgment,  upon  request,  if  plaintiflF  would  guaranty  the 
payment  of  the  prize,  and  that  plaintiff  did  guaranty,  and  the 
prize  was  paid. 

The  fourth  was  like  the  third,  except  that  the  promise  was 
alleged  to  be,  to  pay  when  the  prize  was  paid. 

It  was  proved,  to  the  satisfaction  of  the  jury,  that  in  1840, 
one  Salaignac,  for  the  use  of  the  plaintiff,  recovered  a  judgment 
against  the  defendant  for  $544  15,  with  interest  on  $445,  besides 
costs,  which  judgment  was  entered  6th  June,  1840,  and  fi,  fa. 
lodged  thereupon  j  that  defendant  was  arrested,  in  1843,  under 
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a  ca.  sa.  at  the  suit  of  the  Union  Bank,  and  was  discharged  in 
April,  1 844,  under  the  insolvent  debtors's  Act ;  that  in  August, 
1848,  defendant  drew  a  prize  of  $7,650  in  a  lottery  of  the  mana- 
gers of  which,  Maury  <fc  Co.  of  Baltimore,  plaintiff  was  agent; 
that  the* ticket  was  payable  at  the  end  of  forty  days,  and  that 
plaintiff  guaranteed  the  payment  thereof;  that  defendant  prom- 
ised the  plaintiff  to  pay  to  him  the  amount  of  the  judgment  out 
of  the  prize  money,  which  he  afterwards  refused  to  do,  and  that 
the  whole  of  the  prize  money  was  paid  to  the  defendant. 

"The  jury,"  said  his  Honor,  in  his  report,  "having  retired  for 
consultation,  returned  in:o  Court  with  this  writing  on  the  decla- 
ration— "  We  find  for  the  plaintiff."  They  were  instructed  that 
they  must  fix  the  amount  to  be  recovered  by  the  plaintiff,  which 
I  thought  ought  to  be  the  former  judgment,  with  interest  there- 
on, and  that  in  fixing  the  amount,  they  must  give  interest  on 
whatever  sum  should  be  ascertained  to  be  the  principal  to  which 
plaintiff  was  entitled.  They  retired  again,  after  making  some 
short  and  ineffectual  effort  at  calculation  in  Court,  and  returned 
with  this  second  writing  subjoined  to  the  former — "For 
$544  15,  with  interest  from  May  15,  1840." 

"  I  remarked,  that  from  this  it  did  not  clearly  appear  on  what 
sum  interest  was  to  be  calculated,  and  thatjthis  was  neither  the 
amount  of  the  old  note,  if  that  was  to  be  now  taken  as  the  debt, 
nor  the  amount  of  the  old  judgment ;  and  that  I  thought  the 
jury  should  ascertain  the  whole  amount  of  the  judgment— prin- 
cipal, interest  and  costs — on  the  day  it  was  entered  ;  and  find 
for  the  plaintiff  that  amount,  with  interest  thereon,  from  the  day 
of  the  entry.  One  of  ihe  counsel  for  plaintiff  here  remarked, 
that  the  plaintiff  did  not  desire  to  recover  interest  on  more  than 
the  original  principal  of  the  note.  I  said  to  the  jury,  that  that 
would  be  more  advantageous  to  the  defendant  than  either  the 
writing  they  had  just  returned  or  the  verdict  which  I  thought 
they  should  find  ;  and  as  the  plaintiff  assented  to  it,  they  might 
write  their  verdict  accordingly.  The  foreman  said  that  that 
would  be  more  agreeable  to  the  jury  than  the  finding  they  had 
returned,  and  he  proceeded  to  write,  at   the  Clerk's  desk,  the 
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verdict,  finding  for  plaintiff  "  $544  16,  with  interest  on  $445 
from  June  6,  1840."  My  attention  was  much  engaged  by  a 
very  exciting  discussion  then  in  progress  at  the  bar,  and  I  do  not 
know  what  consultation  the  foreman  held  with  his  fellow-jurors. 
But  I  know  that  the  verdict  was,  in  due  form,  read  in  presence 
of  the  jury,  and  I  doubt  not  it  was  fully  approved  by  them.  I 
noticed  that  it  was  still  probably  short  of  the  amount  it  should 
have  contained,  as  it  does  not  include  the  costs,  which  were  in 
the  judgment,  but  as  the  plaintiff's  counsel  seemed  to  acquiesce, 
I  said  nothing  more,  and  dismissed  the  jury." 

The  defendant  appealed,  and  now  moved  for  a  new  trial,  on 
the  grounds, 

1.  Because,  when  the  jury  had  come  in  with  a  general  ver- 
dict for  the  plaintiff,  and  being  unable,  under  the  direction  of  the 
Court,  to  fix  the  amount  of  their  verdict,  were  about  to  retire  for 
consultation,  his  Honor,  the  presiding  Judge,  charged,  and  upon 
special  enquiry  of  defendant's  counsel,  repeated  the  instruction, 
that  "  they  could  not  find  what  amount  they  pleased,  and  with 
or  without  interest,  but  must  find  for  the  plaintiff  the  amount  of 
the  old  judgment  with  interest,  and  that  they  could  not  find  the 
old  judgment,  or  any  other  amount,  without  interest." 

2.  Because,  when  the  jury  had  come  in  again  with  their  ver- 
dict, perfected  according  to  the  instructions  of  the  Court,  his 
Honor  again  ordered  it  to  be  altered,  and  the  verdict  was  entirely 
re-written  by  the  foreman,  under  the  express  direction  of  the 
Com  t,  and  superintendance  of  the  Clerk,  without  any  consul- 
tation with  the  rest  of  the  jury,  and  without  being  submitted 
to  them. 

3.  Because  the  verdict  was  contrary  to  law  and  evidence. 

Memminger,  Campbell,  for  the  motion. 
Petigru,  Simons,  contra. 

The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.  In  this  case,  the  attempt  here,  under  the  3d 
ground,  to  raise  and  discuss  a  legal  ground  expressly  waived  on 
the  circuit,  cannot  be  permitted. 
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There  the  party  defendant  chose  to  rest  his  case  upon  the  in- 
quiry in  fact,  did  he  make  the  promise  on  which  the  plaintiff 
relied  ?  He  cannot  now  be  permitted  to  shift  that  inquiry  and 
raise  the  question  whether  the  promise  was  predicated  of  a 
sufficient  consideration  ?  It  is  true,  if  a  matter  of  law  be  over- 
looked, on  the  circuit,  or  be  not  noticed  in  the  grounds  of  appeal, 
the  Court  may,  if  it  chooses,  allow  the  party  the  benefit  of  it. 

The  other  grounds  relate,  1st.  to  the  allowance  of  interest ; 
and,  2d.  to  the  remodelling  of  the  verdict. 

As  to  the  allowance  of  interest,  the  Judge  was  right  in  saying 
to  the  jury,  that  they  must  find  for  the  plaintiff  the  debt,  interest 
and  costs  to  the  day  of  the  entry  of  the  judgment,  with  interest 
on  this  aggregate  from  that  day  to  the  day  of  the  trial.  This 
instruction  corresponds  with  the  ruling  in  Lambkin  vs.  Nance, 
(2  Brev.  99,)  and  Harrington  vs.  Glenn,  (1  Hill,  79). 

As  to  the  remodelling  the  verdict  by  sending  the  jury  back,  or 
having  it  written  according  to  the  intention  of  the  jury  in  the 
Court  room,  there  is  nothing  wrong.  The  course  pursued  by 
the  Judge  is  in  exact  conformity  to  the  practice  which  we  all 
pursue,  and  which  our  predecessors  pursued  from  the  earliest 
days  of  the  administration  of  justice  of  which  we  have  any 
knowledge. 

The  motion  is  dismissed. 

Evans,  Wardlaw,  Frost,  and  Withers,  JJ.  concurred, 
Whitner,  J.  absent. 
Motion  dismissed. 


M.  E.  Cam,  Colonel  13th  Reg^t.  vs.  /.  Jenkins  Mikel. 

Coait  martial  held  6th  May,  1850,  and  defendant  fined  for  neglect  in  the  performance 
of  miliiia  duty :  execution  i8:iued  bearing  date  19th  JVlay,  1851,  and  lodged  with 
sheriff  21  Bt  May,  1851 :— execution  set  aside  because  not  issued  within  the  proper 
time. 

Eyans,  J.  thought  such  executions  might  be  issued  at  any  time  within  a  year  and  a 
day :  other  Judges  thought  they  should  be  issued  at  the  expiration  of  thirty  days 
fh>m  the  adjournment  of  the  Court,  and  not  afterwards. 
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Before  Frost,  J.  at  Chainhers^  Charleston^  July  21,  1851. 

The  report  of  his  Honor,  Judge  Frost,  is  as  follows. 

"  By  a  battalion  court  martial  held  the  6th  May,  1850,  the  de- 
fendant was  fined  for  default  in  the  performance  of  militia  duty, 
and  execution  was  issued  for  the  recovery  of  the  fine  of  defendant 
and  others,  bearing  date  the  19lh  May,  1851,  and  lodged  with 
the  sheriff  the  2 1st  May.  This  motion  is  made  to  set  aside  the 
execution,  on  the  ground,  that  the  execution  was  issued  more 
than  a  year  and  a  day  after  that  on  which  the  court  was 
held. 

"  A  writ  of  error  will  not  lie  to  reverse  the  judgment  of  a  court 
martial — (3  Mass.  R.  305).  Nor  can  a  motion  to  set  aside  the 
execution  (which  is  a  substituted  proceeding  for  a  writ  of  error) 
be  granted.  The  moti  )n  should  have  been  for  a  writ  of  prohi- 
bition, but  this  objection  is  waived,  and  the  motion  will  be  deci- 
ded on  its  merits,  and  as  if  it  had  been  for  a  writ  of  prohibi- 
tion. 

"  The  rules  which  regulate  the  proceedings  in  the  Court  of 
Common  Pleas,  or  other  Court  having  common  law  jurisdiction, 
have  no  application  to  proceedings  in  a  court  martial.  The 
latter  is  a  special  jurisdiction,  created  by  statute,  and  reference 
must  be  had  to  the  statute  for  the  decision  of  all  questions  affect- 
ing the  extent  of  its  power  and  the  forms  of  its  proceeding. 

"That  an  execution  must  be  sued  out  within  a  year  and  a 
day  after  judgment,  and  renewed  within  a  year  and  a  day  after 
its  teste,  and  other  rules  prescribing  the  times  for  proceeding  in 
a  suit,  apply  in  this  Stale  exclusively  to  the  Court  of  Common 
Pleas.  They  have  no  relation  to  the  proceedings  of  a  court 
martial,  nor  can  they  by  any  analogy  be  extended  to  such  pro- 
ceedings. The  Act  of  1841,  when  it  directs  the  Colonel  to  issue 
executions  thirty  days  after  the  return  of  the  proceedings  of  the 
court  martial  to  him,  only  provides  that  executions  shall  not  be 
issued  before  that  time  has  expired.  No  limitation  is  imposed  to 
the  time  beyond  the  thirty  days  when  an  execution  may  be 
issued.    It  is  no  objection  then  to  the  execution  in  this  case  that 
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It  was  issued  after  the  expiration  of  a  year  after  the  time  when 
the  court  martial  was  held. 
"  The  motion  is  refijsed." 

The  defendant  appealed,  on  the  following  grounds : — 

1 .  That  any  execution  from  a  court  martial  is  contrary  to  mag- 
na  charter  and  the  constitution  of  this  State  and  therefore  void. 

2.  That  the  execution  in  this  case,  not  having  been  sued  out 
within  a  year  and  a  day  after  the  fine  was  imposed,  is  void 
under  the  general  policy  of  the  law. 

3.  That  under  the  Act  of  1841,  which  provides  that  the  offi- 
cer to  whom  the  proceedings  of  the  court  martial  shall  be  trans- 
mitted, shall  forthwith  lodge  the  same  with  the  sheriff  on  the 
expiration  of  thirty  days  from  the  adjournment  of  the  court,  it 
was  intended  to  limit  the  time  when  executions  should  issue 
from  a  court  so  irregular  and  despotic  ;  and  that  the  sueing  out 
an  execution  one  year  and  thirteen  days  after  the  fine  has  been 
imposed,  is  not  a  sufficient  compliance  with  the  provision  of  the 
said  Act. 

4.  That  if  courts  martial  are  not  limited  either  by  the  gene- 
ral law  or  by  the  Act  of  1S41,  as  to  the  time  when  executions 

.  shall  issue  on  their  judgments,  the  liberty  of  the  citizen  might 
be  in  jeopardy  for  twenty  years,  since  their  executions  authorize 
conmitment  to  the  common  jail  for  their  satisfaction. 

5.  That  the  order  of  his  Honor,  Judge  Frost,  is,  in  other  re- 
spects, contrary  to  law. 

Pape^  for  appellant,  cited  2d  sect.  9th  Art.  Constitution ;  Act 
1833,  §30,  8  Stat.  673;  Act  1841,  §102,  11  Stat.  197;  Lee  vs. 
Giles,  1  Bail.  449. 

Cooper,  contra,  cited  Act  1841,  §95,  102;  Deliesseline  vs, 
Martindale,  2  Rice  Dig.  240 ;  2  N.  <fc  McC.  410.  The  execu- 
tion could  not  issue  until  thirty  days  after  the  adjournment  of 
the  court  martial.  It  was  issued  within  a  year  and  a  day  from 
that  time. 

■ 

The  opinion  of  the  Court  was  delivered  by 
Evans,  J.    The  question  in  this  case  is,  whether  the  Colonel 
17 
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of  the  Regiment  had  the  power  to  issue  an  execution  at  the  end 
of  one  year  and  fifteen  days  after  the  fine  had  been  imposed  by 
the  court  martial.  We  are  all  of  opinion  there  must  be  a  period 
after  which  no  proceeding  can  be  had  without  notice  to  the 
party,  but  what  that  limitation  is,  is  a  question  about  which 
there  is  much  diversity  of  opinion.  The  result  which  I  am  to 
pronounce  is  the  judgment  of  the  Court,  but  the  particular  rea- 
sons are  my  own. 

The  102d  section  of  the  Act  of  1841,  (11  Stat.  197),  is  in  these 
words :  "  All  fines  and  penalties  prescribed  by  this  Act,  shall  be 
imposed  by  Courts  Martial ;  but  no  penalty  shall  be  imposed  after 
the  expiration  of  twelve  months  from  the  committing  the  oflence 
or  making  default ;  and  upon  judgment  being  had,  the  party 
shall  be  liable  to  execution  as  in  civil  cases"  The  meaning  of 
these  latter  words  is  what  we  are  to  decide.  They  do  not  apply 
to  the  form  of  the  execution,  for  that  is  prescribed  in  sec.  97 ; 
nor  do  they  apply  to  the  mode  of  execution  by  the  officer,  or  the 
person  to  whom  directed,  or  to  the  time  of  return,  for  all  these 
are  regulated  by  sec.  95. 

This  section  directs  the  approving  officer,  at  the  expiration  of 
thirty  days  from  the  adjournment  of  the  Court,  to  issue  execu- 
tion and  to  lodge  the  same  forthwith  with  the  Sheriff.  It  has 
been  argued,  and  some  of  the  members  of  the  Court  are  of  that 
opinion,  that  no  power  is  given  to  issue  an  execution  afterwards; 
but  this,  I  think,  will  be  adhering  too  closely  to  the  words,  with- 
out a  due  regard  to  the  meaning. 

The  Legislature  did  not,  I  should  suppose,  intend,  if  the  officer 
who  ordered  the  Court,  and  to  whom  its  proceedings  are  to  be 
returned  for  approval,  should  die  or  resign,  that  no  execution 
should  issue  after  the  thirty  days.  The  more  liberal  interpreta- 
tion seems  to  me  to  be,  that  the  words  are  directory  to  the  officer, 
and  not  a  limitation  of  time  after  which  no  execution  can  issue. 
If,  then,  the  execution  may  issue  after  thirty  days,  what  is  the 
period  of  limitation  ?  I  do  not  think  we  can  extend  to  these 
military  executions  the  limitation  of  three  years  within  which  an 
execution  may  issue  on  the  judgment  of  the  Court  of  Conunon 
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Pleas  or  a  Magistrate.  These  are  regulated  by  statute ;  by  the 
express  words  of  which,  they  are  restricted  to  the  subject  of  the 
enactment 

But  the  common  law  limitation  of  a  year  and  a  day  was  gen* 
eral,  and  I  have  come  to  the  conclusion  that  the  words  "  the 
party  shall  be  liable  to  execution  as  in  civil  cases,"  is,  as  to  limi- 
tation, to  be  governed  by  the  common  law,  and  as  the  execution 
in  this  case  was  not  issued  within  that  time,  it  was  irregular,  and 
the  motion  should  have  been  granted  below. 

The  decision  of  the  Circuit  Judge  is  therefore  reversed,  and 
the  motion  in  this  Court  is  granted. 

ONEAiiL,  Wardlaw,  Withers  and  Whitner,  JJ.  con- 
curred. 

Motion  granted. 


Henry  Duhignon  et  al,  vs.  John  Loud. 

Where  there  ia  a  contract  for  the  sale  of  land,  and  the  agreement  of  the  parties  is 
concurrent  and  to  be  executed  at  the  same  time,  the  seller  can  maintain  an  action, 
neither  for  the  price,  nor  for  damages  for  non-performance  of  the  contract,  without 
showing  that  he  had  tendered  a  title  deed,  or  that  the  purchaser  had  waived  the 
t2nder  or  otherwise  made  it  nugatory  by  his  act  or  conduct 

Before  Evans,  J.  at  Charleston  Fall  Term^  1851. 

This  was  an  action  for  a  loss  sustained  by  the  plaintiffs,  by  the 
refusal  of  the  defendant  to  complete  a  contract  for  the  purchase 
of  real  estate  described  as  the  Brunswick  Steam  Saw  Mill. 

The  defendant  refused  to  accept  titles,  or  pay  the  money ;  but 
no  formal  tender  of  titles  was  ever  made. 

His  Honor  was  of  opinion  that,  on  the  refusal  of  the  defendant 
to  go  on  with  the  purchase,  the  plaintiffs  had  the  election  to  sue 
him  for  the  purchase  money,  on  which  they  must  tender  a  good 
•  and  sufficient  title,  or  they  might  keep  the  property,  and  sue  for 
damages  for  a  breach  of  the  contract.  The  jury  found  a  verdict 
for  plaintiffs. 
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The  defendant  appealed,  and  now  moved  for  a  new  trial,  on 
the  ground : 

Because  the  plaintiffs  not  having  execnted  or  tendered  titles  to 
the  property  alleged  to  be  sold,  an  action  against  the  defendant 
will  not  lie  npon  his  breach  of  contract  until  satis&ctory  titles 
are  tendeied. 

Pressley,  for  the  motion.  The  vendor  must  execute  and  ten- 
der titles  before  he  can  sue,  either  for  the  purchase  money,  or  for 
damages  for  breach  of  the  contract.  BreUhaupt  vs.  Thurmond^ 
3  Rich.  216.  Where  a  mutual  covenant  is  the  consideration, 
performance  must  be  alleged  and  proved.  2  Rich.  361 ;  Sug.  on 
Vend.  247 ;  2  H.  Bl.  123 ;  4  T.  R  761 ;  2  Johns.  R.  207 ;  10 
Johns.  R.  267 ;  20  Johns.  R.  130.  If  the  defendant  had  dis- 
charged the  plaintiff  from  executing  titles — that  was  a  question 
of  fact  which  should  have  been  submitted  to  the  jury,  which 
was  not  done.  3  T.  R.  683.  A  mere  refusal  to  comply  is  no 
discharge :  the  discharge  must  be  express.  2  Doug.  685 ;  10 
East,  101. 

Porter,  contra.  The  action  being  for  damages  for  breach  of 
the  contract,  and  not  for  the  price  agreed  on,  a  tender  of  titles 
was  not  necessary.  There  is  no  difference  in  principle  between 
real  and  personal  property.  If  personal  property  is  sold  before 
suit  can  be  brought  for  the  price,  the  property  itself  must  be  ten- 
dered— if  real  property,  a  title  deed  must  be  tendered.  But  where 
the  action  is  for  damages,  no  tender  is  necessary.  6  East,  556 ; 
Chev.  152 ;  1  Chit  PI.  356.  But  if  a  tender  was  necessary,  it 
was  dispensed  with  by  the  conduct  of  the  defendant.  2  Doug. 
684 ;  1  East,  205  ;  5  Johns.  R.  180 ;  8  Taunt.  62 ;  1  Peters,  467. 

The  opinion  of  the  Court  was  delivered  by 

Frost,  J.  This  was  an  action  of  assumpsit,  brought  to  re- 
cover the  difference  between  the  price  of  a  steam  saw  mill,  which 
the  defendant  had  contracted  to  pay,  and  the  sum  for  which  it 
was  re-sold  by  the  plaintiffs,  after  the  defendant  had  refused  to 
perform  his  contract.  There  was  evidence  of  an  offer  by  the 
plaintiffs  to  perform  the  contract,  on  their  part,  and  of  the  refusal 
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of  tho  defendant  to  comply  with  his  contract :  a  report  of  which 
was  not  required  by  the  ground  of  appeal.  The  only  question 
submitted  for  the  judgment  of  the  Court  is,  whether  it  was  neces- 
sary, in  order  to  maintain  their  action,  that  the  plaintiffs  should 
prove  the  tender  of  a  title  deed  to  the  defendant.  It  was  ruled 
on  the  Circuit  that  it  was  not  necessary ;  and  the  jury,  so  in- 
structed, found  a  verdict  for  the  plaintiffs.  This  instruction  dis* 
pensed  with  the  inquiry  whether  the  defendant  had  waived  the 
tender  of  a  title  deed,  and  discharged  the  plaintiffs  from  making 
it :  and  so,  that  issue,  with  the  evidence  pertinent  to  it,  was  not 
submitted  to  the  jury. 

In  an  action  of  assumpsit,  the  plaintiff  must  prove  a  conside- 
ration for  the  promise  or  undertaking  which  is  the  subject  of  the 
action.  In  the  case  of  mutual  promises,  such  as  wagers,  the 
promise  of  each  is  a  consideration  for  the  promise  of  the  other, 
and  no  act  is  necessary  to  be  done  by  either  to  establish  the  lia- 
bility of  the  other.  But  when  the  consideration  of  a  promise  is 
sotne  act  to  be  done  by  the  promisee,  he  cannot  maintain  an 
action  on  the  promise,  without  proving  that  he  has  performed 
what  he  was  bound  to  do.  In  a  contract  of  sale,  the  considera- 
tion of  the  promise  of  the  buyer  to  pay  the  price  is,  that  he  shall 
have  the  thing  bought :  and  the  consideration  of  the  seller's  un- 
dertaking to  transfer  to  the  buyer  the  subject  of  sale,  is  the 
receipt  of  the  price  which  the  buyer  has  contracted  to  pay.  If  a 
chattel  be  sold,  the  obligation  of  the  buyer  to  pay  the  price  is 
complete  by  the  delivery  of  it :  and  the  obligation  of  the  seller 
to  deliver  is  complete  by  the  payment  of  the  price.  If  one  party 
renounces  the  contract,  and  thereby  prevents  performance  by  the 
other,  it  is  necessary  that  the  party  seeking  to  enforce  the  con- 
tract should  do  all  which  it  is  in  his  power  to  perform.  The 
buyer  must  tender  the  price,  and  the  seller  must  tender  the  chat- 
tel, before  either  can  maintain  an  action  against  the  other,  unless 
the  tender  be  waived  by  the  conduct  of  either  party,  or  would 
otherwise  be  nugatory.  Possession  of  a  chattel  is  evidence  of 
property  ;  and  the  title  may  be  transferred  by  delivory  merely ; 
and  proof  of  the  tender  of  a  chattel  is,  therefore,  sufficient  to 
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maintain  an  action  on  the  contract  against  the  buyer.  The  effect 
and  obligation  of  the  contract  is  the  same,  whether  the  subject 
of  sale  is  land  or  a  chattel ;  though  performance,  on  the  part  jf 
the  seller,  is  varied  by  the  subject  of  the  sale.  The  title  to  land 
can  be  transferred  only  by  deed.  The  execution  and  delivery  of 
a  deed  of  conveyance  is  essential  to  the  performance  of  the  sel- 
ler's contract.  When,  as  in  this  case,  the  agreement  of  the  par- 
ties is  concurrent,  and  to  be  executed  at  the  same  time,  if  the 
buyer  is  ready  to  comply  with  his  contract,  payment  of  the  price 
cannot  be  required  unless  a  title  deed  is  ready  to  be  delivered. 
If  the  buyer  refuses  to  comply,  the  seller  has  not  performed  all 
that  is  in  his  power  to  do,  if  he  does  not  make  a  tender  of  a 
deed.  The  purchaser  may  justify  a  refusal  to  pay  when  the 
tender  of  a  title  deed,  which  he  may  demand  as  the  condition  of 
payment,  is  not  made.  Unless,  therefore,  the  purchaser  has 
waived  the  tender,  or  has  otherwise  made  it  nugatory  by  his  own 
act  or  conduct,  to  an  action  for  non-performance  of  his  contract, 
he  may  avail  himself  of  the  defence  that  no  title  deed  was  ten* 
dered. 

It  follows  from  this  view  of  the  subject,  that  the  plaintiffs  can- 
not maintain  any  action  against  the  defendant  for  non-perform* 
ance  of  his  contract,  without  proving  on  their  part  performance, 
or  tender  of  performance,  or  that  they  were  excused  from  such 
tender  by  the  conduct  of  the  defendant ;  and  it  could  make  no 
difference  whether  the  action  had  been  brought  for  the  purchase 
money  or  for  damages.  The  point  made  in  this  case  has  been 
directly  decided  in  Law  vs.  Hotise^  3  Hill,  270 ;  Breithaupt  vs. 
Thurmond^  3  Rich.  216 ;  and  Tharin  vs.  Pic/cling,  2  Rich.  361. 
To  the  same  effect  are  the  cases  of  Glazebrook  vs.  Woodrow,  8 
T.  R.  370  ;  and  Jones  vs.  Barkley,  2  Doug.  686. 

The  motion  for  a  new  trial  is  granted. 

O'Neall,  Evans,  Wardlaw  and  Withers,  JJ.  concurred. 
Whitner,  J.  absent. 
Motion  granted. 
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The  State  vs.  Don  Alonzo  Fasket, 

If  a  prisoner,  committed  for  felony,  claims  the  benefi:  of  the  habeat  carpus  Act,  in  the 
manner  prescribed  by  the  7th  section,  he  must  be  discharged  if  not  indicted  and 
tried  within  two  terms  afbr  his  commitment. 

Before  Wardlaw,  J.  at  Colleton^  Fall  Term,  1851. 

Prosecution  for  stealing  a  slave.  His  Honor,  the  presiding 
Judge,  made  the  following  order :  * 

''A  true  bill  having  been  found  against  the  defendant  at 
Spring  term,  1851,  and  the  defendant,  in  open  court,  at  the  afore- 
said term,  (being  the  first  term  of  the  Court  of  Sessions),  having 
prayed  "  to  be  brought  to  his  trial,"  according  to  the  provisions' 
of  the  7th  section  of  the  habeas  corpus  Act,  (31  Car.  2,  ch.  22), 
and  no  trial  having  been  had — ^now  this  8th  day  of  November, 
Anao  Domini  1851,  (being  the  last  day  of  the  Fall  term  of  the 
aforesaid  Court  of  Sessions,  and. the  second  term  after  the  im- 
prisonment of  the  defendant),  no  trial  having  been  had,  the  de- 
fendant, Don  Alonzo  Fasket,  prays  that  "  he  be  discharged  from 
imprisonment,"  according  to  the  provisions  of  the  aforesaid  7th 
section  of  the  hcAeas  corpus  Act. 

"  And  it  is  ordered,  that  he  be  discharged  from  imprisonment 
upon  his  giving  recognizance  himself  in  the  penalty  of  one 
thousand  dollars,  and  two  good  sureties,  each  in  the  penalty  of 
five  hundred  dollars,  (conditioned  for  his  appearance  to  answer 
the  indictment  in  this  case,)  or  one  good  surety  in  the  penalty  of 
one  thousand  dollars.'' 

The  defendant  appealed,  on  the  ground : 
Because  the  presiding  Judge  ought  to  have  discharged  the  pri- 
soner, as  required  by  the  7lh  section  of  the  habeas  corpus  Act. 

Edwardsj  for  appellant,  cited  I  Bl.  Com.  79 ;  1  Brev.  Dig.  39, 
398 ;  1  Chit.  Cr.  L.  131 ;  2  Bay,  563  ;  2  Tread.  493  ;  1  McG.  563, 
252  ;  2  Brev.  238. 

Bonham,  Solicitor,  contra. 

The  opinion  of  the  Court  was  delivered  by 
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Frost,  J.  The  seventh  section  of  the  habeas  carpus  Act 
provides  that  "  if  any  person  shall  be  committed  for  treason  or 
felony,  plainly  expressed  in  the  warrant,  upon  his  prayer  or  peti- 
tion in  open  Court,  the  first  week  of  the  term,  or  the  first  day  of 
the  Sessions  of  Oyer  and  Terminer  and  general  jail  delivery,  to 
be  brought  to  his  trial,  shall  not  be  indicted,  some  time  in  the 
next  term.  Sessions  of  Oyer  and  Terminer  and  general  jail  deli- 
very, after  such  commitment,"  &c.  "  the  Judges  of  the  Court," 
&,c.  ^^  are  required,  upon  motion  made  to  them  in  open  Court,  the 
last  day  of  the  term,  either  by  the  prisoner  or  any  one  in  his  be- 
half, to  set  at  liberty  the  prisoner,  on  bail :  unless,"  &;c.  ^'  And 
if  any  person  committed,  as  aforesaid,  upon  his  prayer  or  peti- 
tion in  open  Court,  the  first  week  of  the  term,  or  the  first  day  of 
the  sessions  of  Oyer^^  &c.  "  to  be  brought  to  trial,  shall  not  be 
indicted  and  tried  the  second  term,  sessions  of  OyerJ^  &c.  "after 
his  commitment :  or  upon  his  trial  shall  be  acquitted,  he  shall  be 
discharged  from  his  imprisonment." 

It  was  the  express  object  of  the  statute  to  protect  the  citizen 
from  unlawful  or  oppressive  imprisonment,  by  enforcing  on  the 
part  of  all  persons  who  might  have  the  custody  of  him,  in  prison, 
a  prompt  obedience  to  the  writ  of  habeas  Aiorptis:  and  on  the  part 
of  the  Judges  the  prompt  granting  of  the  writ :  and  upon  all 
concerned  in  the  prosecution  of  the  crime,  promptness  in  bringing 
the  prisoner  to  trial.  The  clause  for  construction  is  that  which 
relates  to  the  trial  of  the  prisoner.  If  not  indicted  the  first  term 
after  commitment,  unless  that  is  prevented  by  the  absence  of  the 
witnesses  for  the  prosecution,  the  prisoner  must  be  "  set  at  liberty 
on  bail." .  If  the  prisoner  is  not  indicted  and  tried  the  second 
term  after  his  commitment,  or  upon  his  trial  shall  be  acquitted, 
"  he  shall  be  discharged  from  his  imprisonment."  In  the  last 
event,  the  mandate  for  the  discharge  of  the  prisoner  is  peremp- 
tory ;  no  discretionary  power  is  reserved  to  the  Judge  to  require 
bail  on  the  discharge  of  the  prisoner.  The  grant  of  such  dis- 
cretion cannot  be  claimed  by  construction,  for  in  the  preceding 
member  of  the  section,  it  is  directed  that,  if  the  prisoner  be  not 
indicted  the  first  term,  he  shall  be  ^'  set  at  liberty  on  bail."    Be- 
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sides,  the  enlargement  of  the  prisoner,  if  at  the  second  term  he 
is  not  indicted  and  tried,  must  be  as  unrestrained  as  if  upon  his 
trial  he  was  acquitted ;  because  the  direction  for  the  enlargement 
of  the  prisoner  is  in  the  alternative.  He  must  be  discharged,  if 
not  indicted  and  tried  the  second  term,  in  the  same  manner  as  if 
upon  his  trial  he  was  acquitted.  The  construction  of  the  statute 
is,  that  if  the  prisoner  claims  the  benefit  of  it,  in  the  manner 
prescribed,  he  must  be  discharged,  if  he  be  not  indicted  and  tried 
within  two  terms  after  his  commitment.  It  is  so  stated  by  Rich- 
ardson and  CoLcocK,  JJ.  in  Spergen^s  case,  1  McO.  564.  In 
Gage^s  cdise,  Tm.  Abr.  Hab.  Corp.  H,  a,  Lord  Hale  is  reported  to 
have  thus  expounded  the  statute,  '^  By  the  act  the  king  did  de- 
clare that  to  be  an  obligation  on  the  Courts  of  Justice,  that  if 
there  was  no  prosecution  in  that  time,  the  prisoner  should  be 
bailed  the  first  term,  without  an  affidavit  of  the  king's  witnesses 
being  then  out  of  the  way:  and  discharged  the  second  term,  if 
not  tried.*^  To  the  same  effect  are  Fitzpatrid^s  case,  1  Salk. 
102 ;  Crosley^s  case,  12  Mod.  66  ;  PlatVs  case,  1  Leach,  202 ; 
Monaqiio^s  case,  Charton,  24,  (Georgia  Rep.);  Yates^s  case,  1 
Show.  186.  In  the  report  of  the  case  of  the  Siaie  vs.  Buyck,  in 
2  Bay,  664,  it  is  stated  as  the  opinion  of  the  Court,  that  if  the 
prisoner  is  not  indicted  and  tried  the  second  term,  he  should  be 
discharged  on  bail,  or  on  his  own  recognizance,  according  to  the 
circumstances  of  the  case.  But  that  point  did  not  arise  ;  and  in 
the  report  of  the  same  case  by  Judge  Brevard,  (1  vol.  p.  460),  it 
is  not  mentioned. 

The  motion  is  granted ;  and  it  is  ordered  that  the  recognizance 
of  Fasket  be  cancelled. 

O'Neall,  Evans,  Withers  and  Whitner,  JJ.  concurred. 

Motion  granted,  * 
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Josiah  Dawson^  Jr.  vs.  W.  F.  Robert. 

A  variance  between  the  writ  and  declaration  is  ground  for  special  demurrer,  not  for 
plea  in  abatement 

Before  Wardlaw,  J.  cU  Colleton^  Fall  Term,  1851. 

The  writ  returnable  to  the  eleventh  day  of  November  next, 
bears  date  24th  October,  1850,  requires  the  defendant  to  answer 
to  Josiah  Dawson,  the  younger,  for  uttering  certain  false,  scan- 
dalous, defamatory  and  malicious  words  concerning  the  said  Jo- 
siah, to  his  damage  $5000,  and  is  signed  Tiilinghast,  plaintiff's 
attorney. 

At  the  return  of  the  writ  in  November,  1860,  W.  F.  Robert 
entered  an  appearance.  No  declaration  was  filed  till  7th 
April,  1851,  when,  on  the  petition  of  Josiah  Dawson,  Jr.  setting 
forth  that  he  had  a  good  cause  of  action  against  William  F.  Ro- 
bert, and  was  under  age ;  and  that  his  father,  Thomas  Dawson, 
was  willing  to  be  his  guardian  txd  litem,  an  order  was  made  en- 
titled in  the  cause  of  Josiah  Dawson,  Jr.  vs.  W.  F,  Robert,  to 
the  effect  that  Thomas  Dawson,  the  elder,  be  admitted  to  prose- 
cute his  said  action  of  slander  against  the  said  defendant.  On 
the  same  day,  a  declaration  was  filed,  commencing  "  William  F. 
Robert  was  attached  to  answer  to  Josiah  Dawson,  the  younger, 
in  a  plea,  and  thereupon  Josiah  Dawson,  the  younger,  by  Thomas 
Dawson,  the  elder,  who  is  admitted  by  the  said  Court  to  prose- 
cute for  the  said  Josiah  Dawson,  Jr.  complains,"  &c. 

The  defendant  pleaded  in  abatement  as  follows : 
And  the  said  William  F.  Robert,  in  his  proper  person,  comes 
and  defends  the  wrong  and  injury,  and  pc^ys  judgment  of  the 
writ  and  declaration,  because,  he  says,  that  Josiah  Dawson,  Jr. 
is  now  under  the  age  of  twenty-one  years,  viz.  of  the  age  of 
nineteen  years  and  six  months,  and  no  more ;  and  that  he  sued 
in  this  action  by  Tiilinghast,  his  attorney ;  and  that  there  is  a 
material  variance  between  the  writ  and  declaration  of  the  plain- 
tiff, because  in  the  writ  the  plaintiff  sues  by  attorney,  and  m  the 
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declaration  declares  by  his  next  friend ;  and  this  he  is  ready  to 
verify.  Wherefore,  inasmuch  as  the  said  plaintiflf  being  within 
age,  has  sued  by  Tillinghast,  Esq.  and  because  of  the  variance 
between  the  writ  and  declaration,  this  defendant  prays  judgment 
of  the  said  writ  and  declaration,  and  if  he  to  the  same  ought  to 
be  compelled  to  answer. 

To  this  plea  the  plaintiff  demurred  specially  on  the  14th  of 
May,  and  assigned  for  causes  of  demurrer : 

1.  Because  the  plea  is  not  entitled  in,  or  as  of,  any  term  of  the 
Court,  or  time  when  the  same  was  filed. 

2.  Because  the  said  plea  is  double  in  this,  namely,  that  it 
alleges  two  grounds  of  objection :  1st,  that  said  plaintiff  sues  by 
attorney ;  and,  2d,  that  there  is  a  variance  between  the  writ  and 
declaration. 

3.  Because  said  plea  does  not  shew  how  said  plaintiff  should 
have  sued  and  declared,  so  as  to  give  said  plaintiff  a  better  writ 
and  declaration. 

4.  Because  if  the  commencement  of  said  suit  were  by  original 
writ,  the  plea  should  have  prayed  oyer  of  the  same,  and  set  it 
forth. 

5.  Because  the  said  plea  should  have  concluded  by  praying 
judgment  of  the  said  writ  and  declaration,  and  that  they  may  be 
quashed. 

6.  Because  the  said  plea  in  abatement  is  not  verified  by  affi- 
davit. 

7.  Because  a  variance  between  writ  and  declaration  cannot  be 
taken  advantage  of  by  plea  in  abatement ;  and  also  that  the  said 
plea  is  in  other  respects  informal  and  insufficient. 

On  the  24th  May,  1831,  the  defendant  swore  to  his  plea  in 
abatement,  and  joined  in  demurrer. 

At  November  term,  1851,  the  case^was  called,  and  his  Honor 
the  presiding  Judge,  sustained  the  demurrer. 

The  defendant  appealed,  on  the  grounds : 
1.  That  the  plea  in  abatement  is  well  pleaded  in  point  of 
form. 
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2.  That  the  variance  between  the  writ  and  declaration  is  good 
cause  of  demurrer. 

3.  That  the  Court  should  have  given  judgment  that  the  suit 
be  quashed. 

Petigru,  for  appellant,  cited  Cro.  Jac.  250 ;  Com.  Dig.  Pleader, 
2,  c.  1,  Abatement,  c ;  1  McC.  2J1 ;  2  McC.  386,  206 ;  1  Saund. 
317  a,  note  3. 

Tillinghast,  contra,  cited  1  Tidd.  99 ;  1  Chit.  PL  491-6 ;  2 
Hill,  485. 

The  opinion  of  the  Court  was  delivered  by 

Withers,  J.  Tiiere  is  not,  at  present,  a  sufficient  concurrence 
of  opinion,  either  way,  among  the  members  of  this  Court,  to 
warrant  a  judgment  upon  the  question,  whether  the  suing  a 
writ  by  a  minor,  by  attorney,  and  following  the  same  in  a  decla- 
ration, by  next  friend  appointed  by  the  Court,  presents  such  a 
variance  as  may  be  the  subject  of  a  successful  plea  to  the  decla- 
ration. 

Not  deciding,  but  assuming,  the  affirmative,  we  are  of  opinion, 
nevertheless,  that  the  form  of  the  plea,  in  the  present  instance,  is 
misconceived,  and  that  it  is  well  met  by  the  demurrer. 

In  several  cases  to  be  found  in  our  books,  we  are  aware  it  has 
been  said,  that  an  objectionable  variance  between  the  capias  ad 
respondendum  and  the  declaration  may  be  properly  the  subject 
of  a  plea  in  abatement.  Tfet  in  the  case  of  Sargent  vs.  Hayne^ 
(2  Hill,  585,)  the  precise  point  came  up,  and  was  adjudged  con- 
tiary  to  the  dicta  which  it  was  there  said  had  appeared  in  several 
prior  cases.  The  following  language  was  used  in  that  decision : 
"  In  this  State  we  have  no  original  writ,  properly  and  technically 
so  called  :  our  writ  is  merely  process  to  bring  the  defendant  in 
to  answer.  It  is  regarded  as  a  part  of  the  general  record,  and, 
in  that  point  of  view,  it  was  held  in  Young  vs.  Crrcy,  (1  McCord, 
211),  that  the  variance  between  the  writ  and  declaration  might 
be  taken  advantage  of  by  special  demurrer.  That  decision  con- 
cluded that  point,  and  it  has  ever  since  been  regarded  as  settled 
law."    I  take  it  to  be  clear,  (said  0'.\eall,  J.)  that  a  plea  must 
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be  of  somethiog  dehors  the  record.  The  variance  between  the 
writ  and  declaration  is  to  be  ascertained  by  inspection  :  if  any 
existed  to  be  pleaded,  the  defendant,  as  in  Young  vs.  Grey^  may 
demur." 

Since  this  was  the  point  of  that  case,  and  was  thus  distinctly 
ruled,  we  think  (bis  Court  under  an  obligation  to  respect  it,  and 
have  reason  to  suppose  that  the  profession  has  regarded  the 
question  to  be  settled.  In  Emmons  vs.  Bailey,  (1  Strob.  422,) 
the  defence  was  founded  upon  a  variance  between  the  writ  and 
declaration,  and  a  demurrer  was  employed  as  the  means  of  pre- 
^seating  the  issue. 

This  view  of  the  case  now  before  us  supersedes  the  occasion 
of  entering  upon  the  learning  which  has  been  employed  in  the 
argument,  and  unites,  as  well  those  who  think  there  is  a  vari- 
ance in  the  present  instance,  as  those  of  a  contrary  opinion,  in 
agreeing  that  the  motion  be  refused. 

It  is  ordered  accordmgly. 

O'Neall,  Evans,  Wardlaw,  Frost  and  Whitner,  JJ. 
concurred. 

Motion  re/used. 


James  W.  Chray,  Co^mr.  vs.  E.  R.  Toom^r^  Executrix  of  X  W. 

Toomer, 

Bill  in  equity  for  foreclosure  and  decree  thereon  examined,  and  decree  held  to  be  for 

Ibreelosure  only  and  not  for  payment  of  money  also. 
Where  the  bill  is  for  foreclosure  merely,  though  the  amount  of  the  debt  be  ascertained 

by  the  report,  the  decree  confirming  the  report  and  ordering  the  debt  to  be  paid  by 

a  given  day,  and,  in  default  thereof,  that  the  equity  of  redemption  be  barred  and  the 

premises  sold,  &c.  is  a  decree  for  foreclosure  only  and  not  a  money  decree  also. 
In  such  a  case,  the  creditor  may,  after  the  sale,  proceed  at  law  upon  the  bond  for  any 

balance  due  him. 
Cluery :  upon  bill  for  foreclosure  and  for  payment  of  the  money  also,  has  the  Court  of 

Equity  jurisdiction  to  pronounce  a  money  decree  which  may  be  enforced  by  the 

usual  process  1 
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Before  Evans,  J.  at  Charleston^  October  Term^  1851. 

The  report  of  his  Honor,  the  presiding  Jud^e,  is  as  follows : 
"  The  action  was  on  a  penal  bond  for  the  payment  of  money. 
The  defendant  pleaded  that  the  plaintiff  had  heretofore  filed  his 
bill  against  her  and  the  heirs  of  the  said  Joshua  W.  Toomer,  to 
foreclose  a  mortgage  of  certain  real  estate,  which  had  been  mort^ 
gaged  to  secure  the  payment  of  the  debt  due  on  the  said  penal 
bond,  and  that  the  Master  of  the  said  Court,  to  whom  it  had  been 
referred,  had  reported  a  certain  balance  due  on  the  said  bond, 
and  that  a  decree  had  been  pronounced  by  the  Chancellor  con- 
firming the  said  report,  and  ordering  that  in  case  the  defendant 
should  not  pay  the  amount  so  reported,  the  said  real  estate  was 
ordered  to  be  sold  to  satisfy  the  said  debt,  which  said  decree*still 
remains  of  full  force  and  effect,  except  so  far  as  it  has  been  paid 
by  the  sale  of  the  mortgaged  premises,  whereby  it  appears  that 
the  said  plaintiff  already  has  a  judgment  for  the  same  debt  in 
another  Court  of  competeut  jurisdiction,  wherefore  she  prays 
judgment,  d&c.    To  this  plea  the  plaintiff  demurred. 

"  I  am  of  opinion  the  Court  of  Chancery  had  no  jurisdiction 
except  to  order  the  mortgage  to  be  foreclosed.  From  the  author- 
ities quoted,  I  am  satisfied  that  in  England  no  such  jurisdiction 
was  ever  claimed ;  and  in  New  York,  a  Chancellor  refused  ex- 
pressly to  make  any  decree  as  to  what  might  be  due  after  the 
mortgaged  property  was  sold.  Our  Acts  of  the  Legislature 
have  not  enlarged  the  jurisdiction  of  the  Court  of  Equity  in  re- 
lation to  mortgages.  If  the  Chancellor  had  in  fact  decreed  what 
Chancellor  Kent  refused  to  do,  that  the  complainant  should  have 
execution  for  whatever  sum  should  remain  due,  I  should  not  re* 
verse  it  in  this  indirect  way ;  but  the  decree,  as  it  is  called,  has 
been  read  to  me,  and  I  am  satisfied  he  intended  only  to  decree 
a  sale ;  and  as  the  sale  would  depend  on  the  paymsnt  of  the 
money,  it  was  necessary  to  ascertain  the  amount,  that  the  usual 
decree  might  be  made  that  the  mortgaged  premises  be  sold,  un- 
less the  defendant,  on  a  day  named,  should  pay  the  amount  due. 
The  demurrer  is,  therefore,  sustained." 
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The  defendant  appealed,  and  moved  in  arrest  of  judgment  for 
new  trial  or  nonsuit,  on  the  ground  that  the  plea  filed  was  suffi- 
cient in  law  as  a  bar  to  the  action. 

W.  G.  DeSaussurCj  for  appellant,  cited  2  Danl.  Ch.  Pr.  630 ; 
1  Har.  Ch.  324 ;  Mitf.  PI.  354 ;  Story  Eq.  PI.  §  790 ;  4  Johns.  Ch. 
634 ;  6  Stat.  5 ;  6  Stat.  61 ;  7  Stat.  211 ;  51  Eng.  C.  L.  R.  28  ; 
Blake  vs.  Hayward,  Bail.  Eq.  219 ;  1  Stark.  Ev.  214 ;  3  Wilson, 
304  ;  1  N.  &  McC.  329  ;  5  Stat.  169 ;  1  McO.  Ch.  164 ;  Bail.  Eq. 
293 ;  Eq.  Ca.  Abr.  317 ;  Coote  Law  Mortg.  498  ;  Dart,  Vend.  & 
Purch.  430 ;  2  Bro.  Ch.  R.  125  ;  9  Bev.  379 ;  2  Spen.  Eq.  Jur. 
682 ;  Rice  Eq.  386 ;  Sp.  Eq.  159 ;  I  Strob.  Eq.  159 ;  2  Barb.  Ch. 
Pr.  614 ;  2  Brev.  70. 

Simonton,  Munro,  contra,  cited  4  Kent,  183 ;  1  Bay,  501 ;  1 
Barb.  Ch.  Pr.  186,  187,  173,  623  ;  6  Johns.  Ch.  77 ;  3  Johns.  Ch. 
330 ;  9  Cowen,  347 ;  1  Phil.  Ev.  320 ;  10  Johns.  R.  481 ;  1  Sch. 
&  Lef.  176. 

The  opinion  of  the  Court  was  delivered  by 

Withers,  J.  In  behalf  of  the  defendant  we  have  had  the 
benefit  of  an  argument  that  deserves  to  be  characterized  aj  learn- 
ed and  able,  tending  to  establish,  first,  that  it  is  competent  to  the 
Court  of  Equity  to  make  a  decree  for  the  payment  of  the  whole 
sum  secured  by  a  mortgage,  when  application  may  be  made  to 
that  Court  for  foreclosure,  and  that  such  decree  is  equivalent  to 
a  judgment  at  law,  and  may  be  pleaded  accordingly ;  second, 
that  such  a  decree  has  in  fact  been  rendered  between  these  par- 
ties, having  a  full  lien  and  now  subject  to  be  enforced,  by  various 
process,  in  a  manner  as  ample  as  the  judgment  now  sought  for 
the  plaintiff,  in  the  Common  Pleas,  could  be  ;  third,  and  there- 
fore the  plea  filed  in  bar  of  this  action,  founded  on  that  decree, 
which  is  between  the  same  parties  and  on  the  same  subject  mat- 
ter, should  have  been  sustained  against  the  demurrer  by  the 
plaintiff. 

The  direction  which  our  deliberations  have  taken,  renders  it 
unnecessary  to  pronounce  upon  the  first  position  above  set  forth, 
though  it  will  hereafter  be  seen  that  the  opinion  of  the  Court  of 


264  APPEALS  AT  LAW. 


Gray  vs,  Toomer. 


Equity  is  adverse  to  the  doctrine  of  the  Circuit  Judge,  expressed 
in  his  report,  as  follows ;  '*  I  am  of  opinion  the  Court  of  Chan- 
cery had  no  jurisdiction  except  to  order  the  mortgage  to  be  fore- 
closed." It  is  not  to  be  disguised,  that  very  great  modification 
of  the  English  ideas  of  the  relation  of  mortgagor  and  mortgagee 
of  the  realty,  of  the  mode  of  foreclosing  such  mortgage  here, 
and  the  power  of  a  Court  of  Equity  in  dealing  with  the  mort- 
gage debt,  has  arisen  from  our  statutory  provisions  upon  the  sub- 
ject :  and  the  same  may  be  said  as  to  the  virtue  and  efficacy  of 
a  money  decree  in  Equity,  (which  by  our  statutes  creates  a  lien 
and  may  be  enforced  as  completely,  find  by  the  like  means,  as  a 
judgment  at  law,)  in  furnishing  the  materials  of  a  plea  in  bar  in 
a  proceeding  between  the  same  parties  for  the  same  debt,  and 
upon  the  same  bond.  We  pretermit  all  that  might  be  said  upon 
the  species  of  estoppel  by  matter  of  record  which  has  been  urged 
at  the  bar,  and  well  urged  on  the  one  side  and  the  other,  and 
proceed  to  the  question  upon  which  the  decision  of  the  present 
case  must  turn. 

It  is  this :  was  the  decree  pronounced  by  the  Court  of  Equity 
between  these  parties,  upon  an  application  by  the  plaintiff  to  fore- 
close the  mortgage,  a  money  decree  for  the  debt  sued  for  here  ? 
which  is  the  substantial  allegation  of  the  plea  in  bar. 

We  have  looked  into  the  bill  and  find  that  it  sets  forth  the  bond 
of  Joshua  W.  Toomer,  and  the  mortgage  to  secure  it,  with  a 
description  of  the  mortgaged  premises — the  death  of  the  mort- 
gagor, leaving  a  will  duly  executed,  and  that  defendant  is  his 
executrix.  It  also  sets  forth  that  the  testator  left  surviving  him, 
the  defendant,  his  widow,  certain  children,  (who  are  named), 
and  the  child  of  a  deceased  daughter.  It  is  not  said  whether 
they  are  devisees  or  heirs  at  law.  The  prayer  is,  that  the  de- 
fendant may  answer,  that  an  account  may  be  taken  of  what  is 
due  on  the  said  bond  and  mortgage,  and  the  said  defendant, 
executrix,  decreed  to  pay  the  same  to  the  complainant,  (the 
plaintiff  here),  with  his  costs  and  charges;  and  in  default  thereof, 
by  a  short  day  to  be  appointed,  the  said  mortgaged  premises  may 
be  decreed  to  be  sold  at  public  sale,  and  the  defendant  forever 
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barred  and  foreclosed  of  and  from  all  right  and  equity  of  le- 
demption  in  and  to  the  mortgaged  premises. 

The  Master,  among  other  things,  reported  the'  sum  due  upon 
the  bond ;  the  decree  of  the  6th  day  of  March  confirmed  the  re- 
report,  and  ordered  the  defendant,  executrix  of'  Joshua  W. 
Toomer, ''  to  pay  to  the  complainant  the  sum  reported  by  the 
Master  to  be  due,  together  with  the  interest  hereafter  to  accrue, 
and  the  costs  of  the  suit,  on. or  before  the  11th  day  of  March, 
instant,  (being  five  days  only),  and  in  default  thereof  the  equity 
of  redemption  in  the  mortgaged  premises  be  forever  barred  and 
foreclosed :"  and  the  Master  was  ordered  to  sell  the  mortgaged 
premises,  on  terms  specified,  and  from  the  proceeds  to  pay,  first, 
certain  costs,  then  the  complainant's  debt,  and  from  the  surplus, 
if  any,  to  pay  the  costs  of  defendant's  solicitor,  and  any  residue 
to  the  defendant,  executrix.  The  bill  contained  no  prayer  for 
general  or  other  relief  than  as  already  recited. 

We  cannot  construe  the  decree,  which  has  been  substantially 
recited,  as  a  money  decree  which  created  a  lien  upon  the  estate 
of  Joshua  W.  Toomer,  in  the  hands  of  the  defendant  as  execu- 
trix, enforceable  by  process,  as  provided  in  the  Act  of  1785,  but 
only  as  a  decree  that  the  mortgaged  premises  be  sold,  unless  the 
money  secured  by  the  mortgage  should  be  paid  on  or  before  the 
short  day  appointed.  We  think  it  manifest  enough,  that  the 
object  of  the  bill  and  of  the  decree,  and  the  only  purport  of  both, 
were  to  secure,  by  foreclosure,  the  benefit  of  the  specific  security; 
and  the  course  of  proceeding,  and  the  form  of  the  decree, 
were  such  as  we  find  them,  from  the  uncertainty  whether  the 
proceeds  of  the  specific  security,  upon  sale,  would  prove  to  be 
too  little,  or  otherwise.  The  debt  was  ordered  to  be  paid  only 
as  a  condition  of  escaping  a  foreclosure.  If  we  were  to  construe 
the  proceedings  in  question  otherwise,  very  serious  inconveni- 
ence, if  not  disaster,  might  fall  upon  the  defendant  in  case  the 
assets  were  insufficient  to  pay  either  the  debts  of  the  testator 
generally,  or  this  particular  debt ;  for  besides  that  no  enquiry  had 
been  made  into  debts  and  assots,  nor  any  foundation  for  one  laid 
in  the  pleadings  in  Equity,  it  is  presumed  that  the  process  of 
18 
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execution,  as  at  law,  pennitted  to  decrees  for  money  in  equity, 
has  not  superseded  the  special  mode  of  that  jurisdiction  by  at* 
tachment 

We  are  amply  fortified  in  such  a  conclusion,  as  we  conceive^ 
by  the  authority  of  the  Equity  Court  of  Appeals,  to  which  this 
Court  thought  it  prudent  to  address  an  inquiry.  We  have  the 
opinion  of  that  tribunal  as  follows : 

1.  That  where  the  bill  is  for  a  foreclosure  merely,  without 
more,  though  the  amount  of  the  debt  be  ascertained  by  report, 
the  confirmation  of  such  report  is  no  money  decree. 

2.  That,  in  such  a  case,  the  creditor  is  at  liberty,  after  fors* 
closure,  to  proceed  upon  the  bond  for  whatever  balance  may  still 
remain  due  to  him. 

3.  But,  that  when  the  bill  is  not  only  for  a  foreclosure,  but  for 
the  full  payment  of  the  debt,  or  for  general  relief,  the  plaintiff 
may,  after  foreclosure,  apply  to  the  Court  where  his  bill  is  filed 
for  further  decree ;  and,  in  such  case,  a  Law  Court  may  refuse 
to  take  jurisdiction,  upon  the  ground,  either,  that  the  party  has 
had  a  remedy  and  neglected  it,  or,  still  has  a  remedy  pending  in 
a  concurrent  jurisdiction. 

Without  insisting  that  the  plea  in  bar,  iii  the  present  case, 
treats  of  a  decree  already  pronounced  as  an  estoppel,  and,  there- 
fore, does  not  contemplate  a  case  embraced  by  the  third  of  the 
foregoing  propositions,  it  is  enough  to  remark  that  no  foundation 
appears  in  the  bill  for  foreclosure  for  further  redress  in  the  Equity 
jurisdiction. 

It  is  presumed  that  Blake  4*  Heyward  (Bail.  Eq.  208)  is  not 
in  the  way  of  our  conclusion  here,  for  (at  p.  220)  it  is  expressly 
stated  in  that  case,  as  follows :  '^  The  decree  in  the  case  before 
us  establishes  a  sum  of  money  to  be  due  by  the  defendants  in 
the  original  bill."  (who  occupied  precisely  the  condition  of  the 
defendant  in  our  case),  "  and  not  only  subjects  the  land  in  dis- 
pute to  the  payment  of  it,  but  also  directs  that  the  balance,  if 
any,  after  the  sale  of  the  land,  shall  be  paid  out  of  the  estate  of 
their  testator." 

The  motion  is  refused. 
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O'Neall,  Evans,  Wardlaw,  Frost  and  Whitner,  JJ.  con- 
curred. 

Motion  refused. 


Joshua  Nichols  et  al.  vs.  Humphrey  Hubbard  et  al. 

In  the  Court  of  Common  Pleas,  cavtat  is  a  process  which  relates  entirely  to  the 
granting  of  lands  by  the  State,  and  has  extent  and  application  according  to  the 
statutes  which  gave  it  origin. 

That  Court,  as  a  Court  of  caveatSy  has  no  power  to  revoke  a  grant,  or  to  inquire  into 
its  validity  after  it  has  passed  the  great  seal :  it  has  power,  merely,  to  determine 
whether  a  grant  shall  be  signed,  and  the  only  matter  to  be  inquired  into  is  some 
"fraud  or  collusion  in  the  progress  of  the  entry,  warrant,  or  survey." 

Merely  because  the  land,  for  which  the  grant  is  sought,  is  covered  by  an  older  grant, 
is  no  ground  for  a  cavetU. 

In  such  case,  the  caveat  would  be  either  unnecessary  or  improper :  a  new  grant  of 
land  already  granted  is  a  mere  nulhty:  to  persons  having  title  under  the  old  grant 
it  is  harmless,  and  persons  having  no  title  have  no  right  lo  n  terfere. 

A  junior  grant,  as  color  of  title,  or  evidence  of  the  extent  of  possession,  is  no  better 
than  a  deed,  or  a  mere  survey  accompanied  by  claim. 

Before  Wardlaw,  J.  at  Colleton,  Fall  Term,  1851. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows: 

"This  was  an  issue  which  had  been  made  upon  a  suggestion 
filed  for  the  purpose  of  obtaining  a  caveat  against  the  issuing  of 
a  grant  for  land  that  had  been  surveyed  under  warrant. 

"  The  plaintiffs  in  the  issue,  by  their  suggestion,  alleged  that 
the  land  had  been  already  granted,  and  that  they  claimed  under 
the  grantee  :  the  defendants  traversed  the*  allegation. 

"  I  ordered  the  suggestion  to  be  quashed. 

^  1.  Because  a  previous  grant  is  not  a  ground  for  caveat  con- 
templated by  the  enactments  concerning  caveats, 

"  2.  Because  the  proceeding,  if  indulged,  would  be  only  an 
irregular  trial  of  title,  which  pjrhaps  would  be  followed  by  an 
action  of  trespass  to  try  titles. 

"3.  Because  the  caveat  would  be  either  unnecessary  or  im- 
proper.   A  new  grant  of  land  already  granted  would  be  a  mere 
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nullity.  If  the  plaintiffs  really  have  title  under  the  old  grant, 
the  new  grant  would  be  harmless  to  them.  If  they  have  not 
title,  they  have  no  right  to  interfere  in  the  matter. 

^'  4.  Because,  if  either  party  is  in  possession  of  the  land,  the 
existence  of  the  old  grant  would  render  the  possession  of  that 
party  secure  against  all  the  world,  except  the  owner  under  the 
old  grant,  whether  a  new  grant  is  issued  or  not.  If  a  third  per 
son  is  in  adverse  possession,  neither  party,  without  proof  of  a 
perfect  title,  could  eject  him.  If  no  person  is  in  possession,  the 
claimants  under  the  old  grant  may  obtain  security  by  their  own 
act,  even  if  they  have  not  the  means  of  making  such  proof  as 
would  eject  a  trespasser  in  possession." 

The  plaintiffs  appealed,  on  the  grounds : 

1.  Because  it  is  respectfully  submitted  that  his  Honor  erred  in 
quashing  the  suggestion,  for  want  of  jurisdiction. 

2.  Because  his  Honor's  order  was,  in  other  respects,  contrary 
to  law. 

C.  Tracy,  for  appellants,  cited  P.  L.  393 ;  4  Stat.  706 ;  7  Stat. 
271 ;  P.  L.  335 ;  3  Bl.  Com.  246 ;  2  McC.  191. 

Cam,  contra.    The  Court  of  caveats  has  jurisdiction  only 

where  there  are  conflicting  surveys ;  but  after  a  grant  has  once 

issued,  no  matter  to  whom,  the  Court  is  without  jurisdiction. 

Cited  4  Stat.  590 ;  7  Stat.  275  ;  2  Bay,  426, 454.    In  Trapier  vs. 

WUsoUf  2  McC.  191,  the  question  of  jurisdiction  was  not  raised. 

» 

The  opinion  of  the  Court  was  delivered  by 

Wardlaw,  J.  Caveat  is  a  process  well  known  to  the  spiritual 
Courts,  and  there  used  for  various  purposes.  In  this  Court,  it 
relates  entirely  to  the  granting  of  lands  by  the  State,  and  has 
extent  and  application  according  to  the  statutes  which  gave  it 
origin. 

The  Act  of  1784,  for  establishing  the  mode  and  conditions  of 
surveying  and  granting  the  vacant  lands  within  this  State,  (4 
Stat.  590,  sec.  5.)  directed  the  Governor  to  sign  grants  to  be  deli- 
vered to  the  grantees,  "  provided,  nevertheless,  that  in  all  cases 
previous  to  the  signing  of  the  said  grants,  where  there  shall  ap- 
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pear  lo  be  any  fraud  or  collusion  in  the  progress  of  the  said  entry, 
warrant  and  survey,  the  Governor  and  any  five  members  of  the 
privy  council  shall  have  power  and  authority  to  cause  all  parties 
to  appear  before  them,  and  without  delay  in  a  summary  manner 
decide  in  such  as  to  justice  and  equity  shall  appertain."  \  Under 
this  provision,  a  practic^^  seems  to  have  grown  up  which  intro- 
duced a  process  to  which  the  name  of  caveat  was  given.  An 
amendatory  Act  of  1785,  (4  Stat.  708,  sec.  7),  directed  that  cave- 
ats should  be  determinable  by  the  Governor  and  any  cwo  or  more 
of  the  privy  council :  that  there  should  also  be  three  Commis- 
sioners for  hearing  caveats  in  each  Circuit  Court  district,  with 
power  to  cite  parties  and  witnesses,  hear  and  determine :  and 
that  "  when  the  case  is  finally  determined,  the  Commissioners 
shall  certify  the  same  to  the  Governor,  who  shall  sign  the  grant 
accordingly.**  An  Act  of  1791,  amendatory  of  the  Circuit  Court 
Act,  by  section  17th,  (7  Stat.  275),  reciting  that  by  reason  of  the 
alteration  in  the  executive  authority  of  the  State,  made  by  the 
Constitution  of  1790,  (which  dispensed  with  the  privy  council,) 
powers  given  to  the  Governor  and  council  could  not  be  exer- 
cised, "vested  the  Judges  of  the  Court  of  Cimmon  Pleas,  or  any 
one  of  them,  in  their  respective  districts,  with  the  exercise  of  the 
said  powers,  so  far  as  the  same  shall  extend  to  hearing  and  de- 
termining causes  in  the  Court  of  caveats;  which  caveats  shall 
be  entered  as  heretofore." 

It  appears  from  these  provisions,  that  the  power  concerning 
caveats  is  now  vested  in  a  Judge,  (see  Trapier  vs.  Wilson^  2 
McC.  191) :  that  this  power  is  the  same,  and  no  more,  which 
formerly  belonged  to  the  Governor  and  members  of  council,  or 
to  the  three  Commissioners  of  caveats  :  that  it  is  not  a  power  to 
revoke  a  grant,  or  to  inquire  into  its  validity  after  it  has  passed 
the  great  seal,  (see  Mtise  vs.  Laughridge,  2  Bay,  426  ;  Mounce 
vs.  Ingram,  1  Brev.  R.  55 ;  De  Graffinreid  vs.  Gregory,  Harp. 
443),  but  merely  power  to  determine  whether  a  grant  shall  be 
signed:  and  the  matter  to  be  inquired  into,  and  the  only  ground 
for  a  caveat,  or  objection  to  the  signing  of  a  grant,  is  some  >^  fraud 
or  collusion  in  the  progress  of  the  entry,  warrant  or  survey,"  all 
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of  which  must  precede  every  ^nt.  The  signing  of  a  grant 
appears  to  be  the  result  of  a  determination  upon  a  case  of  caveat; 
and  contending  applicants  for  the  same  land  seem  to  be  the  pear- 
ties  between  whom  the  decision  is  to  be  made,  before  the  right  of 
the  State  is  granted  to  either.  (See  Mounce  vs.  Ingram,  2  Bay, 
454  ;  Thomhill  ads.  Sansburt/,  1  N.  &  McC.  345 ;  Kent  vs.  Car- 
well,  I  Brev.  R.  30. 

In  Trapier  vs.  Wilson,  (2  McC.  191,)  upon  a  caveat,  a  certifi- 
cate against  a  grant  was  signed  because  the  land  for  which  the 
grant  was  sought  had  been  previously  granted  and  was  not 
vacant ;  but  the  case  turnel  wholly  upon  the  propriety  of  the 
Judge's  referring  the  facts  to  a  jury,  and  upon  questions  of  loca- 
tion. -  The  sufficiency  of  the  grant,  which  had  been  suggested, 
was  not  at  all  considered. 

It  has  been  urged  here,  that  the  allegation  of  a  previous  grant 
is  in  effect  the  allegation  of  a  fraud,  as  only  vacant  land  can  be 
granted,  and  the  statutes  on  the  subject  shew  that  the  surveying 
under  a  warrant  of  land  known  to  have  been  previously  granted 
to  another  person,  is  forbidden  and  regarded  as  fraudulent.  It 
will  be  observed  that  by  the  statement  of  this  proposition,  know- 
ledge of  the  previous  grant  is  admitted  to  be  essential.  But  if  a 
Judge  is  to  employ  the  time  of  a  Circuit  Court  in  hearing  a  sug- 
gestion for  caveat  on  this  ground,  is  he  to  listen  to  every  officious 
intermeddler,  who,  without  any  interest  in  the  matter,  may  sug- 
gest an  older  grant,  or  is  he  to  require  him  who  suggests  to  show 
title  under  the  older  grant?  If  the  formor,  the  proceeding, 
wholly  anomalous  in  a  Court  of  Law,  would  become  like  cer- 
tain proceedings  in  rem  had  in  other  Courts,  where  that,  which, 
if  done,  would  be  binding  on  the  whole  world  until  it  was  re- 
voked, is  stayed  for  proof  at  the  instance  of  any  one  who  will 
suggest  cause ;  and,  in  analogy,  it  should  follow  that  a  decision, 
in  favor  of  the  grant  sought,  would  be  binding  upon  the  former 
grantee,  and  all  other  persons.  If  the  latter,  the  trial  of  the  re- 
lator's title,  under  the  alleged  older  grant,  would  be  a  necessary 
preliminary  to  a  decision  concerning  the  new  grant  sought,  and 
the  very  proof  which  would  be  necessary  to  the  relator's  success, 
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would  show  that  the  new  grant,  against  which  he  was  strug- 
gling, could  do  him  no  harm.  If  a  Judge,  alone  or  with  the  aid 
of  a  jury,  could,  sitting  in  a  Court  of  caveats,  enter  upon  this 
trial,  the  applicant  for  the  new  grant  would  be  concluded  by  the 
award  of  the  caveat ;  but  there  would  be  no  mutuality,  for  the 
refusal  of  the  caveat  could  not  in  any  way  impeach  the  old 
grant,  or  any  title  derived  from  it.  The  grounds  upon  which 
the  suggestion  was  quashed  on  the  circuit,  and  which  are  stated 
in  the  report,  will,  upon  careful  examination,  be  found  correct. 

They  are  confirmed,  rather  than  shaken,  by  a  reference  to  the 
legislation  concerning  grants  taken  for  lands  before  granted.  An 
Act  of  1794,  (5  Stat.  234),  was  intended  to  guard  against  the 
mischief  of  speculators  obtaining  new  grants  for  lands  which 
had  been  previously  granted,  "  with  a  view  to  deceive  and  cheat 
unwary  foreigners  by  sales  of  such  pretended  vacant  lands/' 
The  second  section,  providing  remedy  for  cases  where  surveys 
had  then  been  made,  which  knowingly  and  wilfully  embraced 
lands  before  granted,  without  the  same  being  marked  and  noted, 
authorized  the  proprietor  under  a  previous  grant  to  bring  an 
action  of  .trespass  >against  the  grantee  of  the  subsequent  grant, 
and  required  the  Court,  upon  pioper  proof  made,  to  declare  the 
subsequent  grant,  and  every  part  thereof,  to  be  fraudulent  and 
void,  and  to  award  to  the  plaintiff  damages  and  treble  costs.  It 
seems  not  to  have  been  considered  that  where  the  subsequent 
grant  was  not  yet  made,  it  could  be  arrested  by  caveat :  lut  a 
different  and  special  remedy  was  provided  for  the  grants  then  in 
progress,  which  extended  to  the  parts  of  the  new  grant,  not  in- 
terfering with  the  old,  the  invalidity  that  upon  general  principles 
attached  to  the  parts  wherein  there  was  interference. 

The  suggestion  presupposes  that  the  relator  can  make  proof 
of  the  older  grant.  If  he  can,  we  can  imagine  no  case  in  which 
a  caveat  upon  the  sole  ground  of  such  older  grant  having  been 
made,  would  not  inter  partes  be  unnecessary  or  futile,  pragmati- 
cal or  expensively  superfluous.  By  other  and  better  means  may 
a  claimant  under  the  older  grant,  obtain  all  that  a  caveat  could 
give  him,  whether  he  can  prove  his  title  or  not.    For  the  public, 
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it  is  desirable  that  the  ignorant  and  unwary  should  be  protected 
against  the  show  of  title  which  every  documept  clothed  with 
the  forms  of  State  authority  is  calculcated  to  exhibit,  and  which 
a  grant  of  land  before  granted  falsely  exhibits :  and,  further, 
that  those  who  turn  such  a  grant  to  fraudulent  ends,  should  be 
punished ;  and  that  the  State  should  be  saved  from  the  scandal 
of  having  its  most  solemn  forms  degraded  or  abused.  But  for 
these  purposes  the  Court  of  caveats  was  not  intended  and  is 
wholly  unsuited.  Its  interference  upon  the  ground  of  an  older 
grant  in  the  few  cases  where  private  interests  would  bring  the 
matter  to  its  notice,  would  but  serve  to  increase  the  public  mis- 
chief, by  giving  greater  credit  to  the  grants  taken  for  lands  be- 
fore granted,  in  the  many  other  cases  which  would  pass  without 
notice.  Most  persons  do  understand,  and  all  should,  that  a 
grant  of  land  is  the  act  of  the  grantee  rather  than  of  the  State; 
that  it  is  obtained  by  any  one  who  will  comply  with  certain 
requisites  and  pay  certain  fees,  and  that  where  the  land  can  be 
shewn  to  have  been  previously  granted,  it  is  a  grant  merely  void, 
carrying  nothing,  and  as  color  of  title  or  evidence  of  the  extent 
of  a  possession,  is  no  more  effective  than  would  be  a  deed  or  mere 
survey  accompanied  by  claim. 
The  motion  is  dismissed. 

Evans,  Withers  and  Whitner,  JJ.  concurred. 

O'Neall,  J.  I  dissent.  The  practice  has  been  settled  con- 
trary, as  I  think,  in  many  cases  on  the  circuit,  and  in  the  case  of 
Trapiervs.  Wilson,  2  McC.  191. 

Frost,  J.  did  not  hear  the  argument. 
Motion  dismissed. 
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Vent$s  Huger  and  Sarah^  her  child,  free  persons  of  color,  suing 
per  prochien  cmii  Wm.  McCready,  vs.  Wm.  Barnwell,  a  free 
persoti  of  color. 

An  Indian,  negro,  mulatto,  or  mustizo,  held  as  a  slave  and  claiming  to  be  free,  cannot 
resort  to  the  writ  de  homine  repUgiando  to  try  the  question  of  freedom :  the  remedy 
is  by  action  of  trespass  in  the  nature  of  ravishment  of  ward  as  prescribed  by  ^ct 
of  i740. 

Before  Wardlaw,  J.  at  Charleston.  May  Term,  1851. 

Declaration ;  The  plaintiffs  complain  that  the  defendant  took 
them,  free  persons  of  color,  and  taken,  holdeth  them  td^  their 
damage. 

Demurrer,  general  and  for  cause,  that  the  plaintiffs  being  per- 
sons of  ^olor,  can  have  the  writ  of  ravishment  of  ward  under 
our  statute,  and  homine  replegiando  is  inapplicable  to  their  case. 

His  Honor  sustained  the  demurrer,  and  the  plaintiffs  appealed, 
on  the  grounds : 

1st.  Because  the  action  in  this  case  is  well  established  as  a 
common  law  remedy,  applicable  to  the  condition  of  things  in  our 
State,  and  should  lie,  in  this  State,  in  such  cases. 

2d.  That  while  ravishment  of  ward,  by  the  words  of  the  sta- 
tute, applies  to  slavery,  homine  replegiando  is  applicable  to  free 
persons  of  color;  and  so  far,  is  a  concurrent  remedy  with  ravish- 
ment of  ward. 

« 

Elliott,  for  appellants,  cited  Fitzhert.  Nat.  Brev.  68,  155 ;  1 
Johns.  Ca.  23  ;  12  Mod.  428  ;  Skinner  vs.  Fleet,  14  Johns.  268. 
Phillips,  contra,  cited  PI.  164 ;  Car.  Law  Journ.  103. 

The  opinion  of  the  Court  was  delivered  by 

Withers,  J.  Except  free  Indians  in  amity  with  the  Govern- 
ment, and  negroes,  mulattoes  and  mustizoes,  then  free,  the  Act 
of  1740  (7  Stat.  397)  declared  all  Indians,  negroes,  mulattoes  and 
mustizoes,  then  in  the  province,  or  thereafter  to  be,  absolute 
slaves,  the  issue  to  follow  the  condition  of  the  mothei.  A  provi- 
sion, however,  was  made  in  the  same  section  that  enacted  as 
above,  being  the  first  in  the  Act,  to  vindicate  the  freedom  of  any 
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one  of  either  of  the  said  classes  who  might  be  disposed  to  claim 
that  right.  The  Act  declares  that  the  prima  facie  presumptioa 
shall  be  that  such  person  is  a  slave  and  must  assume  the  burthen 
of  proof;  this  is  a  presumption  which  arises  upon  the  color. 
The  Court  of  Common  Pleas  was  opened  to  such  applicant, 
upon  petition,  either  in  term  time  or  in  vacation,  for  the  appoint- 
ment of  a  guardian  of  the  claimant,  who  was  declared  to  be 
entitled  to  an  action,  in  nature  of  ravishment  of  ward,  against 
any  person  in  possession  of  or  claiming  such  Indian,  negro,  mu- 
latto or  mustizo,  who  was  required  to  enter  into  recognizance, 
with  (ftie  or  more  sufficient  sureties,  to  the  plaintiff,  in  a  sum  to 
be  fixed  by  the  Court,  with  condition  that  he  shall  produce  the 
ward  of  the  plaintiff  at  all  times  when  required  by  the  Court, 
and  that  the  ward  shall  not  be  eloigned,  abused  or  misused  du- 
ring the  pendency  ot  the  litigation.  It  was  provided  that  the 
general  issue  might  be  pleaded,  and  special  matter  adduced  in 
evidence  under  that  issue  :  that  upon  verdict,  general  or  special, 
judgment  should  follow  according  to  the  very  right  of  the  cause, 
irrespective  of  any  defect  in  form  or  substance :  that  if  the  claim- 
ant succeeded,  a  special  entry  should  he  made  declaring  his  or 
her  fieedom,  and  that  the  jury  should  assess  damages  against 
the  defendant  in  behalf  of  the  ward,  fur  which,  with  full  costs 
of  suit,  judgment  should  be  entered  and  execution  awarded : 
that  if  unsuccessful,  the  ward  shall  be  subject  to  corporeal  pun- 
ishment, short  of  life  or  limb,  in  the  discretion  of  the  Couit. 
Finally  there  was  a  saving  of  the  jurisdiction  of  any  other  Court, 
in  law  or  equity,  which  then  had  cognizance  of  the  question  of 
the  right  of  property  in  slaves,  or  the  claim  of  freedom,  when 
the  same  shouid  happen  to  come  in  judgment,  such  Court* being 
required  always  to  take  the  Act  of  1740  for  its  direction  therein,  (a). 

(a)  Note  by  his  Honor.  This  question  of  freedom  was  to  be  finnlly  heard,  accord- 
ing to  the  Act  of  171*2,  by  the  Governor  and  Council,  (7  Stat.  352).  and  by  "the 
Judges  and  Justices  of  the  General  Court  in  vharles  city,  if  the  dispute  arises  within 
the  jurisdiction  thereof,  and  by  the  Justices  of  the  several  County  and  Precinct 
Couris  in  open  Court  within  their  jurisdiction,  and  not  elsewhere,**  by  the  Act  of 
17*22,  (7  Stat  371);  "  before  the  Judges  and  Justices  of  the  Court  of  General  Sessions 
and  Jail  delivery  in  open  Court,  at  the  sitting  of  the  same,  by  a  verdict  of  twelve 
men,  and  not  otherwise,"  by  Act  of  1735,  (7  Stat.  385).  Then  followed  the  existing 
provision  of  1740. 
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In  the  present  case,  the  wards,  instead  of  pursuing  the  mode 
thus  carefully  prescribed  and  minutely  detailed,  have  resorted  to 
the  writ  de  homine  replegiando.  '  This  proceeding  has  been  met 
by  demurrer,  and  that  has  been  sustained  upon  circuit.  The 
appeal  comes  here  to  reverse  that  decision ;  and  the  question  is, 
are  the  parties,  plaintiffs,  confined  to  the  mode  prescribed  by  the 
statute  of  1740. 

It  will  appear,  from  what  is  set  forth  in  the  note  subjoined,  that 
in  1712,  the  like  question,  involved  in  the  case  before  us,  was  to 
be  heard  finally  by  the  Governor  and  Council ;  in  1722  and  1735 
different  tiibunals  were  prescribed  to  hear  and  determine  the 
same,  exclusively.  In  1740,  the  Court  of  Common  Pleas  was, 
in  addition  to  the  County  and  Precinct  Courts  and  that  of  Gen* 
era!  Sessions  and  Goal  delivery,  clothed  with  authority  to  deter- 
mine the  question.  The  jurisdiction  d{  any  other  Court  of  law 
or  equity  in  the  province,  then  having  such  j  urisdiction,  was 
saved,  where  the  question  happened  to  come  in  judgment  before 
them  ;  but  they  were  required  to  be  guided  by  the  Act  of  1740. 

Since  the  form  of  proceeding  was  prescribed  by  that  Act,  we 
are  not  aware  that  any  other  has  been  used  in  this  State  to  ad- 
judicate the  question  in  this  case.  Frequently  has  that  mode 
been  employed,  and  successfully.  Many  cases  have  never  reached 
the  appellate  tribunal ;  sundry  others  are  found  in  our  Reports, 
attesting  the  efficacy  of  the  statutory  provision  Such  may  be 
seen  in  1  Bay,  260 ;  2  lb,  436  ;  1  Mill,  137 ;  1  McM.  135  ;  which 
last  made  even  the  keeper  of  the  work  house  in  Charleston  an- 
swerable, under  the  Act  of  1740,  thongh  he  was  only  the  custo- 
diary,' under  law,  of  one  lodged  as  a  slave.  In  some  cases,  no 
inconsiderable  sum  in  damages  has  been  rendered  by  a  jury  in 
behalf  of  a  person  unjustly  despoiled  of  Uberty  :  nor,  from  any 
thing  we  glean  from  the  records  of  the  past,  or  know  of  the 
present  temper  of  our  people,  can  we  indulge  a  doubt  of  the  un- 
flinching resolution  of  the  tribunal  charged  with  the  function,  to 
give  fair  scope  and  full  efficacy  to  the  remedial  justice  enjoined 
by  the  statute. 

The  writ  de  homine  replegiando,  employed  in  this  case,  though 
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one  of  the  four  forms  of  process  known  to  the  common  law, 
whereby  the  personal  h'berty  of  the  individual  might  be  vindi- 
cated, has  grown  quite  into  disuse  in  England,  having  been 
superseded  by  that  of  habeas  corpus,  especially  since  it  has  been 
rendered  so  efficient,  in  Cv^rtain  cases,  by  the  celebrated  Act  of 
Charles  the  Second.  This  writ  to  replevy  the  person,  who  alleges 
that  he  is  unjustly  seized  and  detained,  is  urged  as  especially 
suitable  to  the  class  as  to  whom  this  question  chiefly  arises,  to 
wit,  the  class  of  negroes  really  free :  and  this  proceeds  upon  the 
circumstance  that  the  claimant  would  enjoy  his*  freedom  p^n* 
dente  lite:  whereas  according  to  the  statutory  mode,  the  claimant 
remains  statu  quo,  in  the  mean  time.  That  difference  in  the 
two  forms  of  proceeding  does  certainly  exist.  But  it  is  not  to  be 
lorgotten,  that,  by  our  law,  that  individual,  of  any  one  of  the 
several  species  of  a  defined  and  inferior  status,  who  may  be 
found  in  possession  of  a  white  person  claiming  the  right  of 
ownership,  is  presumed  to  be  a  slave,  with  the  right  to  rebut  the 
presumption  :  but  how  ?  Upon  fair  and  sound  construction  only, 
we  think,  according  to  the  mode  prescribed  by  statute.  In  addi- 
tion to  this,  it  is  appropriate  to  observe,  that  the  advantage  to  the 
claimant,  suggested  in  the  argument,  is  very  doubtful.  Accord- 
ing  to  Lord  Holt,  in  More  vs.  Watts,  (reported  at  large  in  1  Ld. 
Raym.  613;  S.  C.  12  Mod.  425,  and  the  pleadings  in  it  to  be 
found  in  Lilly's  Ent.  293\  whoever  sues  out  the  writ  de  homine 
replegiando,  if  the  defendant  claims  the  party  as  his  villein, 
(which  will  be  a  good  return  for  the  sheriff),  shall  not  be  reple- 
vied, or  delivered  by  the  sheriff,  "  until  he  give  security,  and  that 
in  Court :  and  when  the  plaintiff  comes  in  upon  that  security,  so 
entered  into  in  Court,  he  is  not  at  large,  but  to  find  new  surety 
that  he  shall  appear  from  day  to  day  pending  the  cause ;  and  if 
judgment  go  against  him,  he  shall  render  himself  to  the  defend- 
ant, and  he  shall  take  him  out  of  Court."  The  plaintiff,  or 
claimant,  is  to  give  surety  to  prosecute  his  suit  with  effect,  that 
is,  to  establish  his  right  to  freedom,  and  in  Covenhoven  vs.  Sea- 
man, (1  Johns.  Ca.  23),  such  a  bond  was  declared  forfeited, 
though  the  slave  had  been  rendered  to  the  master,  because  he 
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had  not  prosecuted  his  suit  with  effect.  A  course  of  proceeding 
attended  by  such  incidents,  promises  little  facihty  to  a  claimant, 
such  as  must  generally  be  engaged  in  a  litigation  like  the  pre- 
sent. The  scheme  marked  out  in  1740  is,  for  the  claimant  of 
freedom,  far  more  simple,  direct,  expeditious  and  practicable  ;  far 
more  effectual  for  the  security  of  the  rights  of  both  parties.  That 
the  old  common  law  proceeding  is  calculated  to  be  extremely 
mischievous  to  one  who  turns  out  to  be  really  the  master,  is 
scarcely  denied  at  the  bar,  and  will  be  strongly  conceived  by 
him  who  will  consult  the  particulars  of  the  case  of  More  vs. 
Watts^  in  the  several  books  where  it  appears  :  for  it  will  be  seen 
if  the  claimant  fail  to  give  surety,  he  is  to  go  into  the  custody  of 
the  prison  keeper.  Surely  this  is  not  an  agreeable  result  to  the 
master.  So  likewise  the  master  is  liable  to  be  captured  by  a 
'  capias  in  withernam,  bailable,  to  be  sure,  provided  he  pleads 
'^non  cepit"  but  this  would  be  impracticable  for  one,  really 
master,  who  had  exercised  the  right  of  capturing  his  slave,  and 
thus,  it  is  possible,  that,  under  the  proceeding  chosen  in  the  pre« 
sent  case,  an  absolute  slave  might  be  at  large,  on  bail,  and  his 
master  in  cr.stody.  (See  the  observations  of  Holt,  in  More  vs. 
Watts,  1  Lord  Raym.  617.)  The  proceeding  is  based  upon  a 
fictitious  surmise :  it  is  involved,  or  may  be,  in  multiplied  per- 
plexities :  it  borrows  all  that  beloi^s  to  a  replevy  of  goods :  it 
may  almost  reverse  the  position,  for  a  time,  of  master  and  slave. 
That  one  in  possession  of  another,  as  a  slave,  should  be  sub- 
jected to  such  a  condition,  however  temporarily,  or  rendered  liable 
thereto,  in  a  country  where  the  legal  presumption  is,  pendente 
lite,  that  such  relation  is  rightful,  and  that  presumption  arising  " 
from  the  caste,  is  so  wholly  incongruous  that  we  are  driven  to 
conclude  in  favor  of  the  position,  that  a  question,  such  a^  the 
present,  is  determmable  only  according  to  the  scheme  ot  the  Act 
of  1740. 

This  result  is  according  to  the  decision  of  this  case  on  circuit, 
and  the  motion  is,  therefore,  refused. 

O'Neall,  Evans,  Wardlaw  and  Frost,  JJ.  concurred. 

WiiiTNER,  J.  not  present  at  the^decision  of  the  case. 

Motion  refused. 
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The  Lower  Board  of  Commissioners  of  Roads  of  Prince 
WUVumCs  Parish  vs.    W.  H.  Trescot. 

Before  an  action  can  be  brought  by  Commissioners  of  Roads  to  recover  fines,  exceed- 
ing twenty  dollars,  for  neglect  of  road  duty,  the  default  and  amount  of  the  fines 
must  be  ascertained  and  fixed  by  the  proper  action  of  the  board  itself. 

Before  Wardlaw,  J.  at  Beaufort,  Fall  Term^  1851. 

This  was  an  action  of  debt  within  the  summary  jurisdiction 
of  the  Court.  It  was  brought  to  recover  the  sum  of  forty-five 
dollars,  for  a  default  of  the  defendant  in  not  sending  fifteen  male 
slaves  to  work  upon  a  road. 

It  appeared  in  evidence  that  the  defendant  had  been  duly 
summoned  to  send  his  hands  upon  the  road ;  but  there  was  no 
proof  that  he  had  ever  been  cited  before  the  *^  Board  of  Commis-' 
sioners,"  to  answer  for  his  default^  or  that  there  had  been  any 
action  of  the  board  concerning  the  alleged  default,  before  bring* 
ing  their  action  of  default.    A  nonsuit  was  therefore  ordered. 

The  plaintifiis  appealed,  and  now  moved  that  the  nonsuit  be 
set  aside. 

Hutson,  for  appellant. 

The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.  On  recurring  to  the  Act  of  1826,  section  27,*  (9 
Stat.  670,)  it  is  plain,  that  before  the  Court  may  be  called  on  by 
the  Commissioners  of  the  Roads  for  the  enforcement  of  fines  in- 
curred  for  neglect  of  road  duty  exceeding  twenty  dollars,  there 
must  be,  by  the  action  of  the  board,  an  ascertainment  of  the 
amount  of  the  fines  incurred.  For  it  provides  that  "  when  de- 
fault shall  be  made,  in  the  performance  of  any  road  duty,"  it 
shall  be  the  duty  of  the  Commissioner  who  superintends  said 
division,  "  to  call  to  his  assistance  any  two  Commissioners  of  the 
board  of  which  he  is  a  member,  and  to  summon,  by  two  days 
notice,  the  person  in  default,  and  the  said  Commissioners  or  any 
two  of  them  are  authorized  to  hear,  try  and  determine  the  same," 
and  to  award  execution  for  any  default,  fine  or  penalty,  when 
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the  same  shall  not  exceed  $20.  It  will  be  remarked  here  that 
this  clause  does  not  abridge  the  power  of  the  Commissioners  to 
hear  and  determine,  but  their  right  to  issue  execution.  Under 
the  I2th  section  of  the  Act  of  1825,  they  had  the  power  of  mak- 
ing an  assessment  on  the  defaulter  for  neglect  of  road  duty.  In 
Jenkins  vs.  The  Commissioners  of  Roads^  (Cheves,  109,)  my 
late  brother  Earle  took  this  view,  for  he  held  that  the  Commis- . 
sioners  could  not  issue  an  execution  on  an  assessment  for  neglect 
of  duty  beyond  $20 ;  yet  he  remarks,  "  I  suppose  they  were  left 
without  the  power  to  enforce  their  decision  unless  by  bringmg 
their  action,  in  order  to  enable  ihe  defaulter  to  submit  his  case 
to  a  jury,  on  the  trial  of  which,  1  apprehend,  the  assessment 
made  by  the  Commissioners,  would  not  be  gainsaid  or  contro- 
verted." This  decision  gave  rise  to  the  Act  of  1841,  (11  Stat. 
160,)  by  the  22d  section  of  which  the  action  to  which  the  Judge 
alluded,  was  given.  It  provided  '^  that  all  sums  of  money  over 
and  above  $20,  which  shall  be  due  any  board  of  Commission- 
ers of  Roads  of  this  State,  by  any  person  or  persons  whatsoever, 
for  neglect  to  make « return  of  hands,  or  to  send  hands  on  the 
roads,  or  for  any  other  causes,  shall  be  recovered  by  action  of 
debt  in  any  Court  of  competent  jurisdiction."  Reading  this 
provision  in  connection  with  the  old  law,  (27th  sec.  of  the  Act  of 
1826,  and  the  case  of  Jenkins  vs.  The  Commissioners  of  Roads, 
decided  here,  February  term,  1840,)  it  seems  to  be  so  plain  as 
hardly  to  require  further  remark,  that  the  Act  was  intended  as 
the  means  of  enforcing  the  judgment  of  the  Commissioners. — 
But  looking  to  its  own  terms,  the  same  conclpsion  must  .be  at- 
tained. For  until  the  Commissioners  ascertain  the  default  and 
impose  the  fines,  or  make  the  assessment  therefor,  how  can  it 
be  said  that  any  sum  is  "  due  ?"  It  may  be  that  the  defaulter's 
excuse  is  ample,  and  will  discharge  to  their  entire  satisfaction 
the  apparent  liability.  It  would  be  frivolous  in  the  extreme  to 
bring  suit  in  such  a  case ;  but  unless  they  have  the  power  to 
hear  and  determine  upon  the  default,  they  must  bring  suit.  So, 
too,  it  would  be  monstrous  to  ask  the  Court  of  Law  to  hear  the 
party's  excuse  for  failing  to  work  the  roads ;  yet  if  the  Commis- 
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sioners  are  not  required  to  pass  upon  the  default  before  suit,  the 
Court  must  hear  this  matter  as  well  as  every  other  matter  in 
pais.  In  the  State  ex  rel.  Price  vs.  Commissioners  of  RondSj 
(3  Hill,  314,)  it  was  held  that  the  decision  of  the  Commissi  >ners 
of  Roads,  on  a  matter  of  excuse,  where  they  had  jurisdiction, 
was  final  and  conclusive.  It  would  seem  therefore  to  follow,  that 
as  there  is  not,  in  the  law,  any  abridgement  of  jurisdiction  of  the 
Commissioners  over  road  defaults,  and  that  they  are  alone  re- 
strained from  issuing  execution  when  the  fines  may  exceed 
$20,  they  must  necessarily  decide  that  the  default  has  been 
made,  and  that  the  fines  have  been  incurred.  They  must  thus 
be  imposed  or  assessed  before  action  is  brought.  That  was  the 
course  pursued  in  the  case  of  the  Lower  Board  of  Commission- 
ers of  Roads  for  St.  Peter's  Parish  vs.  Guerard  and  McPher- 
son,  (1  Sp.  215,  218.)  In  the  Comtnissioners  of  Roads  vs. 
Murray^  (1  Rich.  335,)  Judge  Evans,  speaking  of  this  very 
matter,  said  ^'  there  are  many  reasons  why  there  should  be  some 
action  of  the  board  prior  to  any  suit  for  the  default." 

I  am,  therefore,  entirely  satisfied  with  the  decision  below. — 
The  motion  to  set  aside  the  nonsuit  is  dismissed. 

Evans,  Wardlaw,  Frost,  Withers  and  Whitner,  JJ. 
concurred. 

Motion  dismissed. 


Henry  Ferguson  vs.  L.  J.  Witsell. 

In  case,  for  obstructing  a  canal,  plaintiff  declared  that  he  was  seized  and  possessed 
of  the  tract  of  land  to  which  the  right  of  drainage,  through  the  canal,  was  appur- 
tenant :  at  the  trial  he  proved  no  title  but  only  his  possession :  hdd^  that  the  proof 
was  sufficient,— that  plaintiff's  possession  was  presumptive  evidence  of  such  title 
as  would  sustain  his  action. 

rUnity  of  title  will,  in  general,  extinguish  an  easement,  but  where  the  easement  is 
essential,  and  the  estate  cannot  be  enjoyed  without  it,  the  easement  of  necessity  is 
appurtenant  to  the  estate,  and  will  pass  with  it  to  a  purchaser  when  the  title  is 
severed. 
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Before  Frost,  J.  at  Colleton^  Spring  Term,  1861. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
"  The  declaration  sets  out  that  the  plaintiff  is  seized  and  pos- 
sessed of  a  certain  plantation ;  and  that  he  and  those  under 
whom  he  claims,  have  immemorially  used  a  certain  canal,  part- 
ly on  the  land  of  the  plaintiff,  and  partly  on  the  land  of  the 
defendant ;  and  that  the  defendant  had  unlawfully  obstructed 
the  said  canal,  used  to  vent  the  water  from  the  plaintiff's  land, 
to  his  damage,  &c. 

'*  The  plantation  of  the  plaintiff  comprised  the  lower  portion 
of  an  inland  swamp.  Above  the  plantation  of  the  plaintiff, 
Burrill  Saunders  and  Edward  Glover  own  rice  lands  on  the 
same  swamp.  The  road  from  Savannah  to  Charleston  crosses 
the  swamp,  at  or  near  the  dividing  line  of  the  lands  of  the  plain- 
tiff and  Saunders.  There  is  a  bridge  in  the  road  causeway, 
over  the  channel  of  the  swamp,  through  which  the  water  from 
Saunders's  and  Glover's  lands  is  vented  into  the  land  of  the 
plaintiff.  Along  the  side  of  the  causeway  is  a  canal  extending 
across  the  swamp ;  at  one  end  venting  into  a  spring  ditch  or 
canal,  and  at  the  other  end  into  the  canal  in  dispute.  The 
channel  or  natural  course  for  the  water  is  obstructed  below  the 
causeway,  in  the  land  of  the  plaintiff,  by  banks  which  were 
made  for  the  culture  of  the  land.  Below  the  land  of  the  plain- 
tiff the  defendant  owns  a  few  acres  of  swamp  on  the  creek,  into 
which  the  swamp  is  vented,  and  the  canal  passes  through  that 
piece  of  land.  The  defendant  obstructed  the  canal  in  this  part, 
and  a  long  way  above,  nearly  to  Tupelo  bank.  The  plaintiff's 
plantation  had  been  owned  and  planted  by  Wilmot  Gibbes  from 
1804  to  1843,  when  it  was  purchased  by  Sampson  W.  Leith. — 
The  defendant's  plantation  (Auckland)  had  been  owned  by 
Cotesworth  Pinckney  before  1843,  when  it  also  was  purchased 
by  Leith.  Leith  planted  the  Gibbes  tract  two  years,  and  then 
died  in  1845.  After  his  death,  Auckland  was  conveyed  by  the 
Commissioner  in  Equity  to  the  defendant  The  plaintiff  was  in 
possession  of  the  Gibbes  land,  but  did  not  produce  any  title. 
19 
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There  was  evidence  that  the  canal,  from  the  creek  to  the  Sa- 
vannah road,  had  existed  and  been  used  more  than  fifty  years 
ago.  Gibbes  in  1837  and  ^8  did  not  plant  beyond  Tupelo  bank, 
which  is  some  distance  below  the  road.  The  water  from  above 
then  flowed  through  the  upper  fields  until  it  reached  Tupelo 
bank,  when  it  was  drawn  by  a  canal  above  and  along  the  bank 
into  the  canal  in  dispute.  The  disputed  canal  is  along  the  di- 
viding line  between  Auckland  and  the  Gibbes  tract,  following 
the  edge  of  the  high  land.  The  earth  from  the  canal  was 
thrown  on  Gibbes's  land,  forming  a  bank  between  the  canal  and 
the  swamp.  There  was  also  evidence  that  the  natural  channel 
for  the  water  of  the  swamp  had  been  filled  up  by  the  banks 
made  across  it  for  the  cultivation  of  the  land  ;  and  that  the  ca- 
nal was  necessary  to  the  cultivation  of  the  plaintiff's  land,  and 
of  the  lands  above  the  road.  Thirty-five  or  forty  years  ago 
the  canal  was  open  below  the  road,  and  above  through  the  lands 
of  Saunders  and  Glover.  At  that  time,  one  or  two  squares  next 
the  road  were  not  planted ;  but  before  and  until  sixteen  years 
ago  the  canal  was  kept  open.  That  the  earth  was  thrown  on 
the  Gibbes  tract,  was,  in  the  opinion  of  some  witnesses,  evidence 
that  the  canal  was  the  line.  It  was  of  no  benefit  nor  any  dis- 
advantage to  the  Auckland  tract 

^'  The  defendant  moved  for  a  nonsuit,  on  the  ground  that  the 
plaintiff  had  not  proved  he  was  seized  of  the  Gibbes  tract ;  but 
the  motion  was  refused,  because  there  was  evidence  that  Gibbes 
had,  by  prescription,  acquired  the  right  to  the  use'  of  the  canal, 
as  appurtenant  tb  his  land ;  and  the  plaintiff,  though  he  shewed 
only  possession  of  the  tract,  might  maintain  an  action  for  the 
disturbance  of  an  easement  appurtenant  to  the  land. 

"  The  defendant  then  produced  in  evidence  a  doed  of  convey- 
ance from  A.  Campbell.  Commissioner  in  Equity,  to  the  defend- 
ant, of  the  Auckland  tract,  dated  11th  February,  1845,  and  also 
a  deed  of  the  same  date  from  Campbell,  Comniissioner  in  Equi- 
ty, to  Burnett  McBride,  of  the  Gibbes  tract.  This  deed  calls  for 
Auckland  as  a  boundary,  and  the  first  deed  calls  for  the  Gibbes 
tract  as  a  boundary. 
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"  Archibald  Campbell  testified  that  the  plantations  having  been 
the  property  of  Leith,  were  sold  by  him  as  Commissioner  in 
Equity.  McBride  said  he  had  paid  for  the  land  with  funds  of 
the  estate  of  Ferguson,  and  bought  it  for  that  estate.  The  wit- 
ness could  not  say  that  he  had  sold  the  lands  by  the  plat  pro- 
duced by  the  defendant,  but  thinks  it  highly  probable  he  did  so. 
The  plat  is  not  referred  to  in  the  deeds.  On  the  plat  the  bank  is 
represented  as  the  line  between  the  tracts,  and  the  canal  is  not 
laid  down. 

"  It  was  contended  that  when  the  title  to  Auckland  and  the 
Cribbes  tract  became  united  in  Leith,  the  easement  of  the  canal, 
appurtenant  to  the  Gibbes  tract,  was  extinguished ;  and  was  not 
restored  when  the  unity  of  the  title  was  severed  by  the  sale  of 
the  Gibbes  tract  to  plaintiff.  But  the  jury  were  instructed  that 
the  canal,  being  a  necessary  easement,  appurtenant  to  the  Gibbes 
tract,  was  not  so  extinguished  by  the  union  of  the  title  to  it  and 
Auckland  in  Leith  ;  that  on  a  re*sale,  by  Leith,  of  the  Gibbes  tract, 
it  was  not  deprived  of  this  appurtenant  easement ;  for  an  ease- 
ment necessary  to  the  cultivation  or  value  of  a  tract  of  land,  and 
appurtenant  to  it  when  it  was  acquired  by  the  vendor,  by  intend- 
ment of  the  law  shall  pass  with  the  land  when  it  is  aliened  by 
him,  if  there  be  no  agreement  to  the  contrary. 

^'  The  jury  found  a  verdict  for  the  plaintiff,  affirming  the  ex- 
istence of  the  canal  in  its  whole  extent.  The  verdict  was  not 
ordered  to  be  amended,  though  it  found  more  than  the  issue ; 
because,  though  not  evidence  for  Saunders  and  Glover,  it  might 
suppress  other  suits." 

The  defendant  appealed,  and  now  renewed  his  motion  for  a 
nonsuit  jn  this  case, 

1.  Because  the  words,  as  laid  down  in  the  declaration,  that 
the  plaintiff  was  seized  and  possessed  of  the  land,  was  not  sus- 
tained by  evidence. 

2.  Because  the  proof  submitted  by  plaintiff  clearly  showed 
that  he  had  no  ownership  in  the  soil. 

And  failing  in  that,  then  he  moved  for  a  new  trial : 
Because  the  rights  of  plaintiff,  if  he  ever  had  any,  were  ex- 
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tinguished  by  unity  of  title  and  possession  in  Dr.  Leith  to  both 
plantations. 

Henderson^  for  the  motion. 
Cam^  contra. 

The  opinion  of  the  Court  was  delivered;by 

Evans,  J.  There  is  no  doubt  that  one,  proving  the  actual 
possession  of  land,  to  which  an  easement  is  attached,  may  have 
an  action  for  disturbing  him  in  the  enjoyment  of  it.  And  it  is 
not  denied  that  this  plaintiff  was  under  no  obligation  to  set  out 
the  quantum  of  interest  which  he  had  in  the  land.  Possession 
was  all  that  was  necessary  to  be  alleged  or  proved.  It  has  been 
argued  that  seisin  means  the  same  as  possession,  but  I  do  not 
find  this  to  be  so.  It  does  mean  possession,  but  it  is  a  possession 
of  a  freehold  estate,  such  as  by  the  common  law  is  created  by 
livery  of  seisin.  The  facts  stated  in  the  declaration  must  be 
such  as  to  give  the  plaintiff  a  cause  for  action,  but  it  is  not  con- 
tended if  he  sets  out  more  than  this,  he  is  bound  to  prove  it,  and 
if  he  does  not,  there  is  a  variance  between  the  allegation  and  the 
proof.  The  rule  from  some  of  the  cases  would  seem  to  be  this, 
that  if  two  facts  are  stated  and  one  of  them  is  sufficient,  it  is 
not  imperative  on  the  plaintiff  to  prove  both.  Bromfidd  vs. 
JoneSy  4  B.  d&  C.  380,  (10  Bng.  C.  L.  R.  362),  was  an  action  for 
the  escape  of  one  committed  on  execution.  The  declaration  set 
out  that  the  plaintiff  at  E.  T.  5  Geo.  4th  in  K.  B.  recovered 
against  one  H.  W.  seventy-nine  pounds,  as  appeared  by  tLe  re- 
cord, and  that  at  Trinity  term  of  the  same  year,  such  proceed- 
ings were  had  as  that  the  plaintiff  was  entitled  to  his  execution 
for  his  damages,  &c ;  whereupon  the  said  H.  W.  was  committed 
to  the  custody  of  the  defendant,  who  suffered  hini  to  escape.  On 
the  trial,  the  plaintiff  gave  in  evidence  his  original  judgment 
but  gave  no  evidence  of  the  scire  factds^  and  his  proof  was  held 
to  be  sufficient.  He  had  proved  enough  to  maintain  his  a^'tion, 
and  was  not  bound  to  prove  the  proceedings  or  the  scire  facias^ 
although  he  had  set  them  out  in  his  declaration.  But  there  is 
a  confusion  in  the  cases  on  this  subject,  and  I  am  unable  to  lay 
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down  any  clear  and  intelligible  rule  whereby  to  determine  when 
a  plaintiff  is  bound  to  prove  an  unnecessary  averment  It  is 
certain  that  some  immaterial  averments  may  be  struck  out  as 
surplusage,  and  it  is  equally  true  that  if  there  be  a  traverse  of 
an  immaterial  averment  and  issue  be  taken  on  it,  it  must  be 
proved.  But  whether  the  general  traverse  of  the  plea  of  not 
guilty  imposes  the.  proof  on  the  party  making  the  averment,  is 
not  so  very  certain.  I  would  rather  infer  from  what  is  said  in 
1  Chit.  PI.  229,  and  2  Saund.  R.  206,  that  the  issue  shall  be  made 
by  a  special  traverse.  But  we  meet  this  case  on  a  different 
ground.  Possession  is  presumptive  evidence  of  title,  not  of  any 
particular  title,  but  of  such  as  is  necessary  to  maintain  the  action. 
When;  therefore,  it  was  proved  that  the  plaintiff.  Ferguson,  was 
in  possession,  the  law  from  this,  presumes  he  was  the  owner  of 
the  land,  unless  the  contrary  be  proved.  I  think,  therefore,  the 
defendant  can  take  nothing  by  his  motion  for  a  nonsuit. 

It  is  not  denied  that  Gibt)es  had  a  prescriptive  right  of  drain- 
age through  the  canal  which  the  defendant  has  obstructed,  but 
it  is  contended  that  becau$e  the  title  to  both  estates  was  united 
in  S.  W.  Leith,  this  operated  as  an  extinguishment  of  the  ease- 
ment. It  is  true  that  unity  of  title  will  in  general  have  that 
effect.  But  where  the  easement  is  essential  to  the  enjoyment  of 
the  land,  and  the  estate  cannot  be  enjoyed  without  it,  the  ease- 
ment of  necessity  is  appurtenant  to  the  estate,  and  will  pass  with 
it  to  the  purchaser.  {Nicholas  vs.  Chamberlain^  Cro.  Jac.  121.) 
A  man  erected  a  house  on  a  part  of  his  land,  and  built  a  conduit 
on  another  part,  and  laid  pipes  to  conduct  the  water  to  the 
house.  He  afterwards  sold  the  house,  and  it  was  held  that  the 
use  of  the  conduit  was  appurtenant  to  the  house  and  passed  by 
the  sale  to  the  purchaser.  According  to  this  case,  if  Leith, 
whilst  he  was  the  owner  of  both  tenements,  had  dug  the  canal 
for  the  purpose  of  draining  the  plaintiff's  land,  and  had  after- 
wards sold  the  land,  the  right  to  use  the  canal  would  go  with 
the  land. 

It  can  make  no  difference  that  the  canal  was  there  before 
Leith  purchased,  or  that  the  Commissioner  in  Equity  ^emd  not 
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Leith  sold  the  land.  When  he  became  the  owner  of  both  tene- 
ments, it  was  competent  for  him  to  have  severed  the  easement 
from  the  tenement,  and  if  he  had  done  so,  I  suppose  the  doctrine 
would  apply,  that  an  easement  once  severed  was  extinguish- 
ed forever.  But  he  used  the  canal  for  the  purposes  to  which  it 
had  been  originally  devoted,  and  in  that  condition  it  was  sold  as 
a  part  of  his  estate.  We  are  of  opinion,  therefore,  that  the 
plain litf,  who  is  presumptively  the  legal  owner  of  the  estate,  is 
entitled  to  the  use  of  the  canal ;  and  to  retain  his  verdict  against 
the  defendant  for  obstructing  it. 

The  motion  is  dismissed. 

O'Neall,  Wardlaw,  Frost,  Withers  and  Whitner, 
JJ.  concurred. 

Motions  dismissed. 


[  Bulwinkle  vs.  H.  Grube. 

A  notice  of  appeal  from  a  verdict,  upon  a  suggestion  of  fraud,  against  an  applicant 
for  the  benefit  of  the  insolvent  detore's  Act,  is  sufficient  if  given  within  time  after 
the  Judge  has  made  his  final  decision. 

Application  for  Uie  benefit  of  the  insolvent  debtors's  Act:  the  applicant  had  been 
arrested  under  mesne  process,  given  bail  and  been  surrendered  by  his  bail :  the 
jury  found  the  following  charge  in  the  suggestion  to  be  true,  to  wit— that  the  ap- 
plicant "after  his  arrest  and  whilst  under  arrest  at  the  plaintiff's  suit,  voluntarily 
paid  or  assigned  his  estate,  or  part  thereof,''  to  a  creditor  in  preference  to  the 
plaintiflT:  Heidf  that  there  was  nothing  in  this  finding  which  deprived  the  applicant 
of  the  benefit  of  the  Act 

The  '  confinemcni*  spoken  of  in  the  7th  section  of  the  Act  of  1788,  means  the  con- 
finement from  which  the  applicant  has  petitioned  to  be  discharged,  and  ^unduCj'  in 
the  same  section,  means  fraudulent 

The  jury  also  found  the  following  charge  in  the  suggestion  to  be  true,  to  wit — ^that 
the  applicant  "after  his  arrest,  and  whilst  under  arrest  at  the  plaintiff's  suit,  with 
the  intention  to  hinder  and  defeat  the  plaintiff  from  being  paid,  voluntarily  and 
fraudulently  paid  or  assigned  the  whole  of  his  estate  and  effects  to  one"  H.  B. 
Hddj  that  this  finding  coul  i  not  be  treated  as  a  conviction  of  undue  preference, 
because  it  was  not  alleged  that  it  was  within  three  months ;  nor  of  fraud,  because 
there  was  no  proof. 

Pending  an  appeal  from  a  conviction  of  undue  preference,  an  applicant  who  has 
given  bond  for  the  bounds  cannot  be  committed  to  prison. 
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In  the  City  Court  of  Charleston^  February  Term,  1851. 

The  report  of  his  Honor,  the  Recorder,  is  as  follows. 

^  This  was  an  issue  tried  before  me  upon  a  suggestion  of 
fraud.  The  suggestion  contained  several  grounds.  The  jury 
found  the  defendant  guilty  upon  the  6th,  7th,  and  8th  grounds, 
and  not  guilty  as  to  the  others.  The  6th,  7th  and  8th  grounds 
were  as  follows. 

"  6th.  That  the  said  H.  Grube,  after  his  arrest,  and  whilst 
under  arrest  at  the  plaintiff's  suit,  voluntarily  paid  or  assigned 
his  estate,  or  part  thereof,  to  C.  Waterman,  a  creditor,  in  prefer- 
ence to  said  H.  Bulwinkle,  the  plaintiff. 

"  7th.  That  the  said  H.  Grube,  after  his  arrest,  and  whilst 
under  arrest  at  the  plaintiff  ^s  suit,  voluntarily  paid  or  assigned 
the  whole  of  his  estate  and  effects,  to  one  Henry  Bulwinkle,  a 
creditor,  in  preference  to  the  said  Henry  Bulwinkle.  the  plaintiff. 

'*8th.  That  the  said  H.  Grube,  after  his  arrest,  and  whilst 
under  arrest  at  the  plaintiff's  suit,  with  the  intention  to  hinder 
and  defeat  the  said  H.  Bulwinkle  from  being  paid,  voluntarily 
and  fraudulently  paid  or  assigned  Ihe  whole  of  his  estate  and 
effects  to  one  Henry  Bulwinkle. 

"The  testimony  in  the  case  was  as  follows : 

"  H.  Grube,  the  defendant,  introduced,  and  personally  exam- 
ined by  the  plaintiff,  under  the  Act  of  1836,  swore  as  follows  :-;— 

-<  Witness  had  a  store  in  Market  street,  in  October,  1S49 ;  kept 
it  to  the  13th  of  July,  1850 ;  then  sold  out  his  stock  to  one 
C.  Waterman,  at  the  price  of  $750;  witness  got  about  $200  ii^ 
cash  ;  paid  the  cash  he  received  from  Waterman  to  H.  Bul- 
winkle, jr;  witness  had  other  money;  paid  out  in  all  $318; 
paid  some  small  bills.  At  the  time  witness  made  these  pay- 
ments, knew  that  this  was  all  the  means  he  had ;  he  sold  to 
Waterman  at  private  sale;  Waterman  had  threatened  to  shut 
him  up ;  witness  had  promised  to  pay  Waterman  in  a  year ; 
the  year  expired  Julv,  1850;  when  witness  sold  out  to  Water- 
man, Waterman  took  possesw'ion,  and  next  day  he  sold  the  stock 
to  John  Grube,  witness's  brother ;  witness  remained  in  the  store 
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as  a  clerk ;  Waterman  employed  him,  and  now  employs  him ; 
Waterman  paid  him  $10  for  the  first  month ;  gives  him  now 
$10  per  month ;  witness  never  received  any  thing  from  his 
brother ;  when  witness  paid  Bulwinkle,  he  knew  that  the  plain- 
tiff could  not  be  paid,  as  he  had  nothing  left  to  pay  with ;  this 
payment  was  made  on  the  14th  or  15th  July ;  knew  that  he 
was  under  arrest  in  this  case  at  the  time;  gave  bail  in  this  case 
June  16. 1850;  the  stock  of  goods  were  not  worth  more  than  $750. 

"  Cross-examined,  Witness  owed  Waterman,  and  gave  him  a 
confession  of  judgment  for  the  amount,  $800,  in  the  Court  of 
Common  Pleas,  26th  August,  1846;  witness  owed  Waterman 
bona  fide ;  Waterman  had  furnished  witness  with  the  stock  of 
goods;  and  set  him  up ;  plaintiff  knew  that  witness  owed  Water- 
man; Waterman  threatened  to  shut  up  witness's  store,  and  wit- 
ness therefore  sold  out  to  Waterman ;  witness  got  goods  from 
Bulwinkle  on  credit  of  Waterman,  and  this  was  the  debt  which 
was  paid  out  of  the  purchase  of  defendant's  stock ;  witness  had 
no  watch  of  his  own  ;  the  watch  referred  to,  belonged  to  a  man 
in  a  boat ;  it  was  not  worth  fifty  cents ;  afterwards  given  to  his 
brother ;  witness  is  a  clerk  at  $10  per  month  ;  it  was  agreed  in 
the  sale  to  Waterman  that  Bulwinkle  should  be  paid  ;  witness 
can't  swear  whether  plaintiiSf  knew  of  this  judgment  or  not. 

"/n  reply.  Never  said  if  plaintiff  sued  him  he  (the  plaintiff) 
should  never  be  paid ;  plaintiff  knew  that  Waterman  bought 
goods  for  witness's  store ;  he  bought  from  plaintiff  at  his  store ; 
saw  plaintiff  there,  and  Mr.  H.  Bulwinkle,  jr ;  bought  at  the  cor- 
ner of  Tradd  and  East  Bay;  H.  Bulwinkle,  jr.  was  there ;  he 
seemed  to  have  the  management  of  the  busines  ;  witness  hired 
a  house  from  plaintiff;  told  him  then  he  had  no  money,  and 
Waterman  was  going  to  set  him  up  in  business :  at  the  pur- 
chase of  the  goods  from  plaintiff,  did  not  tell  him  Waterman's 
judgment,  (the  note  was  given  for  house  rent) ;  owes  something 
also  on  account  for  groceries;  witness  paid  $254  for  goods 
bought  when  he  left  his  house ;  witness  hired  the  store  in  Tradd 
street,  from  old  Mr.  Bulwinkle. 

^^ Henry  Bischoff  sworn.    Knows  old  and  young  Bulwinkle; 
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old  B.  had  a  store  on  the  Bay;  young  B.  managed  it  chiefly ; 
the  old  man  was  there  almost  every  day ;  knows  defendant ; 
once  bought  a  bill  of  goods  from  witness  for  John  Grube. 

"  John  Gaetyn.  Witness  called  for  payment  of  this  note 
three  or  four  times  before  plaintiff  sued  the  defendant ;  on  the 
'  last  occasion  young  Bulwinkle  was  present ;  he  said  to  witness, 
you  need  not  come  for  money,  for  all  this  (referring  to  the  goods 
in  the  store)  is  mine ;  defendant  laughed ;  this  was  before 
I^aintiff  sued. 

"  C  Waterman  sworn.  Has  known  Grube  (defendant)  for 
many  years ;  witness  started  him  in  Tradd  street,  advanced  him 
goods,  and  furnished  him  with  money ;  defendant  confessed  a 
judgment  in  favor  of  witness ;  defendant  moved  from  Tradd 
street  to  Market  street,  where  he  kept  store  for  some  time ;  wit- 
ness told  defendant  he  would  have  to  settle  with  him  ;  defend- 
ant sold  his  stock  to  witness  for  $750,  on  the  13th  July,  1850 ; 
defendant  paid  H.  Bulwinkle,  jr.  out  of  this  amount  his  debt, 
because  witness  had  been  security  for  it. 

"  Cross-examined,  Defendant  owed  witness  $800 ;  part  for 
goods — some  for  money :  witness  kept  store  in  State  street ;  he 
bought  goods  from  others  for  defendant;  took  a  confession  of 
judgment  after  the  goods  were  furnished ;  witness  bought  some 
$100  or  $200  worth  of  goods  from  H.  Bulwinkle,  jr ;  old  B.  was 
at  the  store ;  don't  know  whether  old  B.  knew  of  these  pur- 
chases ;  defendant  continued  to  buy  at  the  store ;  witness 
gave  a  year's  indulgence;  went  to  Mr.  Kunhardt;  a  bill  of  sale 
was  made  out  for  the  stock ;  witness  was  friendly  to  Grube  ;  he 
kept  him  as  a  clerk  at  $10  per  month ;  as  long  as  he  stays,  is 
to  get  $10  a  month;  witness  sold  stock  to  John  Grube,  directly 
after  he  had  bought  from  defendant,  and  at  the  same  price — 
$760 ;  has  received  nothing  as  yet  from  John  Grube ;  was  to 
have  been  paid  in  cash  ;  no  time  for  payment  agreed  on  ;  found 
Grube  going  backwards,  when  witness  took  the  store  back  ;  he 
(witness)  is  now  in  possession  ;  lives  there  since  September  last, 
when  he  took  it  back ;  witness  has  another  store ;  there  are  two 
clerks;  sells  groceries ;  stock  worth  about  $500  or  $bOO ;  in  the 
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course  of  the  year,  goods  were  bought  from  H.  Bulwinkle  io  Co ; 
witness  did  not  know  at  the  time  of  the  sale  that  Grube  (the 
defendant)  had  been  held  to  bail ;  knew  that  defendant  owed 
plaintiff  a  note ;  knew  that  defendant  could  not  pay  old  Bul- 
winkle ;  he  intended  to  enforce  the  judgment ;  the  stock  was 
sold  to  him  at  a  fair  price ;  defendant  had  no  credit  with  the 
Bulwiukles ;  none  with  Bulwinkle,  jr. 

The  record  of  the  judgment  in  favor  of  Waterman  vs.  Bul- 
winkle, was  introduced  and  received  in  evidence.  It  appeared 
that  pla  ntiff  had  taken  out  and  lodged  as  executions  upon  his 
judgment  obtained  for  his  debt,  ca,  sa,  and  fi,  fa.  to  bind,  2d 
November,  1850. 

"  The  case  was  very  fully  s^nd  ably  argued,  and  as  no  excep- 
tion is  taken  in  the  grounds  of  appeal  to  my  chaige  or  instrue* 
tions  to  the  jury,  I  do  not  perceive  that  any  thing  more  is 
required  on  my  part  to  present  the  case  to  the  Court  ot  appeals, 
precisely  as  it  was  presented  to  the  ' -ourt  below.  The  jury  (as 
already  stated)  found  the  defendant  guilty  upon  the  6th  7th  and 
8th  grounds  in  the  suggestion.  The  annexed  notice  of  appeal 
was  served  on  me,  on  Monday,  ihe  24th  of  February,  1851. — 
The  case  was  tried,  and  verdict  rendered  on  the  preceding  Fri- 
day, to  wit,  the  2 1st.  On  the  same  day,  after  the  verdict  was 
rendered,  on  an  ex  parte  application  of  the  plaintiff's  attorney, 
(which  I  regarded  at  the  time  as  a  matter  of  course,)  I  granted 
the  following  order : 

^'  The  jury  having  found  the  defendant  guilty  under  the  issue 
of  fraud  contained  in  the  suggestion,  it  is  ordered  that  the  de- 
fendant be  committed  to  the  jail  of  Charleston  district,  to  remain 
until  discharged  by  due  course  of  law. 

Feb.  21,  1861.  Wm.  Rice,  Recorder. 

"  On  Saturday,  the  next  day,  and  last  day  of  the  term,  the 
defendant's  counsel  moved  for  the  discharge  of  the  defendant, 
upon  his  giving  bail  or  security,  should  that  be  thought  necessa- 
ry ;  or  upon  the  supposed  continued  liability  of  the  securities  he 
had  already  given  in  his  prison  bounds  bond  in  this  c^se,  until 
a  final  hearing  and  decision  should  be  had  in  the  Court  of  Ap- 
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peals.  On  this  occasion,  the  motion  was  resisted,  in  part,  by  the 
plaintiff's  attorney,  on  the  ground  that  no  notice  of  appeal  from 
the  verdict  of  the  jury  had  been  formally  given.  I  adjourned 
until  Monday,  the  24th,  the  hearing  of  the  whole  matter  with- 
out prejudice.  On  Monday,  it  appears,  the  notice  of  appeal  was 
served,  but  the  resumption  of  the  hearing  of  the  motion,  accord- 
ing to  my  notes,  for  some  reason  did  not  take  place  until  the 
next  day^  Tuesday,  the  25th.  I  refused  the  motion  to  discharge 
the  defendant  on  bail,  or  giving  security  for  his  appearance  at 
the  Court  of  Appeals,  or  whenever  he  might  be  called  for  after 
their  review  of  the  verdict.  It  appeared  to  me  there  was  no 
provision  in  the  law  which  would  justify  the  Court,  or  entitle 
the  defendant,  after  a  conviction  of  fraud,  or,  as  in  this  case,  of 
having  given  a  fraudulent  preference,  upon  an  appeal  for  a  new 
trial  to  go  at  large,  or  upon  bail,  until  the  hearing  of  the  case 
in  the  Court  of  Appeals.  In  this  view  of  the  subject,  I  assumed 
what  was  not  admitted  but  denied  by  the  plaintiff's  attorney, 
that  the  notice  of  appeal  required  by  the  law.  had  been  duly 
served.  One  fact  was  relied  on  by  defendant's  counsel  in  sup- 
port of  his  motion,  that  perhaps  should  be  mentioned,  to  wit — 
that  since  the  order  granted  by  the  Court  for  the  commitment  of 
the  defendant,  and  under  which,  as  it  appeared,  he  had  been 
committed  by  the  sheriff,  the  plaintiff  had  re-lodged  the  ca,  sa. 
in  the  sheriff's  office.  I  did  not  consider  this  material,  or  as 
altering  the  rights  of  the  parties ;  and  that  plaintiff  had  a  right 
to  rely  upon  the  order  of  the  Court  directing  defendant's  com- 
mitment, carrying  out  the  provisions  of  the  insolvent  debtors's 
and  prison-bounds  Acts  in  the  case.  The  plaintiff's  attorney,  I 
understood  to  place  his  rights  upon  this  principle,  and  expressed 
his  willingness  to  abandon  or  withdraw,  and  did,  so  far  as  he 
could,  withdraw  his  ca.  sa,  from  any  active  force  or  operation. 
Upon  refusing  the  motion  to  discharge  defendant  upon  bail,  I 
understood  this  point  would  be  carried  up  to  the  Court  of  Ap- 
peals for  review.  How  far  it  may  be  important  or  desirable, 
now  that  the  principal  case  will  be,  if  it  can  be,  so  soon  heard 
by  that  Court,  is  for  the  parties  to  determine.    The  defendant,  I 


292  APPEALS  AT  LAW. 


Bulwinkle  vs.  Gnibe. 


am  informed,  is  still  in  confinement,  under  the  conviction  of 
fraud,  and  the  necessary  and  proper  commitment  which  follows, 
accordmg  to  my  best  judgment,  and  the  well-settled  and  uni- 
form practice  in  such  cases.  Wm.  Rice." 

The  defendant  appealed,  and  now  moved  for  a  new  trial,  on 
the  grounds, 

1.  Because  the  payment  to  Bulwinkle  and  Nimitz  was  not  in 
fact  his  payment,  but  the  payment  of  C.  Waterman,  who  was 
bis  judgment  creditor  and  security  for  this  debt. 

2.  Because,  if  there  was  any  undue  preference,  it  was  in  favor 
of  C.  Waterman,  his  judgment  creditor. 

3.  Because  his  delivering  up  his  store,  without  a  levy  and  sale, 
was  only  doing  that  which  C.  Waterman  could  have  enforced 
under  and  by  virtue  of  his  judgment,  and  could  not  have  been 
con.idered  voluntary. 

4.  Because  the  store  was  in  fact  the  property  of  C.  Water- 
man, having  been  purchased  from  him,  and  he  never  having 
been  paid  for  it. 

6.  Because  there  was  no  pretence  that  there  \^as  any  fraud  m 
"his  schedule. 

Pressley^  for  the  motion. 
Phillips^  contra. 

The  opinion  of  the  Court  was  delivered  by 

Evans,  J.  The  first  question  made  in  this  case  is,  whether 
the  appeal  shall  be  heard.  The  verdict  of  the  jury  on  the  trial 
of  the  suggestion  was  rendered  on  Friday,  and  the  notice  of  ap- 
peal should,  in  strictness,  have  been  given  on  Saturday.  But 
this  is  not  like  an  ordinary  case,  where  the  verdict  settles  all  the 
matters  in  dispute.  The  trial  of  the  issues  was  only  a  prelimi- 
nary to  the  decision  of  the  main  question,  whether  the  applicant 
should  be  discharged ;  and  until  this  was  finally  decided,  we 
think  the  defendant's  counsel  might  very  well  suppose  his 
notice  would  suffice  if  given  within  time  after  the  Judge  had 
given  his  final  decision. 

If  the  defendant  has  a  right  to  appeal,  has  he  shewn  any 
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grounds  to  impeach  the  verdict  and  the  decision  of  the  Recorder 
upon  it  ?  The  objection  made  to  his  discharge  is,  that  he  has 
given  an  undue  preference  to  other  creditors  over  the  plaintiff. — 
This  question  arises  on  the  construction  of  the  prison  bounds 
Act  of  1788,  (5  Stat.  79).  The  7th  section  of  that  Act,  after  de- 
claring in  what  other  cases  the  prisoner  shall  not  be  entitled  to 
the  benefit  of  the  Act,  says,  "  or  who  shall  have,  within  three 
months  before  his  or  her  confinement,  or  at  any  time  since,  paid 
or  assigned  his  estate,  or  any  part  thereof,  to  one  creditor  m 
preference  to  another,  or  fraudulently  sold,  conveyed  or  assigned 
his  estate  to  defraud  his  creditors."  And  in  a  subsequent  part  it 
is  declared  that,  '^  wherever  a  prisoner  shall  be  accused  by  the 
plaintiff  or  his  agent  of  fraud,  or  undue  preference  to  one  credi- 
tor to  the  prejudice  of  the  plaintiff,  or  of  having  made  a  false 
return,"  &c.  the  Judge  bhall  direct  a  jury  to  be  empannelled  to 
try  the  issue. 

The  6th  and  7th  specifications  charge  that  the  prisoner,  after 
his  arrest,  and  whilst  under  arrest  at  the  plaintiff's  suit,  volunta- 
rily paid  or  assigned  his  estate,  or  part  thereof,  to  accreditor  iu 
preference  to  the  plaintiff.  Of  this  the  jury  have  found  him 
guilty.  Is  there  any  thing  in  it  which,  by  the  Act,  prevented 
the  prisoner's  discharge?  This  was  an  application  for  a  dis- 
charge on  mesne  process  on  which  the  defendant  was  held  to  bail, 
and  had  been  surrendered  by  his  bail.  The  arrest  spoken  of,  must 
mean  his  arrest  on  the  bail  writ.  If  a  man  should  be  arrested 
on  a  bail  writ,  and  before  he  gave  bail  should  pay  a  just  debt 
to  another  creditor,  and  should  two  years  afterwards  be  arrested 
on  final  process,  or  surrendered  by  his  bail,  would  he,  on  that 
account,  be  deprived  of  the  benefit  of  the  Act?  The  law  allows 
a  man  to  prefer  one  creditor  to  another,  and  the  restriction  is, 
that  he  shall  not  do  so  within  three  months  before  his  confine- 
ment, with  a  fraudulent  intent  to  the  prejudice  of  the  plaintiffl 
It  is  manifest  that  the  confinement  spoken  of  in  the  Act,  means 
the  confinement  from  which  he  has  petitioned  to  be  discharged, 
and  the  word  undue,  by  all  our  cases,  has  been  held  to  mean 
fraudulent,  or  done  with  the  intent  to  hinder,  delay  or  defeat  the 
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plaintiff  from  the  recovery  of  his  debt.  Dohson  vs.  TeasdaHe^ 
(4  McC.  81) ;  Smithy  Wright  ^  Co.  vs.  Campbell  4*  Co.  (Rice, 
367);  Robinsons  ^  Ccddwell  vs.  Amj/y  (i  Rich.  289).  From 
this  review,  I  think  it  very  clear  there  is  nothing  in  the  6th  and 
7ih  specifications  which  deprives  the  defendant  of  the  benefit  of 
the  Act. 

The  8th  specification  is  in  these  words,  viz  : — "  that  the  said 
H.  Grube,  after  his  arrest,  and  whilst  under  arrest  at  the  plain- 
tiff's suit,  with  tha  intention  to  hinder  and  defeat  the  said  H. 
Bulwinkle  from  being  paid,  voluntarily  and  fraudulently  paid  or 
assigned  the  whole  of  his  estate  and  effects  to  one  Henry  Bul- 
"wmkle."  If  this  was  intended  as  an  objection  on  account  of 
undue  preference,  the  intent  may  be  sufSciently  assigned,  but  it 
is  still  open  to  the  objection  that  it  is  not  alleged  that  it  was 
within  three  months  before  his  confinement  or  since.  1  think 
there  is  little  doubt  it  was  so  Intetided,  because  in  the  7th,  H. 
Bulwinkle  is  alleged  to  be  a  creditor.  But  if  the  words  should 
be  construed  into  an  accusation  of  fraud,  then  it  is  clear  there  is 
no  proof.  The  evidence  is,  that  Grube  confessed  a  judgment  to 
Waterman  to  cover  future  advancements ;  that  the  debt  to  H. 
Bulwinkle,  jr.  was  contracted  on  Waierman's  guaranty,  and 
was,  in  fact,  one  of  the  debts  which  the  judgment  was  intended 
to  cover,  and  was  paid  out  of  the  money  for  which  the  store  was 
sold  to  Waterman.  At  first  we  were  inclined  to  the  opinion 
that  there  was  nothing  in  the  finding  of  the  jury  which  should 
have  prevented  the  discharge,  but  as  it  appears  from  certain  cer- 
tificates, which  have  been  furnished,  that  the  preference  given 
to  Waterman  was,  in  fact,  within  three  months  before  the  con- 
finement j>f  the  defendant  by  the  surrender  of  his  bail,  we  have 
concluded  to  grant  a  new  trial,  although  we  do  not  see  how  it 
can  benefit  the  plaintiff,  as  I  think  it  very  clear  there  was 
nothing  fraudulent  or  prejudicial  to  the  plaintiff,  by  the  assign- 
ment to  a  judgment  creditor  of  the  defendant's  estate  at  a  full 
and  fair  price. 

The  legality  or  propriety  of  the  Recorder's  conmiitting  the 
defendant  to  the  prison,  has  been  questioned  in  the  argument  in 
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this  case.  A  man  has  a  right  to  appeal,  and  until  his  appeal  is 
decided,  there  is  no  final  decision,  and  to  punish  a  man  before 
judgment,  is  a  reversal  of  the  order  of  events ;  besides,  I  do  not 
think  it  very  clear  that  one  convicted  of  undue  preference 
can  be  punished  in  this  way.  The  10th  section  of  the  Act  of 
1788,  applies  only  to  those  who  have  been  convicted  of  render- 
ing a  false  schedulo.  We  are  of  opinion  there  should  be  a  new 
trial,  and  that,  in  the  mean  time,  the  defendant  is  entitled  to  go 
at  large  under  the  prison  bounds  bond. 

O'Neall,  Wardlaw,  Frost  and  Withers,  JJ.  concurred. 

New  trial  ordered. 


M.  DottereTy  EzHx  of  Tfiomas  Dotterer,  vs.  W,  J,  Bennett. 

On  quantum  meruit  for  so  much  as  plaintiif  reasonaJb^  deserved  to  have  for  a  steam 
engine  which  he  had  agreed  in  writing,  for  a  cei  tain  price,  to  make  and  attach  to 
defendant's  mill,  without  stipulation  as  lo  the  time  of  payment — fuldf  that  the  jury 
could  not  gire  the  plaintiff  interest,  eo  nomine,  on  the  amount  of  their  Terdict  from 
the  time  the  engine  was  deliyered. 

Before  Evans,  J.  at  Charleston,  Fall  Term,  1851. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows: 
*^This  was  an  action  for  the  price  of  a  steam  engine,  which 
the  testator  of  the  plaintiff  contracted  to  make  for  the  defendant. 
He  had  not  fiuished  it  at  the  time  of  his  death,  but  it  was  after- 
wards finished  and  delivered,  and  the  plaintiff  claimed  $2,000, 
which  the  witnesses  thought  was  a  reasonable  price.  The  de- 
fendant produced  a  letter  of  the  deceased,  from  which  it  appeared 
that  Dotterer  was  to  make  an  engine  of  a  particular  description 
for  the  price  of  $1,760,  and  to  attach  it  to  the  mill,  and  claimed 
a  deduction  for  certain  sums  which  he  had  paid  to  workmen  for 
doing  this  latter  work,  which  he  alleged  Dotterer  was,  by  the 
contract,  to  have  done.  It  was  proved  by  the  plaintiff  that  many 
alterations  and  additions  were  made  at  the  instance  of  the  de- 
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fendant,  and  that  in  fact  the  engine  made  was  very  different  from 
that  specified  in  the  contract.  The  plaintiff  contended  that  the 
contract  had  been  waived,  and  that  she  was  entitled  to  recover  on 
the  quantum  meruit.  I  do  not  know  what  was  in  the  declara- 
tion. I  charged  the  jury  that  unless  the  contract  had  beea 
waived,  they  must  find  on  it,  allowing  a  reasonable  price  for  the 
additions  that  had  been  made,  and  deducting  for  what  Dotterer 
was  bound  to  do  by  the  contract,  which  had  not  been  done.  But 
if  the  contract  had  been  abandoned,  by  the  alterations  and  addi- 
tions, then  they  would  give  the  plaintiff  the  $2,000,  which  the 
witnesses  said  the  engine  alone  was  worth.  But  that  if  they 
found  on  the  contract  set  o.u^  in  the  letter,  then  they  should  give 
interest  on  what  was  due..  &ut  if  they  thought  the  contract  had 
been  waived,  then  the  plaintiff  could  only  recover  on  the  implied 
contract  without  interest.  The  jury  found  for  tjie  plaintiff  $1,756, 
with  interesjt  from  Jan.  1, 1847,  the  time  the  engine  was  delivered. 
In  doing  this,  I  prestime  th6y  estimated  the  additions  made  to 
the  engine  by  the  defendant's  directions,  were  of  equal  value  to 
the  work  omitted  in  attaching/  k  to  the  mill. 

"The  defendant  complains  that  the  jury  allowed  interest, 
when  the  cause  of  action  declared  on  is  not  an  interest-bearing 
demand,  and  he  would  be  right  if  the  question  of  interest  de- 
pends alone  on  the  pleading,  but  this  is  not  my  view  of  the  law. 
I  incline  to  the  opinion,  the  right  to  interest  is  more  a  question 
of  evidence  ;  although  there  may  be  written  evidence  of  a  con- 
tract, yet  the  plaintiff  is  not  always  obliged  to  declare  on  it. 

"If  the  work  be  received  and  used  by  the  defendant,  the 
plaintiff  may  declare  on  a  quantum  meruit^  and  the  written  evi- 
dence is  then  only  used  to  shew  the  price  to  be  paid  ;  or  the  only 
written  evidence,  as  in  this  case,  may  be  in  the  possession  of  the 
defendant,  and  the  plaintiff  may  have  no  alternative  but  to  go 
on  the  common  counts.  If  the  defendant  does  produce  and  claim 
to  have  the  benefit  of  it,  and  the  jury  find  on  it,  I  can  see  no 
reason  why  interest  should  not  be  allowed  as  in  other  cases  where 
there  is  written  evidence  of  the  contract.** 
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The  defendant  appealed  from  so  much  of  the  verdict  as  allows 
interest,  because  the  cause  of  action  sued  and  declared  on  is  not 
an  interest-bearing  demand,  and  under  the  pleadings,  the  law 
and  the  testimony,  the  plaintiff*  is  not  entitled  to  recover  interest 

Campbellj  for  appellant,  cited  Johnson  ads.  Bennett^  I  Sp.  210. 
Phillips,  contra,  cited  Barnard  vs.  Bartholomew^  22  Pick. 
29  L ;  Cheves,  61. 

The  opinion  of  the  Court  was  delivered  by 

WiTH£RS,  J.  According  to  our  apprehension,  this  action  pro* 
ceeded  upon  a  quantum  meruit ;  $2,000  were  claimed  as  the 
value  of  a  steam  engine,  delivered,  by  those  representing  the 
estate  of  Dotterer,  deceased,  on  thcMFS^I^uary,  1847.  On  the 
18th  December,  1845,  the  decease#oj9SI^4jip^R(^ng,  with  speci- 
fication of  particulans,  to  do  tly^rapl^  and  coirt^eS^the  same  to 
the  mortice  wheel  then  in  us#  at  tmfoidj^dan^  mill,  for 
$1,760.    He  proceeded  towai'is'HIf^  work,  but 

died  before  it  was  finished,  wm&the^fendaiii^^ged  upon  the 
representatives  of  his  estate  that^|shouIcrlfe  sMidily  completed* 

When  done,  the  sum  of  $2000  was^HjmMlraed,  on  an  allega- 
tion that  extra  work  had  been  done,  or  that  the  original  specifi- 
cations had  been  varied  or  superseded.  The  defendant  claimed 
a  considerable  abatement  for  the  expense  of  attaching  the  engine 
to  his  mill,  and  perhaps  for  some  other  work  which  he  alleged 
riiould  have  been  done  by  Dotterer.  As  late  as  June,  1850,  he 
suggested  ihe  mode  of  settlement  thus :  from  the  price  of  the 
contract  and  the  extra  work, ''  as  understood  between  us,"  deduct 
the  amount  '^  I  have  already  paid  towards  the  work,"  and  the 
balance  he  thought  the  true  sum  which  he  ought  to  pay  and 
would  promptly  pay.  For  peace  sake,  however,  he  was  willing 
to  allow  the  entire  bill,  without  items,  as  presented,  and  deduct 
therefrom  his  account  of  moneys  actually  paid  for  executing  the 
contract  and  doing  some  of  the  very  work  charged  in  the  bill, 
and  the  balance  he  would  pay.    This  was  not  accepted. 

We  have  then  a  case  in  which  an  article  has  been  made  and 
delivered  and  an  action  brought  lor  what  it  was  reasonably 
20 
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worth.  The  proposal,  in  writings  of  Dotterer,  in  December,  1 845 
may  be  regarded  as  having  been  concurred  in  by  Bennett  for  the 
time,  and  by  that  a  price  was  fixed,  but  no  time  of  payment  was 
specified.  Each  party  insists,  or  admits,  that  it  has  been  de- 
parted from.  The  verdict  is  on  a  quantum  meruit^  and  interest 
is  allowed,  eo  nomine^  by  the  verdict,  from  the  time  of  the  deli- 
very of  the  work.  It  is  thus  treated  as  a  legal  incident  of  the 
principal  sum.    The  question  is,  whether  this  is  sustainable. 

A  promise,  in  writing,  to  pay  a  sum  of  money  at  a  certain 
time,  and  that  is  certain  which  can  be  rendered  certain,  is  (ac- 
cording to  our  and  other  American  decisions)  a  contract  that 
carries  interest  as  a  legal  incident.  The  proposition  by  Mr. 
Dotterer  to  perlbrm  certain  work  for  a  certain  price,  and  the  exe- 
cution of  the  undertaking  in  such  manner  as  to  pixxiuce  an 
action  on  the  qumitum  meruit,  does  not  seem  to  range  itself  under 
the  rule  above  laid  down. 

It  is  true,  also,  that  money  had  and  received  by  the  defendant 
to  the  use  of  the  plaintiff,  or  paid  and  expended  by  the  latter  for 
the  use  of  the  defendant,  will  carry  interest,  {a)  but  the  recovery 
in  this  case  could  not  have  been  on  that  footing. 

In  case  of  a  contract  by  which  a  negro  is  purchased  at  the 
sale  of  an  estate,  the  terms  being  that  a  note  shall  be  given,  due 
at  a  certain  time,  and  bearing  interest,  it  has  been  decided  that, 
on  a  declaration  for  the  value  of  the  negro,  without  a  count  for 
interest,  a  verdict  fbr  the  price  agreed  to  be  paid,  with  interest 
eo  nomine,  accordmg  to  the  terms  of  sale,  was  sustainable :  (6) 
the  case  was  supposed  to  be  equivalent  to  a  count  setting  out  the 
promise  and  the  refusal  to  give  the  note,  in  which  case  (it  was 
said)  "  all  the  authorities  are  that  interest  is  recoverable."  la 
the  case  before  us,  we  do  not  find  any  promise,  verbal  or  written, 
or  referring  to  one  written,  by  which  it  was  stipulated  that  inter- 
est should  be  paid,  or  an  interest-bearing  security  given.  It  does 
not  seem  distinguishable  from  the  common  case  in  which  an 
article  is  delivered,  the  product  of  mechanical  labor,  the  price 
being  originally  agreed  upon,  but  not  the  time  of  payment  or  any 

(a)  Marvin  vs.  McRae^  Cheves,  61.  ifi)  2  Sp.  30. 
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agreement  for  interest,  and  the  vendor  insisting  that  the  special 
agreement,  so  far  as  it  went,  had  been  departed  from  or  super- 
seded, and  a  gross  sum  demanded,  as  the  reasonable  value, 
virithout  interest  charged  even  in  the  bill  of  particulars.  What 
we  decide  is,  that  in  such  a  transaction  the  contract  is  not  liqui* 
dated  so  that  any  given  sum  shall  be  said  to  be  principal,  paya- 
ble at  a  day  certain,  by  contract,  and  therefore  drawing  interest 
to  it,  as  a  legal  consequence  or  incident.  We  do  not  mean  to 
say  that  in  fixing  the  amount  of  damages,  the  jury  may  not  add 
to  the  true  value  of  the  article  sold  and  delivered  a  sum  which 
shall  be  measured  by  the  legal  rate  of  interest  from  the  time  of 
delivery  to  the  day  of  the  verdict,  and  present  the  aggregate  as 
the  damages  ^hich  the  plaintiff  shall  have.  It  is  one  element 
in  ascertaining  damages  from  which  the  jury,  in  many  cases, 
cannot  and  ought  not  to  be  excluded.  But  it  is  quite  a  different 
thing  to  make  a  sum,  itself  damage,  an  interest  bearing  fond, 
and  continuing  to  produce  it  even  aAer  verdict 

Accordingly  a  new  trial  is  ordered  in  this  case,  unless  the 
plaintiff  shall  lemit  the  interest  found  for  her  in  the  verdict,  and 
signify  the  same,  upon  the  record,  on  or  before  the  first  Monday 
in  March  next. 

O'Neall,  Evans,  Wardla w  and  Frost,  JJ.  concurred. 

Whitner,  J.  absent  at  the  hearing. 

Motion  granted  nisi. 


The  State,  ex  rdcUume  John  Y.  Stock  and  others,  vs.   John 

Schnierle, 

Th«  Act  of  1819  requires  that  the  YOten  at  the  city  election  of  Cbarieston  **  shall 
reguter  their  names  at  least  one  month  before  the  day  of  election :"  on  Sunday,  the 
3d  August,  a  number  of  voters  peg;i8tered  their  names  and  the  election  was  held  on 
the  3d  September:  Hdd^  that  the  registration  on  Sunday  was  not  unlawful,  and 
thai  it  was  within  time. 
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In  the  computation  of  time,  the  day  from  which  the  reckoning  commences,  and  that 

on  which  it  terminates,  may  both  be  included,  or  excluded,  as  will  best  preserre  a 

right,  or  preyent  a  forfeiture. 
An  application  for  a  rule  to  shew  cause  why  an  information  in  the  nature  of  a  quo 

warranto^  to  oust  one  holding  a  public  office,  should  not  be  exhibited,  must  be  in 

the  name  of  the  Attorney  General. 
Such  a  rule  wUl  not  be  granted  of  course,  but  depends  upon  the  sound  discretion  of 

the  Court. 

Before  O'Neall,"  J.  ai  Chambers,  Columbia,  December  8,  1851. 

This  was  an  application  for  a  rule  calling  upon  the  respond- 
ent, John  Schnierie,  to  shew  cause  why  an  information  in  the 
nature  of  a  qiw  warranto  should  not  be  exhibited  against  him, 
to  shew  by  what  authority  he  claimed  and  held  the  office  of 
Ma3^r  of  the  city  of  Charleston.  His  Honor  pronounced  judg- 
ment as  follows : 

O'Neall,  J.  This  matter  is  brought  before  me  on  the  affida- 
vit of  John  Y.  Stock  and  five  other  persons,  who  I  assume  are 
corporators  of  the  city  of  Charleston,  though  they  have  made  no 
such  allegat  on.  It  is  true  on  the  defect  bemg  pointed  out  on 
the  argument,  a  motion  was  made  for  leave  to  amend,  and  if  I 
had  thought  it  necessary,  I  would  have  granted  the  motion;  but 
as  my  judgment  will  be  against  their  motion  assuming  that  in 
their  favor,  I  choose  to  so  consider  the  case. 

They  complain  that  the  respondent.  Gen.  John  SchnierlCi  al- 
though apparently  elected  Mayor  by  a  majority  of  fifiy-iwo 
votes,  was  not  in  point  of  fact  so  elected,  inasmuch  as  seventy- 
nine  votes  polled  were  given  by  unregistered  voters,  and  that 
thirty-one  persons  voted  who  were  illegally  registered  on  the  3d 
day  of  August.  The  form  of  this  proceeding  by  rule  founded 
on  affidavits,  has  the  sanction  of  the  King  vs.  Mein,  3  T.  R.  597. 

So,  too,  I  have  no  doubt  if  the  case  could  be  freed  fn  m  objec- 
tions hereafter  to  be  noted,  that  this  would  be  the  proper  proceed- 
ing, and  perhaps  the  only  one,  in  which  rr^lief  could  be  given. 
For  clearly  the  managers  of  the  election  have  no  other  power 
than  to  decla.e  the  person  having  the  greatest  number  of  votes 
as  Mayor  elected.    The  case  of  Johnson  vs.  The  Corporaticn  of 
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Charleston,  affirms  the  doctrine  that  the  scrutiny  of  the  electioa 
belongs,  in  the  first  place,  to  the  Council,  and  then,  if  they  abuse 
that  power,  that  the  correction  of  that  abuse  devolves  upon  this 
Court* 

So,  too,  I  think  it  may  be  laid  down  as  generally  true,  as  it  is 
in  that  case,  that  the  bad  votes  are  to  be  deducted  from  the  high- 
est candidate.  But  that  case  did  not  notice  a  distinction  which 
has  subsequently  been  made,  that,  in  purging  the  polls,  the  bad 
votes  at  each  poll  are  to  be  deducted  from  the  candidate  there 
having  the  highest  number  of  votes.  This  might  be  important 
in  this  case  if  my  decision  turned  at  all  upon  the  state  of  the 
polls.  But  as  it  does  not,  I  merely  state  the  distinction  to  pre- 
vent any  mistakes  hereafter. 

As  to  the  votes  registered  on  the  3d  of  August,  there  are  two 
objections — one,  that  they  were  registered  on  Sunday;  and 
another,  that  they  were  not  registered  in  time  to  vot*. 

I  think  the  registry  on  Sunday  was  a  very  improper  and  very 
reprehensible  act,  especially  in  a  city  where  there  is  an  ordinance 
shuttmg  up  all  places  of  business  on  that  day.  But  I  am  bound 
to  say,  that  there  is  no  provision  in  the  registry  law,  or  in  any 
general  law  of  this  Stale,  which  declares  such  an  act  as  that  of 
registering  a  voter's  name  void. 

The  other  objection  is  equally  untenable.  The  registry  law 
requires  that  the  voter's  name  shall  be  inscribed  "  at  least  one 
month  before  such  election." 

The  month  here  meant  is  a  calendar  month,  or  thirty  days. 
The  votes  were  registered  3d  August,  the  election  was  3d  Sep- 
tember. Exclude  the  day  of  registering,  the  votes  are  bad ;  in- 
clude it,  they  are  good.  Generally  where  there  would  be  a  for- 
feiture by  excluding  the  day  of  the  date,  it  is  to  be  included. 
The  words  in  the  Act,  "  before  such  election,"  will  not  prevent 
the  votes  from  being  good.  For,  until  the  day  of  election  is  ter- 
minated, the  registration  may  be  counted,  and,  if  in  time,  by  in- 
cluding that  day,  it  will  be  "  before  such  election." 

There  are  two  objections  which  have  prevailed  with  me  against 
this  motion.    The  first  is,  that  without  the  consent  of  Che  Attor 
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ney  General  this  proceeding  cannot  be  sustained.  Indeed,  it 
must  be  in  his  name. 

It  is,  I  have  no  doubt,  true,  that  when  one  was  claiming  an 
office,  and  applied  for  a  quo  warranto  to  oust  an  intruder,  that 
the  Court  would  compel  the  Attorney  General  to  consent  to  the 
use  of  his  name  ;  but  when  that  is  not  the  case,  he  does  his  duty 
best,  by  exercising  a  sound  discretion,  in  refusmg  his  consent  to 
proceedings  which  will  only  agitate  and  not  benefit  the  commu- 
nity. Here  the  Attorney  General  is  in  no  way  connected  with 
the  proceeding. 

In  Angel  and  Ames  on  Corporations,  ch.  21,  §  4,  paragraph  1, 
page  619, 1  fin^  the  second  objection,  which  is,  the  information, 
(in  the  nature  of  a  quo  warranto,)  is  not  granted  of  course,  but 
depends  upon  the  sound  discretion  of  the  Court  upon  the  circum- 
stances of  the  case.  It  is  plain  here  this  is  a  most  unprofitable 
business.  No  one  is  claiming  the  office.  The  relators  are  mere 
dissatisfied  corporators  ;  before  they  can  have  the  matter  finally 
adjudged,  another  opportunity  will  have  occurred  at  the  polls  to 
redress  their  grievances ;  so,  too,  the  trial  of  an  issue  in  which 
the  qualifications  of  seventy-nine  voters  are  to  be  examined 
would  be  interminable.  The  May  term  of  six  weeks  (thirty-six 
judicial  days)  would  not  be  equal  to  such  an  investigation.  A 
scrutiny  consisting  of  a  mere  examination  of  the  polls  and  regis- 
try occupied  three  weeks.  Under  such  circumstances,  nothing 
but  an  express  legal  lule  could  compel  me  to  grant  a  rule  lead- 
ing to  such  consequences. 

The  Legislature  ought  to  amend  the  charter,  by  placing  the 
power  of  deciding  on  the  validity  of  the  election  of  Mayor  and 
Aldermen  in  the  hands  of  the  managers  of  the  election,  as  they 
have  in  all  cases  of  district  elections. 

The  motion  is  dismissed. 

The  relators  appealed,  on  the  grounds : 

1.  Because,  it  is  respectfully  submitted,  his  Honor  should  have 
granted  the  rule  which  was  asked  for. 

2.  Because  the  79  votes  cast,  in  which  the  names  of  the  vo- 
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ters  were  not  registered,  were  illegal,  and  should  be  deducted 
from  the  majority  claimed  for  Gen.  Schnierle. 

3.  Because  the  names  registered  on  Sunday,  the  3d  August, 
were  illegally  registered. 

4.  Because,  if  the  said  votes  were  not  illegal,  by  reason  of  the 
registry  being  open  on  Sunday,  they  were,  nevertheless,  illegal 
because  not  registered  one  month  before  the  day  of  election. 

5.  Because  the  supposition  that  much  time  would  be  consum- 
ed in  making  the  examination,  was  not  a  proper  giound  to  refuse 
the  application. 

6.  Because,  in  other  respects,  the  order  of  his  Honor  was  in 
opposition  to  the  testimony  offered,  and  against  the  question  of 
public  right  and  public  justice  involved  in  the  application. 

Campbell^  for  appellants,  cited  1  Wilcock  on  Corp.  §248-9, 
261,  364-&-8 ;  P.  L.  append.  1 ;  1  Bui.  N.  P.  211 ;  1  McC.  52 ; 

1  Bay,  436. 

Yeadon,  Memming-er,  contra,  cited  1  Bail.  611 ;  2  Rich.  96 ; 

2  Stat.  568 ;  1  McC.  35 ;  7  Cowen,  153 ;  2  Johns.  R.  184 ;  3 
Mass.  285  ;  14  Serg.  &  R.  216. 

The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.  In  this  case  I  have  very  little  to  add  to  .the 
opinion  which  I  pronounced  on  refusing  the  rule.  Indeed  what 
I  have  to  say  is  little  more  than  explanatory,  with  perhaps  some 
little  amplification  of  the  main  grounds  on  which  my  judgment 
below  was  rested. 

It  is  said  in  that  opinion  that  the  polls  are  to  be  purged  by 
deducting  from  the  candidate  having  the  highest  votes  at  a  poll 
the  bad  votes  there  given.  This  has  always  been  my  construe- 
tion  of  the  rule  adopted  by  the  House  of  Representatives ;  and  I 
supposed  it  was  fully  settled  in  1832,  in  the  Small  Hope's  poll. 
But  1  have  since  learned  that  decision  was  placed  on  the  special 
circumstances.  I  note  this  matter  as  not  at  all  important  to  he 
case  in  hand  :  but  to  leave  open  to  future  examination  a  matter 
which  I  had  supposed  to  be  settled. 

It  may  be,  too,  as  was  supposed  in  the  argument,  that  I  cited 
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from  the  Act  of  1817,  instead  of  the  Act  of  1819,  the  words  of 
the  registry  law.(a)  Both  Acts  are  of  force,  and  both  are  in 
substance  the  same.  For  I  do  not  perceive  that  there  is  any 
difference  between  ''  before  the  election"  and  ''  before  the  day  of 
election." 

In  the  computation  of  time,  the  day  from  which  the  reckon* 
ing  commences,  and  that  on  which  it  terminates,  may  both  be 
included  or  excluded  as  will  best  preserve  a  right  or  prevent  a 
forfeiture.  (  Williamson  vs.  Farrow,  1  Bail.  611 ;  McElwee  vs. 
White,  2  Rich.  95.)  In  this  case  compute  the  time  including 
the  day  from  which  the  reckoning  begins,  and  exclude  the  day 
of  election,  and  still  the  votes  were  registered  one  calender 
month  "before  the  day  of  election." 

The  cases  of  Cleary  vs.  DeLiesselUie,  (1  McC.  35,)  and  the 
State  vs.  DeLiesseline,  (1  McC.  52,)  are  full  to  the  point,  that 
an  information  in  the  nature  of  a  quo  warranto  cannot  be  filed 
on  the  motion  of  an  individtial,  but  must  be  in  the  name  of  the 
Attorney  General.  This  is,  I  think,  also  applicable  to  the  pre- 
sent case.  It  is  a  mere  motion  for  a  rule.  But  if  the  Attorney 
General  can  alone  authorize  the  filing  of  the  information,  how 
can  any  other  ask  for  a  rule  ?  I  confess  1  do  not  perceive  any 
reason  that  it  should  be  so.  The  injury  complained  of  is  pub- 
lic, the  remedy  is  to  be  a  public  one,  and  the  judgment  is  to  bind 
the  public  ;  hence  it  would  seem  altogether  proper  that  the  pub* 
lie  officer  should,  at  least  in  name,  carry  on  the  whole  matter. 

That  the  granting  or  refusing  the  rule  is  a  matter  addressed 
to  the  discretion  of  the  Judge,  is  not  denied.  It  is  said  that  is  a 
legal  discretion.  That  I  admit !  But  still  a  legal  discretion  is 
to  be  exercised  by.  inquiring,  is  this  investigation  to  benefit  the 
people  ?  Will  it  have  any  practical  results  which  cannot  be  ob- 
tained in  the  usual  manner,  the  ballot  box  ?  These  were  all 
appealed  to  in  the  discretion  exercised.  So,  too,  the  public  con* 
venience  is  another  matter  which  ought  to  be  looked  to  in  a 
matter  of  this  kind,  and  compared  with  the  injury  complained 
of.    This  was  also  done  in  the  judgm^^nt  below.    Legal  discr&- 

(a)  Cily  Ordinances,  345,  346. 
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tion  I  understand  to  be  the  opposite  of  caprice  :  one  rests  upon 
reasons  ;  the  other  upon  the  "  sic  jubeo^  alone. 

The  cases  of  the  People  ex  relat.  Ted  vs.  Sweetings  (2  Johiis. 
R.  184) ;  Commonwealth  vs.  Atheam^  ^3  Mass.  285) ;  the  Comr 
fnonweath  vs.  Reigart,  (14  Serg.  ic  R.  21 6,)  cited  by  the  attor- 
nies  for  the  respondent,  are .  so  directly  in  point  on  the  matters 
involved  in  the  exercise  of  the  discretion  of  the  Judge  below  in 
refusing  the  motion,  that  it  is  only  necessary  to  refer  to  them  to 
end  the  argument. 

The  motion  is  dismissed. 

Evans,  Wardlaw,  Frost  and  Withers,  JJ.  concurred. 
Whitner,  J.  absent. 
Motion  dismissed. 


E.  O,  A.  Baker  vs.  Martha  J.  Scott. 

W.  A.  purchased  goods  from  the  plaintiff,  and,  being  required  to  give  security,  drew 
his  promissory  note  payable  to  the  plaintiiT. — got  the  defendant  to  put  her  name  on 
the  back  of  it,  and  then  delivered  it  to  the  plaintiff:  plaintiff  afterwards  endorsed 
the  note  in  blank,  putting  his  name  above  that  of  the  defendant. 

Hdd,  that  parol  evidence  wa&  admissible  to  explain  the  circumstances  under  which 
the  note  was  executed  by  W.  A.  and  the  defendant  and  indorsed  by  the  plaintiff. 

Bdd  alaOf  that  defendant  was  litible  on  the  note  as  an  original  maker  or  promissor. 

Bdd  fwrtker^  that  plaintiff,  by  afterwards  indorsing  the  note,  did  not  change  itschai^ 
acter  or  absolve  the  defendant. 

In  the  City  Court  of  Charleston,  November  Term,  1851. 

This  was  an  action  of  assumpsit  on  a  promissory  note,  a  copy 
of  which  is  as  follows. 

210  King-street,  Charleston.  S.  C. 
$116.  December  19,  1850. 

Six  months  after  date,  I  promise  to  pay  to  the  order  of  E.  G. 
A.  Baker,  one  hundred  and  fifteen  dollars,  value  received. 
(Indorsed.'^  {Signed)    William  Ashton. 

E.  G.  A.  Baker,  Martha  J.  Scott. 
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His  Honor,  the  Recorder,  reported  the  case  as  follows. 

"  The  declaration  in  this  case,  in  the  first  count,  substantially 
alleges  "  that  one  William  Ashton  made  a  certain  promissory 
note,  for  value  received,  for  one  hundred  and  fifteen  dollars, 
payable  to  the  plaintiff 's  order,  at  six  months,  and  that  he  de- 
livered the  same  to  the  plaintiff;  that  the  defendant,  Martha  J. 
Scjtt,  afterwards  and  on  the  same  day  at,  and  by  writing  her 
name  on  the  back  of  the  said  promissory  note,  for  value  received, 
promised  the  plaintiff  to  pay  to  his  order  the  said  sum  of  one 
hundred  and  fifteen  dollars,  agreeably  to  the  tt^nor  and  effect 
thereof,  and  being  so  liable,  &c.  afterwards  promised  to  pay  the 
same,"  &c.  There  are  several  other  counts  in  the  declaration 
that  may  be  brought  to  the  view  of  the  Court,  if  thought  neces- 
sary, by  the  production  of  the  record.  The  proof  offered  by  the 
plaintiff  to  make  out  his  case,  was  as  follows. 

"  1st.  The  testimony  of  one  Thomas  Rink,  taken  by  commis- 
sion.— He  says,  in  substance :  that  William  Ashton  wanted  to 
purchase  some  goods  from  the  witness,  acting  as  agent  of  the 
plaintiff;  that  witness  visited  the  store  of  Ashton  en  the  18th 
December,  1850  ;  that  he  (witness)  offered  to  sell  him  the  goods  > 
and  that  Ashton  prososed  to  give  him  his  note  with  the  endorse- 
ment of  Mrs.  Martha  J.  Scott ;  witness  would  not  have  sold  the 
goods  without  this  endorsement ;  witness  furnished  the  goods  at 
Charleston  for  him  (Ashton)  and  delivered  them  to  him  on  the 
19th  December,  1850,  and  took  his  note  with  the  endorsement — 
he  says,  further,  the  note  sued  on  was  received  by  him  from 
William  Ashton ;  that  at  the  time  he  received  it,  it  was  endorsed 
by  Martha  J.  Scott,  and  that  there  was,  at  that  time,  no  other 
endorsement  on  it. 

"  William  Ashton  being  sworn,  proves  the  signature  of  him- 
self and  of  the  defendant  to  the  note.'  Witness  gave  the  note 
to  agent  of  the  plaintiff,  for  goods  bought  by  witness  from  him ; 
says  there  was  an  understanding  between  witness  and  plaintiff's 
agent,  that  he  should  give  a  note  at  six  months,  with  Martha  J. 
Scott's  endorsement.  Witness  denied  that  this  understanding 
existed  previous  to  or  at  the  time  of  the  purchase,  and  said  it  did 
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not  take  place  until  after  the  delivery  of  the  goods — that  the 
plaintiff's  agent  received  the  note  with  Scott's  endorsement 
alone  ;  witness  wrote  the  present  note  on  a  clean  piece  ot  paper, 
and  then  handed  it  to  Mrs.  Scott  for  her  endorsement,  who  wrote 
her  name  on  the  back,  and  it  was  handed  by  witness  to  the 
plaintiff's  agent ;  witness  would  have  given  the  note  payable  to 
Scott,  but  plaintiff's  agent  requested  il  to  be  made  oat,  as  now, 
in  the  name  of  the  payee.  Mrs.  J^cott  had  been  in  the  habit  of 
endorsing  his  paper  occasionally,  and  the  note  was  given  in  this 
case  to  put  the  plaintifl  on  a  footing  with  other  creditors ;  wit- 
ness first  drew  a  note  payable  to  Mrs.  Scott,  but  as  plaintiff's 
agent  preferred  to  have  it  drawn  in  its  present  shape,  he  tore  up 
the  first  one  and  drew  the  present. 

'*  Mrs.  Scott  did  not  know  what  the  note  was  given  for ;  she 
was  not  privy  to  any  understanding  between  the  witness  and 
the  plaintiff's  agent.  She  was  present,  however,  in  witness's 
store,  where  she  endorsed  and  the  note  was  given.  Baker's  (the 
plaintiff's)  name  was  not  on  the  note  at  the  time ;  it  must  have 
been  endorsed  by  him  afterwards. 

"  The  counsel  for  the  defendant  objected  to  the  testimony  of 
Rink  and  Ashton  when  offered,  on  the  ground,  that  it  would  be 
permitting  the  plaintiff  to  set  up  a  parol  contract  inconsistent 
with  a  written  contract.    I  overruled  the  objection. 

"  The  defendant's  counsel  mov*d  for  a  nonsuit,  on  several 
grounds.  I  overruled  his  motion,  and  the  plaintiff,  under  some 
understanding  with  the  defendant's  counsel,  took  a  verdict. 

"  1  refused  the  motion  for  a  nonsuit,  principally,  because  the 
plaintiff  having  sustained  by  proof  his  cause  of  action,  and 
especially  under  the  first  count  of  his  declaration,  I  thought  he 
might  be  able  to  shew  his  right  in  law  to  recover  against  the  de- 
fendant, under  some  one  or  other  of  the  counts  in  his  dec- 
laration. I  would  only  remark,  that  in  regard  to  the  cause  of 
action  as  stated  in  the  first  count,  the  facts  proved  would  seem 
to  bring  the  matter  within  that  class  of  cases,  (of  which  there 
are  many  in  the, books)  in  which  a  party  who  writes  his  (or  her; 
name  on  the  back  of  a  note,  may  be  regarded  as  a  several 
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drawer  or  proniissor  to  the  note  itself — ^in  the  same  way  as 
though  the  party  had  subscribed  his  (or  her)  name  at  the  foot, 
or  upon  the  face  of  the  contract.  I  thought  that,  upon  Rink's 
testimony,  any  difficulty  as  to  the  consideration  of  the  defend* 
ant's  undertaking,  under  the  statute  of  frauds  or  at  common 
law,  was  entirely  removed ;  as  Ash  ton,  from  the  relation  in 
which  he  appears  to  have  stotxl  towards  the  defendant,  might 
well  be  regarded  as  her  agent  in  the  whole  transaction.  At  all 
events,  it  is  clear,  that  if  the  defendant  can  be  regar^^ed,  r.nder 
the  circumstances,  as  a  several  promissor  or  drawer,  the  note 
itself  (as  well  from  its  express  terms  as  from  mercantile  law,)  is 
sufficient  prima  facie  evidence  of  consideration." 

The  plaintiff  appealed,  and  now  renewed  her  motion  for  a 
nonsuit,  on  the  following  grounds,  viz : 

1.  Because  there  was  a  fatal  variance  between  the  allegation 
in  the  first  count  in  the  plaintiff's  declaration  and  the  in- 
strument declared  upon — the  former  alleging  that  the  note  in 
question  was  drawn  payable  to  the  plaintiff  or  order,  and  was 
endorsed  by  the  defendant  to  the  plaintiff,  or  to  his  order,  where- 
as, the  note  itself  shews  that  it  was  made  payable  to  the  plain- 
tiff or  order,  and  by  him  endorsed ;  and  subs^^quently  thereto, 
was  endorsed  by  the  defendant. 

2.  Because  neither  the  count  in  question,  nor  the  instrument 
declared  upon,  shews  any  legal  privity  between  the  plaintiff  and 
the  defendant ;  for  while  the  former  fails  to  deduce  a  title  to  the 
note  from  the  payee,  throueh  whom  alone  it  could  be  legitimate- 
ly derived,  the  latter  presents  the  legal  anomaly  of  the  prior  en- 
dorser of  a  note  seeking  to  recover  against  a  subsequent  endorser. 

3.  Because  the  variance  between  the  second  count  in  the  dec- 
laration, and  the  proof  adduced  to  sustain  it,  is  no  less  palpable 
than  that  which  exists  in  relation  to  the  first  count,  inasmuch  as 
the  count  in  question  charges  the  defendant  upon  a  collateral 
undertaking  to  pay  the  debt  of  a  third  party  under  the  statute 
of  frauds,  whereas  the  instrument  adduced  to  sustain  it,  is  a 
regular  promissory  note  for  the  payment  of  money  absolutely — 
upon  the  back  of  which,  the  name  of  the  plaintiff  stands  as  the 
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first,  and  the  name  of  the  defendant  as  the  second  endorser 
thereof,  (a) 

4.  Because  the  note  in  question  boars  no  resemblance  what- 
ever to  the  class  of  cases  in  our  books,  "  where  a  party  who  puts 
his  name  on  the  back  of  a  note  may  be  regarded  as  a  several 
drawer  or  promissor,"  first,  because  the  note  in  question  is  a 
regular  negotiable  note  within  the  Statute  of  Anne ;  and,  second- 
ly, because  if  it  had  belonged  to  that  anomalous  class  of  cases, 
there  was  no  count  in  the  declaration  to  sustain  that  legal 
relation. 

And  failing  in  that  motion,  then  she  moved  for  a  new  trial, 
upon  the  ground : 

Because  it  is  submitted  that  his  Honor,  the  Recorder,  erred  in 
permitting  the  testimony  of  Rink  and  Ashton  to  be  introduced, 
the  effect  of  which  was  not  merely  to  vary  the  instrument  de- 
clared upon,  but  completely  to  annihilate  it,  and  to  substitute  in 
its  stead  a  contract  different  from  it  in  every -essential  particular. 

(a  )  The  following  is  a  copy  of  the  second  count  in  the  declaration : 

And  whereas,  also  the  said  defendant  heretofore,  to  wit :  on  the  same  day  abore- 
mentioned,  at  Charleston  aforesaid,  and  within  the  jurisdiction  aforesaid,  in  consider- 
ation that  the  said  plaintiff  should  sell  and  deliver  unto  one  William  Ashton,  certain 
goods  of  great  value,  to  wit :  of  the  value  of  one  hundred  and  fifteen  dollars,  under- 
took and  promised  the  said  plaintiff  that  she  woutd  endorse  a  certain  promissory  note 
to  be  made  by  the  said  William,  bearing  date  the  day  and  year  aforesaid,  for  the 
payment  of  the  said  sum  of  one  hundred  and  fifteen  dollars,  six  months  after  the 
date  thereof,  by  the  said  William,  as  maker,  and  by  the  said  defendant  as  endorser 
thereof,  to  the  said  plaintiff  or  his  order  according  to  the  tenor  and  effect  thereof — 
and  whereas,  afterwards,  to  wit:  at  Charleston  aforesaid,  and  within  the  jurisdiction 
aforesaid,  to  wit :  on  the  same  dav,  the  said  plaintiff  sold  and  delivered  the  said 
goods,  of  the  virlue  of  one  hundred  and  fifteen  dollars,  to  the  said  William,  and  he, 
me  said  William,  made  his  certain  promissory  note,  in  words  and  figures  as  follows, 
to  wit: 

"  SI  15  00  210  King-street,  Charleston,  S.  C. 

December  19th  18d0. 

Six  months  after  date,  I  promise  to  pay  to  the  order  of  £.  G.  A.  Baker,  one 
hundred  and  fifteen  00  000  dollars,  value  received. 

William  Ashton." 

And  the  said  defendant  endorsed  the  said  note,  and  the  said  William  and  the  said 
defendant  delivered  the  same  to  the  said  plaintiff,  and  the  said  defendant  then  and 
there  promised  to  pay  to  the  said  plaintiff,  the  said  sum  of  money,  in  the  said  prom- 
issory^note  specified,  according:  to  the  tenor  and  effect  thereof,  as  the  endorser  of  the 
said  William — and  the  said  William  did  not  pay  the  said  sum  of  money  in  the  said 
promissory  note  specified,  although  the  same  was  there  presented  to  him  on  the  day 
when  it  became  due,  whereof  the  defendant  then  and  there  had  due  notice,  and  there- 
upon the  defendant  became  liable  to  pay,  and  then  and  there  agreed  to  pay,  the  said 
sum  of  money,  to  the  said  plaintiff,  on  request. 
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Brewster,  Munro,  for  the  motion,  cited  Thit.  on  Bills,  560 ; 
1  Chit.  PL  331 ;  2  Penn.  R.  301 ;  10  Johns.  R.  224 ;  9  Eng.  C. 
L.  R.  154;  2  McC.  218;  1  N.  <fc  McC.  129  j  2McC.  388;  2 
McM.  313;  11  Mass.  436;  5  Verm.  152;  2  Stark.  Ev.  552^48. 

Northrop,  contra,  cited  5  Mass.  545 ;  Id.  358 ;  1  Cranch.  522. 

The  opinion  of  the  Court  was  delivered  by 

Whitner,  J.  The  case  of  Stoney  vs.  Beaubien,  (2  McM. 
313,)  is  considered  by  this  Court  as  conclusive  of  the  pomt 
raised  in  this  case.  These  cases  belong  to  a  peculiar  class,  but 
having  been  well  considered  and  the  authorities  on  which  they 
rest  fully  examined  in  the  case  adjudged  and  reported,  but  little 
remains  for  me  to  do  than  to  e^nnounce  the  judgme.it  of  this 
Court.  The  contract,  in  its  legal  construction,  is  a  promise 
made  as  well  by  the  defendant,  as  by  Ashton,  the  other  promis- 
sor,  for  value  received.  It  is  insisted  that  this  is  a  promise  to 
pay  the  debt  of  another,  and  void  because  of  a  want  of  conside- 
ration. By  the  pleadings,  as  well  as  the  note,  Ashton  and  the 
defendant  each  assumes,  for  value  received,  to  pay  to  the  plain- 
tiff the  same  sum  of  money.  The  fact  that  their  names  are 
placed  on  different  sides  of  the  paper,  in  no  way  changes  the 
promise.  If  this  note  had  been  made  and  delivered  to  the 
plaintiff,  and  afterward  the  defendant  had  been  induced,  as  a 
new  and  collateral  undertaking,  to  affix  her  name,  the  objection 
raised  must  then  have  been  considered.  The  signatures,  it 
would  seem,  were  made  at  the  same  time,  each  certainly  before 
the  note  was  delivered  to  the  plaintiff.  When  received  by  him, 
therefore,  it  was  the  note  of  each.  On  a  question  as  to  the  fact, 
this  is  certainly  prima  f(wie  evidence  of  good  consideration,  and 
throws  the  anus  of  proof  on  the  defendant.  Credit  was  given, 
as  appears  by  direct  evidence,  on  the  faith  of  this  promise  by 
each,  and  whilst  it  continues  the  object  and  duty  of  the  Court 
to  enforce  contracts,  a  willing  ear  will  not  be  afforded  to  one 
who  aids,  by  the  use  of  his  name,  such  an  enterprize  as  that  in 
which  Ashton  was  embarked,  A  passing  word  is,  perhaps, 
necessary  to  disembarrass  the  case  of  the  supposed  dilemma  in 
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which  this  plaintiff  is  placed  by  putting  his  own  name  on  the 
back  of  his  own  note,  as  endorser  it  would  seem — thus  occupy, 
ing,  as  it  is  alleged  he  did,  the  post  of  danger,  by  placing  his 
name  above  that  of  the  defendant.  Had  this  note  passed  from 
his  hand,  or  remaining  in  his  possession,  unexplained,  the 
prima  fade  evidence  of  the  paper  itself  would  have  been 
against  him.  But  parol  proof  is  admissible  as  to  mode  of  execu- 
tion ;  and  certainly,  as  to  the  order  of  signatures,  as  amongst  seve- 
ral endorsements,  it  is  competent  to  shew  their  true  order.  The 
accidental  arrangement  on  the  paper  cannot  be  regarded  as 
conclusive.  This  might  be  illustrated  by  many  analogies.  The 
fact  here  certainly  was  incontrovertible,  that  the  note  was  exe- 
cuted by  Ashton  and  Scott  before  delivery  to  plaintiff,  and, 
therefore,  complete  as  a  several  undertaking.  Assuming  this  to 
be  the  note  of  Ashton  and  Scott,  payable  to  Baker  or  order,  it 
cannot  be  that  the  signature  of  his  name  on  the  back,  either 
through  mistake,  or,  it  may  be,  for  the  purpose  of  passing  to 
another  by  indorsement,  at  least  whilst  it  was  undelivered,  could 
so  far  retroact  upon  the  paper  itself,  as  to  change  its  character 
and  absolve  the  maker.  There  is  no  fraud  pretended.  The 
circumstances  preclude  such  an  imputation.  As  in  the  case  of 
an  endorser,  he  might  have  stricken  out  his  name  before  cuit 
brought,  or  on  the  trial,  and  should  not  be  prejudiced  by  the  act 
The  motions  for  nonsuit  and  for  new  trial,  are  refused. 

O'Neall,  Evans,  Frost  and  Withers,  JJ.  concurred. 

Motions  refused. 


Thomas  Napier  vs.   Henry  Bulwinkle. 

Plaintiff's  windows  in  ids  house  at  the  eitremity  of  his  own  land,  looked  over  de- 
fendant's house,  and  the  enjoyment  of  light  and  air  through  them  continued  for 
fifty  years:  defendant  then  obstructed  them  by  a  new  house  built  on  the  foundation 
of  his  old  one,  and  carried  to  greater  height:  action  for  the  obstruction:  it  was 
held,  that  the  enjoyment  of  every  easement  must  be  adverse,  that  is  as  of  right,  to 
laise  by  twenty  years  continuance  the  presumption  of  a  grant,  which  implies  the 
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■  w         ■  '  „        ■  ^  - 

assent  of  the  servient  owner :  that  in  the  case  of  any  easement  claimed,  which,  if 
not  rightful,  constitutes  a  legal  injury  for  which  an  action  will  lie,  neglect  to  sue  for 
the  period  of  twenty  years,  during  which  the  enjoyment  continued,  furnishes  ctI- 
dence  of  assent;  and  so  proof  of  the  enjoyment,  when  nothing  else  appears,  raises 
the  presumption:  but  that  in  the  case  of  a  window,  which  giyes  no  cause  of  action 
to  the  owner  of  the  space  over  which  it  looks,  he  is  not  bound  to  obstruct  within 
twenty  years  tu  prevent  the  acquisition  of  a  right ;  and  without  some  other  circum- 
stance, from  which  his  assent  to  the  easement  as  a  right  may  be  inferred,  his  grant 
cannot  be  presumed  from  the  mere  unobstructed  enjoyment. 

Before  Wardlaw,  J.  at  Charleston,  May  Term,  1851. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

''  Plaintiff  and  defendant  own  adjoining  lots  on  the  west  side 
of  East  Bay,  the  defendant's  being  at  the  corner  of  Tradd-street, 
and  plaintiff's  the  next  on  the  north.  Whether  both  lots  were 
formerly  owned  by  one  person  ;  who  was  the  owner  of  either 
more  than  fifty  years  ago  ;  who  bnilt  the  houses  on  them ;  and 
what  agreement,  if  any,  ever  subsisted  as  to  the  servitude  of  one 
to  the  other ;  are  matters  which  did  not  appear  in  evidence. 

"  Fifty  years  ago  plaintiff's  lot  belonged  to  Davis ;  about  1820 
it  was  purchased  by  Edmondston ;  in  1822  it  was  conveyed  by 
Edmondston  to  Hilman,  and  in  1842  was  devised  by  Hilman  to 
the  plaintiff.  Hilman  kept  a  respectable  boarding  house  there ; 
but  although  the  house  has  continually  been  occupied  by  some 
tenant  living  in  it,  houses  in  that  neighborhood  have  latterly 
been  med  for  stores,  and  not  for  residences. 

"  The  corner  house  on  defendant's  lot  was  many  years  ago 
occupied  by  Dobson  and  others  as  a  store,  and  in  it  the  defend- 
ant has  long  kept  a  grocery  store. 

"  The  p.aintiff 's  house  has  stood  for  more  than  fifty  years. — 
The  defendant's  house  was  old  and  decayed  before  1847,  and 
then  it  was  pulled  down  and  rebuilt. 

"The  plaintiff's  was  a  three  story  brick  house,  having  windows 
N.  E.  ifc  W.  in  all  of  the  stories  ;  on  the  S.  there  were  two  win- 
dows in  the  second  story,  and  three  in  the  third,  each  of  which 
gave  light  and  air  to  a  separate  chamber.  The  defendant's  was 
a  brick  building  of  one  story  and  a  half,  and  its  roof  was  over- 
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looked  by  the  southern  windows  in  the  second  and  third  stories 
of  plaintiff's  house. 

"The  beams  of  defendant's  roof  were  let  into  the  plaintiff's 
wall,  and  about  three  feet  from  that  wall  there  was  a  wooden 
partition  in  defendant's  house,  which  cut  off  from  the  main 
building  a  narrow  covered  gangway,  to  which  there  was  a  door 
from  East  Bay,  which  the  defendant  used  as  an  entrance  into 
his  yard. 

"  In  1847  the  defendant  pulled  down  his  old  house,  and  erec- 
ted a  large  brick  building,  touching  the  plaintiff's  wall,  and  so 
high  as  to  shut  up  the  plaintiff's  south  windows,  those  in  the 
second  story  entirely,  and  those  in  the  third  story  up  to  the  top 
of  the  lower  sash.  This  is  the  obstruction  for  which  the  action 
was  brought. 

"  Some  witnesses  thought  that  by  the  obstruction,  plaintiff's 
house  had  been  diminished  in  value  $1,000 ;  others  thought 
that  as  a  store,  for  which  it  might  be  most  profitably  used,  its 
value  had  been  increased  by  the  additional  security  from  fire 
which  defendant's  improvements  gave  to  it.  The  annual  rent 
paid  by  plaintiff's  tenants  since  the  obstruction,  has  been  as 
great  as  it  was  before  ;  but  a  good  tenant  went  out  because  of 
the  obstruction,  and  the  next  comer  did  harm  to  the  house. 

"  I  directed  the  jury  ihat  twenty  years  continuous  and  adverse 
possession  of  an  easement  has  an  artificial  force  in  raising  a 
presumption  of  right,  which  juries  are  expected  to  apply,  and 
ought  to  apply ;  that  the  term  adverse  is  used,  not  as  the  oppo- 
site of  peaceable^  but  as  the  opposite  of  permissive^  and  is  in- 
tended to  convey  the  idea  of  a  right  claimed,  distinguished  from 
a  favor  enjoyed ;  that  the  possession  of  an  easement,  which  im- 
pairs the  owner's  enjoyment  of  the  servient  estate,  should,  if 
nothing  to  the  contrary  be  shown,  be  taken  to  be  adverse,  for 
every  act  of  such  possession,  if  not  rightful,  ^ives  cause  of  action 
to  that  owner ;  bUt  the  possession  of  a  window,  which  overlooks 
a  neighbor's  land,  gives  no  cause  of  action  to  him,  and  cannot 
be  considered  adverse,  unless  by  some  assertion  of  right  on  one 
side,  or  acknowledgment  on  the  other,  it  appeals  to  be  not  the 
21 
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mere  lawful  enjoyment  of  one's  own,  but  an  interference  with 
another's  property  in  derogation  of  his  dominion  over  it ;  that 
such  assertion  or  acknowledgment  might  be  distinct  and  express 
or  indistinct  and  circumstantial, — it  must  be  such  as  to  be  per- 
ceived by  the  jury ;  that  the  defendant,  in  answer  to  an  injury 
done  to  a  right  of  the  plaintiff's,  could  not  set  off  some  compen- 
sating advantage  which  he  had  brought  to  him,  but  that  the 
actual  damage  done  to  the  plaintiff  was  the  loss  and  inconve- 
nience which  the  obstruction  had  already  occasioned,  and  that 
that  damage  with  proper  smart  money  should  be  the  measure  of 
the  verdict,  without  regard  to  speculations  concerning  what 
would  be  the  effect  on  plaintiff's  property  which  a  continuance 
of  the  obstruction  would  produce ;  for  the  plaintiff's  right  being 
established  by  one  verdict,  could  be  enforced  by  others  until  the 
obstruction  was  removed. 

"  I  said  that  I  thought,  if  the  circumstances  of  the  cases  which 
had  been  decided  concerning  ancient  lights  could  be  exactly 
known,  it  would  be  found  that  in  no  case  had  the  mere  posses- 
sion of  a  window  on  one's  own  land  been  held  to  affect  a  neigh- 
bor's property,  without  proof  of  some  fact  or  circumstance  tend 
ing  to  establish  some  right  to  have  the  window  unobstructed ; 
such  circumstance,  for  instance,  as  the  accommodation  of  the 
neighbor's  buildings  to  the  use  of  the  window.  I  held,  that 
against  a  window  which  overlooked  his  unoccupied  land,  a  pro- 
prietor was  not  bound  to  guard  his  right  of  property,  by  a  wall 
or  other  erection  useless  to  himself,  and  only  hurtful  to  his 
neighbor. 

"  I  called  the  attention  of  the  jury  to  the  manner  in  which  the 
tWo  buildings  were  connected,  and  submitted  it  to  them  to  decide 
whether  in  this  circumstance,  or  any  other  part  of  the  evidence, 
there  was  enough  to  satisfy  them  that  the  plaintiff's  possession 
of  the  windows  had  been  adverse. 

The  verdict  was  for  the  defendant." 

The  plaintiff  appealed,  and  now  moved  for  a  new  trial,  upon 
the  following  grounds : 
I.  Because  his  Honor  charged  that  it  was  a  material  enquiry 
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in  the  case,  wliether  the  enjoyment  of  the  air  and  lights  had 
been  adverse  or  not,  and  that  it  was  necessary  for  the  plaintiff 
to  prove  that  there  had  been  a  distinct  assertion  of  the  right  on 
one  side,  or  an  acknowledgment  of  it  on  the  other :  whereas,  it 
is  submitted,  that  the  uninterrupted  use  of  the  easement  for 
twenty  years  and  upwards,  establishes  a  prescriptive  right,  and 
is  legal  evidence  of  it. 

2.  Because  his  Honor  charged  that,  in  his  opinion,  a  claim  for 
ancient  lights  had  never  been  sustained  where  there  was  not 
proof  of  facts  or  circumstances  (over  and  above  the  free  and  un* 
questioned  enjoyment  of  the  lights)  to  show  an  assent  to  the  use 
of  them:  whereas,  it  is  submitted,  the  true  principle  of  law  is,  that 
every  prescriptive  right  is  supposed  to  have  commenced  in  con- 
sent, and  that  the  uninterrupted  use  of  the  easement  for  the  pe- 
riod above  mentioned,  is  all  that  the  law  requires  as  evidence  of 
the  prescription. 

3.  Because  his  Honor  charged  that  the  true  measure  of  dam- 
ages was  what  the  plaintiff  had  lost  in  the  enjoyment  of  the 
premises  since  the  obstruction,  together  with  what  the  jury  chose 
to  give  in  punishment  of  the  defendant :  whereas,  it  is  submit- 
ted, that  in  an  action  by  the  reversioner,  where  the  allegation  is 
of  injury  to  the  reversion,  the  jury  are  at  liberty  to  find  a  com- 
pensation in  damages  to  the  extent  of  injury  proved  to  have 
been  done  to  the  reversionary  interest. 

4.  Because  it  was  proved  that  the  lights  had  been  used  with- 
out interruption  or  hindrance  for  half  a  century,  and  had  been 
so  enjoyed  by  the  plaintiff  and  his  devisor  alone  for  upwards  of 
twenty  years  ;  and,  it  is  submitted,  that  in  the  absence  of  any 
contravening  proof,  the  plaintiff  was  entitled  to  a  verdict  to  es- 
tablish his  right  to  the  easement. 

6.  Because  the  verdict  was  contrary  to  law  and  evidence. 

Porter^  for  the  motion,  cited  3  Kent,  357 ;  2  Saund.  176,  note 
2;  9  Bing.  305  ;  Dud.  131 ;  1  Mill,  140 ;  61  Eng.  C.  L.  R.  256. 

Yeadon^  contra,  cited  Rice  Eq.  80 ;  3  East,  294 ;  2  B.  &  P. 
206 ;  Cowp.  102 ;  19  Wend.  309,  315 ;  3  Bing.  116 ;  2  Pick. 
466 ;  9  Pick.  261 ;  Cro.  Eliz.  118 ;  1  Show.  7. 
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The  opinion  of  the  Court  was  delivered  by 

Wardlaw,  J.  The  verdict  excludes  from  our  consideration 
in  this  case,  the  rights  concerning  light  and  air  which  may  be 
established  between  subsequent  owners,  by  the  disposition  of  a 
former  owner  of  two  tenements.  It  has  also  ascertained  that 
there  was  nothing  in  the  mode  of  connexion  between  the  two 
houses  of  plaintiff  and  defendant,  which  showed  the  assent  of 
the  defendant  to  the  plaintiff's  acquisition  of  the  easement  now 
here  urged  :  and  that  of  that  assent  there  is  no  evidence,  nor 
ground  of  presumption,  besides  the  plaintiff's  enjoyment  for 
more  than  twenty  years  unobstructed  by  the  defendant.  The 
real  question  is,  whether  that  is  sufficient  evidence ;  or,  in  other 
words,  whether,  from  the  unobstructed  enjoyment  for  so  long  a 
time,  the  assent  should  be  presumed. 

(  It  might  seem,  from  the  grounds  of  appeal,  that  there  was 
disagreement  concerning  the  necessity  of  adverse  character  in 
the  possession  which  raises  the  presumption  of  right  to  an  ease- 
ment, and  concerning  the  theory  upon  which  such  presumption 
proceeds.  But  on  all  sides,  it  is  agreed  that  the  possession  or 
enjoyment  must  be  adverse,  that  is  as  of  right  and  not  of  favor : 
and  that  where  the  right  is  established  by  presumption  arising 
from  possession,  the  presumption  is  of  a  grant,  covenant,  or  other 
proper  legal  assurance  of  the  right,  necessarily  implying  the 
origin  of  the  possession  in  consent,  and  its  continuance  with  the 
assent  of  the  party  who  is  to  receive  damage  from  the  estab- 
lishment of  the  right,  or  in  spite  of  his  opposition,  (a)  It  is  not 
questioned  that  in  the  case  of  any  easement,  which  if  not  right- 
ful, gives  cfiusc  of  action  to  the  owner  of  the  servient  estate, 
enjoyment  for  twenty  years  without  action  l>y  him  is  evidence 
of  his  assent,  and  that,  if  nothing  to  the  contrary  appears,  the 
enjoyment  must  be  taken  to  have  been  with  his  acquiescence  in 
the  right.  Does  the  easement  of  receiving  light  and  air  through 
an  ancient  window  stand  upon  the  same  footing  ?  ) 

It  is  argued  that  the  plaintiff's  opening,  upon  his  own  land,  a 
window  which  looked  upon  the  land  of  the  defendant,  his 


(  a )  Campbdl  vs.  Wilson,  3  East,  294. 
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neighbour,  was  no  encroachment  upon  the  defendant,  and  could 
have  given  to  him  no  cause  of  action :  the  defendant  says  that 
his  assent  to  a  right  in  derogation  of  rights  not  at  all  trespassed 
upon  or  impaired,  cannot  then  be  inferred  from  the  continuance 
of  the  window :  the  plaintiff  replies  that  the  defendant  might, 
if  he  did  not  assent  to  the  plaintiff's  acquisition  of  a  right  to 
have  the  window  ever  afterwards  unohstructed,  have  erected  a 
wall  or  otherwise  have  obstructed  the  window,  and  that  from 
his  neglect  to  do  so,  his  assent  may  be  inferred.  The  dispute, 
then,  is  concerning  the  duty  of  the  defendant  to  make  the  ob- 
struction. Does  the  same  inference  arise  from  his  omission  to 
obstruct  what  was  doing  him  no  harm,  as  from  his  neglect  to 
sue  for  what  was  a  continuing  trespass,  if  it  was  not  rightful  ? 

A  resort  to  the  law  for  redress  is  usually  demanded  by  a  just 
regard  for  the  peace  of  society,  and  is  encouraged  by  the  theory 
that  justice  is  dispensed  at  the  cost  of  the  wrong  doer.  He 
who  omits,  for  a  long  time,  to  take  the  usual,  well  known  and 
theoretically  unexpensive  means  of  arresting  acts,  which,  if 
wrongful  and  doing  him  injury,  th^  law  affords,  may  well  be 
supposed  to  refrain  because  he  knows  that  the  acts  are  right- 
ful, (c)  But  it  is  a  different  thing,  when  one's  assent  to  a  per- 
petual right  that  may  seriously  interfere  with  his  dominion  over 
his  own  property,  is  to  be  inferred  from  his  neglect  to  hinder  what 
was  no  legal  wrong  to  him,  caused  him  no  inconvenience,  and  con- 
tributed to  the  pleasure  of  a  neighbour,  {d)  The  window  may 
have  been  high  and  a  wall  would  have  been  expensive :  but  the 
principle  of  the  matter  cannot  depend  upon  the  more  or  less 
expense  of  the  obstruction.  A  very  low  and  very  narrow  win- 
dow might  have  been  obstructed  by  a  board ;  it  may  look  to  the 
east,  and  may  have  admitted  the  morning  sunshine  for  some 
useful  art  to  which  such  sunshine  is  necessary :  a  building  of 
great  height  within  fifty  feet  of  it  may  exclude  the  sunshine : — 
shall  the  neighbour's  neglect  to  put  up  the  board  be  evidence, 

now  that  twenty  years  have   passed   since   the   window  was 

•  ._______^ _^^ 

(c)  See  1  Wms.  Saund.  346,  b.    (rf)  Mason  vs.  HiU,  5  B.  &  Ad.  1. 
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opened,  that  he  assented  to  the  right  of  its  remaining  unobstruct- 
ed, so  that  his  lofty  building  must  come  down  ? 

The  owner's  dominion  over  property  should  be  subject  to  no 
controul  or  restraint  not  required  by  considerations  of  justice 
or  public  expediency.  He  who  owns  the  ground  overlooked  by 
a  window,  may  desire  that  it  should  remain  unoccupied,  and 
why  should  another  have  the  right  to  compel  him  to  forego  his 
desire  ?  The  very  space  which  a  board  would  occupy,  he  may 
wish  to  be  free  for  light  and  air,  and  what  harm  does  the  indul- 
gence of  his  whim  do  to  the  owner  of  the  window  ?  Both  do 
as  they  please  with  their  own — neither  encroaches  on  the  other. 
Bqth  understand  that  any  accidental  advantages  which  one  de- 
rives from  the  other's  property  may  be  cut  off  at  pleasure  by 
that  other :  and  as  the  owner  of  the  vacant  space  would  not  be 
allowed  to  acquire  the  easement  of  having  the  window  kept 
open,  upon  the  ground,  that  for  twenty  years  the  immission  of 
light  and  air  from  his  3pace  into  it  had  been  acquiesced  in:  so 
neither  should  the  easement  to  have  the  window  unobstructed 
be  acquired  on  the  other  hand  by  mere  enjoyment  for  the 
same  time,  upon  the  ground,  that  acquiescence  in  the  right  to 
receive  light  and  air  from  the  space  is  thence  to  be  presumed. — 
Where  no  other  evidence  of  assent  is  given,  the  fair  inference 
from  unobstructed  enjoyment  of  such  a  window  is,  that  there 
was  acquiesence  in  a  favor  but  not  in  a  right ;  that  the  obstruc- 
tion was  forborne  not  because  an  easement  had  been  granted,  or 
the  acquisition  of  one  was  thought  of,  but  because,  to  the  owner 
of  the  space,  it  was  immaterial  to  what  use  another  might  turn 
the  elements  that  had  passed  through  his  space  and  served  his 
purpose.  He  was  unwilling  to  alter  the  disposition  of  his  prop- 
erty, merely  to  do  an  unneighbourly  act,  confident  that  his  do- 
minion over  it  remained  subject  to  his  own  discretion.  In  this 
view,  the  enjoyment  of  the  window  could  not  have  been  adverse, 
and  so  could  not  have  raised  the  presumption  of  any  right. 
Where  nothing  besides  the  unobstructed  enjoyment  appears  to 
sustam  the  right,  he  who  complains  of  his  window  being  dark- 
ened by  the  alterations  of  his  neighboui's  property,  may  well  be 
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told  that  these  he  should  have  anticipated :  as  was  said,  in  Bu- 
ry  vs.  Pope,  (Cro.  Eliz.  118,)  it  was  his  folly  so  to  build — he 
chose  to  run  the  risk. 

The  instructions  which  were  given  to  the  jury,  seem  to  con- 
template the  assertion  of  right,  on  the  side  of  him  who  owned 
the  window,  as  a  circumstance  which  might  shew  the  adverse 
nature  of  his  enjoyment.  Such  assertion  without  denial  on  the 
other  side,  might  be  evidence  of  assent  to  the  right  asserted :  *- 
but  a  positive  denial  opposed  to  a  distinct  assertion  would  seem 
to  bring  the  case  back  to  the  original  question,  whether  the  right 
to  obstruct  is  sufficient  evidence  of  assent  to  the  right. 

The  point  in  this  case  has  been  discussed  with  boldness  and 
ability  in  the  case  of  Parker  vs.  Foote,  (19  Wend.  309,)  and 
to  the  opinion  of  Judge  Bronson  in  that  case,  we  refer  for  much 
learning  and  many  forcible  remarks  which  we  will  not  repeat. 
We  undertake  not  to  decide  what  was  the  ancient  common  law 
on  this  subject  of  windows.  The  case  of  Bury  vs.  Ptype  we 
have  already  referred  to:  it  occurred  before  the  statute  of  21 
Jac.  I  fixed  the  period  of  twenty  years  for  limitation  of  posses- 
sory actions,  and  probably  had  reference  to  windows  which 
neither  by  prescription,  nor  by  any  presumption  analogous  to 
the  statute  of  limitations  then  pievailing,  could  be  considered 
ancient.  The  dicta  of  Sir  Edward  Coke  in  AldredPs  case,  (9 
Rep.  58,)  supported  by  the  cases  he  has  cited,  shew  that,  at  a 
much  earlier  day,  an  action  would  lie  for  obstructing  ancient 
lights. 

Many  modern  decisions  (in  the  course  of  which  the  doctrine 
of  pi-esumptions  as  distinguished  from  prescription,  has  been 
carefully  sifted  and  applied  to  easements  as  well  as  to  many 
other  rights,  e )  have  fully  established  in  England  the  follow- 
ing propositions : — "  The  strict  right  of  property  entitles  the  own- 
er to  so  much  light  and  air  only  as  falls  perpendicularly  on  his 
land.  He  may  build  to  the  very  extremity  of  his  own  land, 
and  no  action  can  be  maintained  against  him  for  disturbing  his 
neighbour's  privacy,  by  opening  windows  which  oyerlook  the 

(e)  2  Saund.  175,  n.  2. 
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adjoining  property :  but  it  is  competent  to  such  neighbour  to 
obstruct  the  windows  so  opened  by  building  against  them  on 
his  own  land,  at  any  time  during  twenty  years  after  their  con- 
struction, and  thus  prevent  the  acquisition  of  the  easement :  if, 
however,  that  period  is  once  suffered  to  elapse,  his  long  acquies- 
cence becomes  evidence,  as  in  the  case  of  other  easements,  of  a 
title  by  the  assent  of  the  party  whose  land  is  subject  to  it."  (/) 
To  measure  the  extent  of  the  easement  thus  acquired,  no 
rule  more  certain  than  the  verdict  of  a  jury  seems  yet  to  have 
been  adopted  in  England.  Attention  to  some  of  the  cases,  there 
decided,  gives  great  force  to  the  arguments  a6  incatwenienii 
which  have  been  urged  against  our  admitting  the  presumption 
of  assent  which  we  are  considering.  In  Cross  vs.  Lems,  (2  B. 
&,  C.  686),  the  plaintiff's  house  was  four  feet  from  a  wall,  which 
constituted  his  boundary :  his  window^  on  that  side  were  unob- 
structed for  thirty  years,  in  the  absence  of  those  under  whom 
the  defendant  claimed ;  the  defendant  built  on  his  side,  within 
one  foot  of  the  wall,  five  feet  from  the  plaintiff's  windows :  the 
distinction  between  the  case  of  a  window  and  those  easements 
which  could  not  be  enjoyed  without  a  trespass,  if  there  was  not 
a  right,  was  noticed,  but  it  was  held  that  the  defendant's  only 
remedy,  to  prevent  the  acquisition  of  an  easement  by  the  plain- 
tiff, was  to  have  obstructed  the  wmdows,  and  that  under  the 
circumstances,  the  plaintiff's  right  required  that  the  building 
which  darkened  his  windows  should  be  removed.  In  Back  vs. 
Stdceyy  (2  C.  &  P.  465,)  Best,  C.  J.  at  nisi  prius  directed  the 
jury  that  it  was  not  sufficient  for  the  plaintiff  to  shew  merely 
that  there  was  less  light ;  there  must  be  such  a  substantial  pri- 
vation of  light,  as  to  render  the  house  uncomfortable,  and  to  pre- 
vent the  plaintiff  from  carrying  on  his  accustomed  business  in 
it,  as  beneficially  as  before  he  had  done  :  it  might  be  difficult  to 
draw  the  line,  but  the  jury  must  distinguish  between  a  partial 
inconvenience  and  a  real  injury  to  the  plaintiff  in  his  enjoyment 
of  the  premises.  In  Parker  vs.  Smithy  (6  C.  &  P.  438,)  Tin- 
dal,  C.  J.  distinguished  between  a  speculative  exclusion  of  light, 

(/)  Gale  &  W.  on  Easem.  191. 
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and  such  diminution  of  it  as  really  makes  the  premises,  to  a 
sensible  degree,  less  fit  for  the  business  done  in  them.  If  there 
was  such  diminution  of  light  and  air,  he  directed  a  verdict  for 
the  plaintiff  of  nominal  damages,  which  would,  he  said,  be 
notice  to  the  defendant  that  he  must  pull  down  the  building 
complained  of.  In  Pringle  vs.  Wemhanh  (7  C.  &  P.  377)  the 
defendant's  building  was  twenty-three  and  a  half  feet  from  the 
plaintiff's.  Lord  Denman  said,  the  merely  taking  off  a  ray  or 
two  of  light  was  not  sufficient ;  there  must  be  a  considerable 
obstruction.  The  verdict  was  for  the  plaintiff  the  amount  of  the 
damages  in  the  declaration,  to  be  reduced  to  one  shilling  upon 
his  altering  his  building  to  the  satisfaction  of  a  referee.  In 
Wells  vs.  Orfy,  (7  C.  &  P.  410)  the  obstruction  was  by  reason 
of  a  wall  raised  in  height,  which  was  seven  feet  nine  inches 
from  plaintiff's  house :  the  question  submitted  was,  whether 
there  was  such  a  diminution  of  light  as  sensibly  to  diminish  the 
value  of  the  premises,  and  verdict  was  rendered  for  the  plaintiff. 
It  will  be  seen  how  seriously  improvements  might  be  here 
hindered,  by  our  deducing  a  proprietor's  assent  to  a  right,  which 
would  be  a  perpetual  restraint  upon  his  dominion  over  his  own, 
firom  his  neglect  to  obstruct  windows  for  a  time  which  would 
seem  short  to  his  retrospect,  during  all  of  which  he  had  no  oc- 
casion to  occupy  the  space  upon  which  they  looked.  The  ex- 
tent of  the  right,  after  all  the  precision  had  been  given  to  it 
which  results  from  the  finding  of  a  jury  upon  a  question  of 
value,  would  depend  much  upon  the  lowness  of  the  windows 
and  the  nature  of  the  business  which  they  were  accustomed  to 
serve,  circumstances  which  might  subject  valuable  building 
ground  to  the  extortionate  demands,  or  ill  natured  controul,  of 
C     the  owner  of  an  adjoining  hovel. 

'  For  a  proper  appreciation  of  the  authority  which  should  be 
given  to  the  late  English  decisions  on  this  subject,  it  should  be 
noted  that,  under  the  2d  and  7th  sections  of  the  statute  of  2  & 
3  W.  IV,  c.  71,  (Lord  Tenterden's  Act),  a  plea  that  any  ease- 
ment there  mentioned  had  been  enjoyed  for  twenty  years,  must 
state  that  the  enjoyment  was  had  "  as  of  right :"  but  under  the 
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third  section,  it  is  enacted,  that  where  the  access  of  light  to  a 
dwelling  house  shall  have  been  enjoyed  therewith  for  twenty 
years  without  interruption,  the  right  shall  be  deemed  absolute 
and  indefeasible,  notwithstanding  any  local  custom.  This  3d 
section,  it  has  been  decided,  extends  to  London,  where  custom 
had  previously  authorized  one  to  obstruct  another's  ancient 
lights  by  building  on  an  ancient  foundation  {g) :  and  in  a  case 
where  the  enjoyment  of  windows  commenced  under  permission 
verbally  asked  for,  it  was  held  that  the  3d  section  did  not 
require  the  enjoyment  to  be  of  right  or  adverse  ( A ).  It  cannot 
but  be  supposed  that  this  stajtute  has  largely  influenced  all  the 
decisions  concerning  windows  which  have  been  made  in  Eng- 
land since  it  passed. 

With  us,  the  necessity  of  obstructing  windows  to  prevent  the 
acquisition  of  an  easement  has  not  been  established.  "^^  The  case 
j)f  McCready  vs.  Thomson^  (Dud.  131)  which,  by  the  general 
terms  used  in  the  decision,  may  seem  to  have  recognized  the 
English  doctrine,  was  but  the  refusal  to  set  aside  a  verdict,  and 
the  facts  of  the  case,  as  they  are  reported,  shew  that  the  jury 
may  have  found  evidence  of  the  defendant's  assent  to  the  plain- 
tiff's right  in  the  long  continued  accommodation  of  the  defend- 
ant's buildings  to  the  plaintiff's  enjoyment.  We  have,  in  refer- 
ence to  the  evidence  which  may  serve  to  shew  adverse  character 
in  the  use  of  a  way  over  another's  land,  introduced  a  distinction 
between  forest  land  unenclosed  and  cultivated  land,  a  distinction 
which  was  required  by  the  old  principles  of  the  rule  concerning 
presumptions,  when  the  rule  came  to  be  applied  under  new  cir- 
cumstances. In  like  manner,  the  wider  spaces  and  more  rapid 
changes  of  our  country,  with  the  less  jealous  habits  of  our  people, 
without  any  the  less  lofiy  notions  of  proprietary  rights,  make  it 
proper  that,  under  the  principle  which  requires  the  assent  of 
him  who  is  to  suffer  from  this  establishment  of  a  right,  to  be 
shewn  before  his  grant  of  it  shall  be  presumed,  a  different  rule 
of  evidence  concerning  assent  to  the  easement  of  having  win- 

{g)  3  Ad.  &  El.  N.  S.  lllj  2  Gale  &  What.  414.    (A)  London  Mayor  ys. 
Pcwlerer's  Company,  3  M.  &  R.  407. 
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dows  unobstructed,  involving  a  different  notion  of  the  duty  to 
obstruct  the  windows  for  prevention  of  the  right,  should  prevail 
here,  from  that  which  obtains  where  lands  are  more  fully  occu- 
pied and  of  more  steady  value,  and  where  every  encroachment 
upon  them,  even  potential,  is  more  carefully  watched. 

The  case  of  windows  is,  as  we  have  seen,  now  made  peculiar 
in  England   by  statute :  but  the  general  principle,  which  be- 
fore that  statute  prevailed  there  as  to  all  easements,  and  since 
has  prevailed  as  to  all  with  the  exception  of  windows,  is,  that  1 
the  enjoyment  must  be  adverse  or  of  right  to  raise  by  twenty  I 
years  continuance  the  presumption  of  a  grant.     There  are,  be-  » 
sides  windows,  very  few  instances  of  advantages  enjoyed  from  I 
a  neighbour's  land  of  the  kind  which  if  not  rightful  give  him 
no  cause  of  action,  that  have  ever  been  supposed  to  ripen  by 
time  into  indefeasible  easements.    Such  instances  have,  however, 
been  sometimes  considered  in  England  :  there  may  be  dispute 
as  to  what  are  considered  ancient,  and  as  to  the  rights  which 
would  be  accorded  to  ancient  possessions,  but  in  no  case,  besides 
that  of  windows,  has  a  proprietor  ever  been  required  to  do  what 
he  did  not  please  to  do  with  his  ov/n,  to  prevent  another  from 
acquiring  a  right  therein.    The  distinction  of  windows  from 
other  cases,  has,  independent  of  the  statute,  rested  on  the  ground  , 
that,  as  to  them,  a  proprietor  had,  in  his  own  hands,  the  means 
of  obstruction  more  cheap  and  easy  than  in  other  cases. 

The  necessary  support  which  is  given  by  the  soil  of  one  own- 
er to  the  soil  of  another,  is  regarded  as  a  natural  right, — an  in- 
cident of  property,  rather  than  an  easement  (  i ).  But  where  the 
lateral  pressure  of  the  soil  of  one  has  been  increased  by  super- 
incumbent buildings  that  have  stood  for  twenty  years,  the  ques- 
tion as  to  the  right  of  the  other  to  make  an  excavation  on  his 
own  soil,  which  would  not  have  disturbed  the  natural  condition 
of  the  adjoining  soil,  but  would  injure  the  buildings  that  have 
increased  the  pressure,  has  several  times  been  presented.  A 
ruling  of  Lord  Ellenborough  at  nisi  prius^  {k)  and  an  observa- 

(i)  Gale  &  W.  on  Easem.  216.     (i)  StanscU  va.  J(^rd,  1  Selw.  N.  P.  441. 
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tion  of  Littledale,  J.  made  in  the  course  of  an  argument,  ( / ) 
seem  to  maintain  that  mere  lapse  of  time  within  the  memory  of 
man,  without  any  other  evidence  of  assent  on  the  part  of  him 
against  whom  a  right  was  claimed,  produced,  by  force  of  pre- 
sumption, a  state  of  things  like  their  natural  or  prescriptive  state, 
which  made  rightful  what  had  long  existed :  but  on  several 
occasions  ( m )  a  bench  of  Judges  carefully  abstained  from  con- 
firming this  doctrine.  Where  the  enjoyment  was  in  its  nature 
1  hidden,  or  although  it  was  apparent,  there  was  no  ready  means 
of  resisting  it  within  the  power  of  the  servient  owner,  assent 
was  not  implied,  and  the  influence  of  twenty  years  time,  there- 
fore, not  acknowledged. 

In  reference  to  the  support  given  by  one  building  to  another, 
cases  have  arisen  concerning  the  relative  duties  of  the  parties  to 
provide  shores,  when  the  supporting  building  is  to  be  removed, 
and  concerning  negligence  in  the  removal,  ( n )  but  it  has  not 
been  decided  that,  when  a  building  has  tottered  and  rested  upon 
a  neighbour's  building  which  stands  perpendicular  on  his  line, 
doing  him  no  harm,  and  giving  him  neither  right  of  action,  nor 
right  to  enter  for  its  removal,  the  continuance  of  this  condition 
of  things  for  twenty  years  shall  prevent  the  neighbour  from 
taking  down  his  wall,  although  thereby  the  supported  building 
must  be  made  to  fall, 
f  He  who  has,  by  a  steam  engine,  raised  a  stream  of  water, 
which  after  serving  his  uses,  has  flowed,  according  to  a  right 
acquired  by  time,  over  the  land  of  a  neighbour  who  has  ap- 
plied it  to  turn  a  mill,  is  not  held  bound  after  twenty  years  to 
keep  up  his  engine  against  his  will  for  the  benefit  of  his  neigh- 
bour ( 0 ).  It  is  considered  to  be  immaterial  to  him,  what  use 
the  neighbour  makes  of  that,  which  he  himself  originated 
and  continued  for  his  own  benefit :  and  distinctions  are  taken 
between  doing  and  suflering,  and  between  the  dominant  and 

C  0  Dodd  vs.  Holnte,  1  Ad.  &  Ell.  493,  3  Nev.  &  M.  739.  (  m  )  WtjaU  vs.  Harri- 
son, 3  B.  A  Ad.  871 ;  Ditdd  vs.  Holme,  supra;  Paririge  vs.  ScoU,  3  Mees.  &  W.  i290; 
Gale  &  W.  on  Easem.  219, 227,  253.  (n)  Pc-yfon  vs. Mayor  of  London,  9  B.  & C. 
725;  Gale  &,  W.  on  Easem.  ch.  6,  §  o,  4.  (o)  Arkiorig/U  vs.  GeU,  5  Mees.  &  W. 
203  {  Gale  &  W,  on  Easem.  182. 
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the  servient  estates.^  Under  these  distinctions  an  easement 
would  be  denied  to  one  who  should  urge  against  a  neighbour's 
pulling  down  his  own  wall,  a  right  to  the  shelter  of  the  wall,  on 
the  ground  that,  with  the  knowledge  of  the  neighbour  he  had 
enjoyed  it  more  than  twenty  years:  and  the  same  distinctions 
would  prevent  the  acquisition  of  an  easement  in  the  shade  of  a 
tree  which  stands  on  a  neighbour's  land  near  his  boundary,  or 
of  an  easement  to  have  continued  the  protection  against  winds 
which  a  neighbour's  forest  or  a  hill  on  his  land  had  long  afford- 
ed to  another's  orchard. 

With  us,  cattle  may  roam  upon  unenclosed  land  without  tres- 
passing upon  the  owner  of  the  land.  Why  should  not  a  neigh- 
bour by  twenty  years  continuous  use  of  such  land  by  his  cattle 
acquire  against  the  owner  of  the  land  the  right  of  pasturage? 
The  neglect  to  enclose  might  be  taken  as  evidence  of  the  own- 
er's assent  to  the  right,  for  in  some  instances  enclosing  would 
not  be  more  expensive  than  the  erection  of  a  wall  to  obstruct  a 
high  window.  The  answer  is  to  be  found  in  the  general  princi- 
ples which  we  think  applicable  as  well  to  the  window  as  the 
cattle.  ^  Every  proprietor  is  permitted  to  use  his  own  at  his  own 
pleasure,  provided,  that  no  one  else  is  thereby  injured :  an  inci- 
dental advantage  which  another  derives  from  his  land,  if  it  does 
him  no  legal  wrong,  gives  him  no  cause  of  action ;  it  should  not 
then  constrain  him  to  alter  little  or  much  his  pleasure  in  the  use 
of  his  own,  and  the  enjoyment  of  it  should  not,  of  itself,  be 
evidence  of  his  assent  to  any  right  acquired  in  derogation  of  his 
proprietary  dominion.  J 

The  motion  is  dismissed. 

O'Neall,  Evans,  Frost  and  Withers,  JJ.  concurred. 

Whitner,  J.  heard  the  case  and  assented  to  the  result,  but 
was  absent  when  the  opinion  was  pronounced. 

Motion  dismissed. 
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JR.  A.  4*  G^«  tl.  Wilthaus  vs.  F.  Ludecus,  sole  trader,  and  E, 

Ludecus,  her  husband. 

It  is  no  ground  for  special  demurrer  that  the  Christian  names  of  the  parties,  plaintifb 
and  defendants,  are  represented  in  the  declaration  by  initial  letters  only,  even  though 
the  letters  be  consonants :  the  Court  will  not  assume,  without  proof,  that  R,  A,  G, 
H,  F  and  £  are  only  initials  and  not  the  proper  names  of  the  parties :  the  objection 
should  be  made  by  plea  in  abatement  {a) 

A  feme  sole  trader  is  bound  to  a  third  person  by  her  indorsement  to  him  of  a  note 
drawn  by  her  husband  payable  to  herself. 

In  declaring  on  a  promissory  note  against  in  indorser,  it  is  not  necessary  to  allege 
that  the  liability  arose  by  virtue  of  the  statute  of  Anne,  {b) 

The  concise  forms  of  declarations  on  promissory  notes  now  used  in  England  are 
good  at  the  common  law ;  sembU,  (c) 

On  the  execution  of  a  writ  of  inquiry,  the  only  question  is  as  to  the  amount  of  dam- 
ages, and  evidence  irrelevant  to  that  question  is  inadmissible. 

Before  Evans,  J.  ai  Charleston,  Fall  Term,  1851. 

The  report  of  hte  Honor,  the  presiding  Judge,  is  as  follows: 

"  The  declaration  stated  that  one  E.  Ludecus  made  a  certain 
promissory  note,  payable  to  F.  Ludecus  or  order,  and  that  F. 
Ludecus  endorsed  it  to  the  plaintiffs,  who  are  called  throughout 
by  the  name  of  R.  A.  &  G.  H.  Wilthaus.  There  were  common 
counts  lor  goods  sold  and  delivered.  In  the  conclusion,  it  is  said 
the  defendant,  by  reason  thereof,  became  liable  to  pay,  and  being 
liable,  promised,  <fcc.  omitting  the  usual  reference  to  the  statute 
of  Anne. 

"  To  this  declaration  there  was  a  demurrer,  and  for  causes  of 
demurrer,  the  following  were  assigned  : 

"  1.  That  only  the  plaintiffs's  surnames  were  stated  and  the 
initials  of  their  Christian  names. 

"2  and  3.  That  only  the  initials  of  the  drawer's  and  of  the 
endorser's  Christian  names  were  mentioned. 

(a)  Vide  next  case,  Kvrdoch  vs.  Carsten. 

OA  Vide  Chit  on  BUls,  352,  490,  note  q.  (7  Amer.  Ed.) 

If)  Prof  Greenleaf  assumes  (and  beyond  (question  correctly)  that  the  concise  fonns, 
now  used  in  England  under  the  Rule  of  Trinity  Term,  1st  Wm.  IV.  (Uenn.  Forms, 
l3l),  are  good  at  the  common  law.  (2  Green.  Ev.  §  155,  note  1.  See  also  ChiL  on 
Bills,  489,  and  notes.)  By  the  new  rules  of  practice  in  England,  the  common  counts 
are  consolidated  into  one.  This,  says  Prof  Grreenleaf  may  be  done  "  by  the  general 
principles  of  the  law  of  pleading."    (2  Green.  Ev.  %  105,  note  5.) 
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I 

"  4.  That  the  contract  of  the  husband  and  wife  was  void.   . 

"  5.  That  it  was  not  stated  that  the  defendant  became  liable 
to  pay  by  force  of  the  statute. 

"I  overruled  the  demurrer  on  all  the  grounds. 

"  I.  There  was  no  doubt  the  omission  to  insert,  as  well  the 
Christian  as  the  surname,  was  fatal,  if  pleaded  in  abatement,  but 
on  demurrer  I  could  not  assume  the  plaintiffs  had  any  other 
names  than  those  which  were  given. 

"  2  and  3.  The  same  remarks  apply  to  these  grounds.  The 
note  wa?  signed  E.  Ludecus,  and  endorsed  F.  Ludecus,  and  I 
could  not  assume  they  had  other  names  than  such  as  they  had 
adopted. 

"4.  The  declaration  furnished  no  evidence  that  the  drawer 
and  endorser  were  husband  and  wife.  But  even  if  that  be  so, 
the  defendant's  liability  arose  as  endorser,  and  she  would  be 
bound  by  her  endorsement,  even  if  the  note  had  been  void,  as  a 
contract  between  husband  and  wife. 

"  6.  The  allegation  that  the  defendant's  liability  accrued  by 
force  of  the  statute,  is  the  usual  form  of  declaring,  but  I  thought 
where  the  facts  stated  imposed  a  legal  liability,  it  was  not  neces- 
sary to  state  whether  it  accrued  by  force  of  any  statute,  or  by 
the  common  law. 

"  On  the  overruling  the  demurrer,  the  plaintiffs  proceeded  to 
execute  their  writ  of  inquiry,  when  the  defendant  proposed  to 
offer  evidence  that  F.  Ludecus  was  the  wife  of  E.  Ludecus. 
This  I  refused,  as  well  for  the  reason  before  stated,  as  that  it  was 
contrary  to  the  practice  of  the  Court.  The  only  question  was, 
as  to  the  damages  of  the  plaintiffs,  which  might  have  been  re- 
ferred to  the  Clerk,  but  they  had  to  execute  a  writ  of  inquiry  to 
get  a  verdict  for  an  open  account." 

The  defendant  appealed,  and  now  moved  in  arrest  of  judg- 
ment, upon  the  several  grounds  set  forth  in  the  demurrer ;  and 
failing  in  that  motion,  for  a  new  trial,  on  the  ground,  that  the 
Court  refused  to  allow  the  defendant  to  offer  evidence  to  the  jury 
that  the  maker  of  the  note  sued  on  was  the  husband  of  the  de- 
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fendant,  against  whom  the  action  had  been  brought  as  payee 
and  first  endorser.  ' 

Northrgpyiox  appellant,  cited  Miller  vs.  Hay^  3  Exchr.  Rep.  14. 
Mem/minger^  contra,  cited  1  Chit.  PI.  441,  643 ;  Chit,  on  Bills, 
291. 

The  opinion  of  the  Court  was  delivered  by 

Evans,  J.  It  is  admitted,  that  if  one  sues,  or  is  sued,  by  a 
wrong  name,  it  would  be  fatal  if  pleaded  in  abatement,  unless 
the  jury  should  find  that  the  party  was  known  as  well  by  one 
name  as  the  other.  But  it  is  said  that  F,  E,  R,  A  and  G,  H  are 
not  names,  but  the  initial  letters  of  names,  and  that  the  use  of 
them  is  not  a  misnomer,  but  a  misdescription  apparent  on  the 
face  of  the  record,  and,  therefore,  the  proper  subject  of  a  special 
demurrer.  It  may  be  true,  as  alleged,  that  these  are  but  the 
initials  of  names,  but  how  can  that  be  known  ?  May  not  one 
be  baptized  by  the  name  of  F,  as  well  as  the  name  of  Frederica, 
or  G  H,  as  well  as  George  Henry?  The  argument  is,  that  the 
names  should  be  spelled  out,  and  because  F,  G  and  H  are  con- 
sonants, therefore  not  simple  sounds,  instead  of  the  letter,  which 
represents  the  compound  sounds  of  those  letters,  the  name  of 
the  letter  should  be  spelled,  so  that  if  the  name  be  F,  it  should 
be  spelled  out  Ef.  I  am  aware  there  are  some  recent  cases  in 
England  which  sustain  this  notion,  as  Miller  vs.  Hay,  (3  Exchr. 
Rep.  14),  and  Nash  vs.  Calder,  (57  Eng.  C.  L.  R.  177),  the  sub- 
stance of  which  is,  that,  because  E  is  a  vowel  and  a  simple 
sound,  that  may  be  a  name  ;  but  because  B  is  a  consonant  and  a 
compound  sound,  it  is  no  name  unless  you  spell  it.  Be.  Now  this, 
to  my  mind,  has  no  sensible  meaning.  Letters  are  the  repre- 
sentatives of  sounds,  and  I  am  wholly  unable  to  see  any  reason 
why  a  simple  sound  may  be  represented  by  a  letter  but  a  com- 
pound sound  may  not.  The  one  conveys  as  clear  an  idea  to  the 
mind  as  the  other. 

Since  the  argument  of  this  case,  a  friend  has  pointed  my  at- 
tention to  the  case  of  Regina  vs.  Dale,  decided  in  the  last  year, 
and  reported  in  the  5  English  Law  and  Equity  Reports,  360, 
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which  was  a  sci.  fa.  on  a  recognizance  of  bail  taken  before  Sir 
B.  Townsend  and  J.  H.  Harper.  Speaking  of  the  initials  of 
these  parties,  Lord  Campbell  said :  "  But  I  do  not  know  that 
these  are  initials.  I  do  not  know  that  they  were  not  baptized 
with  these  names,  and  I  must  say  that  I  cannot  acquiesce  in  the 
distinction  made  in  the  cases  referred  to,  that  a  vowel  may  be  a 
name  but  a  consonant  cannot.  I  allow  that  a  vowel  may  be  a 
Christian  name,  and  why  may  not  a  consonant  be  ?  Why  may 
not  parents,  for  a  reason  good  or  bad,  say,  that  their  children 
should  be  baptized  by  the  name  B,  C,  D,  F  or  H  ?  I  am  just  in- 
formed by  a  person  of  most  creditable  authority,  that  within  his 
own  knowledge  a  person  has  been  baptized  by  the  name  of  T." 
I  might  add  to  this,  that  in  all  our  cases,  the  use  of  initials  has 
been  treated  as  misnomer  and  pleaded  in  abatement ;  such  was 
the  case  of  A,  O.  Norris,  (4  Strob.  32);  The  City  Council  vs. 
A,  W.  King,  (4  McC.  487),  and  all  the  other  cases  which  have 
been  decided  on  this  subject.  We  think,  therefore,  there  is  noth- 
ing which  can  avail  the  defendant  in  his  first,  second  and  third 
grounds  of  demurrer.  If  these  letters  be,  as  is  likely,  but  initials 
of  names,  it  should  have  been  pleaded  in  abatement  as  a  mis- 
nomer. 

It  might  be  sufficient  to  say,  on  the  fourth  ground,  that  it  does 
not  appear  from  the  declaration  that  the  defendant,  F.  Ludecus, 
the  endorser,  is  the  wife  of  E.  Ludecus,  the  drawer  of  the  note. 
But  if  it  did,  that  could  make  no  diflference.  The  defendant, 
even  if  she  could  make  no  binding  contract  with  her  husband, 
was  capable  in  law  to  bind  herself  to  a  third  person :  she  en- 
dorsed the  note  to  the  plaintiffs,  and  in  doing  so  incurred  the 
liability  of  an  endorser.  As  such  she  would  be  bound,  even  if 
the  note  was  void  as  between  the  maker  and  the  payee.  In  an 
action  by  the  endorsee  against  the  endorser,  the  genuineness  of 
the  note  need  not  be  proved.  It  is  unnecessary  to  prove  the  sig- 
nature of  the  drawer.  It  is  sufficient  to  prove  the  endorsement 
by  the  defendant. 

The  fifth  ground  assumes  that  the  plaintiff  was  bound  to  aver 
that  the  defendant's  liability  arose  by  virtue  of  the  statute.  It  is 
22 


330  APPEALS  AT  LAW. 


Kinloch  vs.  Carsten. 


not  certain  that  the  defendant's  liability  does  depend  on  the 
statute.  There  is  authority  for  saying  she  would  have  been  lia- 
ble on  the  law  merchant  independent  of  the  statute  of  Anne. 
But  whether  this  be  so  or  not,  I  think  there  is  no  doubt  that  the 
source  of  her  hability,  whether  by  statute  or  the  common  law, 
need  not  be  stated.  Jt  is  sufficient  for  the  plaintiff  to  set  out  a 
sufficient  cause  of  action  in  his  declaration,  and  whether  that 
arises  out  of  a  statute,  or  by  the  common  law,  is  very  immaterial. 
The  declaration  in  this  case  was  according  to  the  concise  form 
now  used  in  England,  and  this  we  think  sufficient. 

As  to  the  ground  for  a  new  trial,  the  defendant  can  take  noth- 
ing by  that  It  was,  as  before  stated,  wholly  immaterial  whether 
the  defendant  was  the  wife  of  E.  Ludecus.  When  the  demurrer 
was  overruled,  the  plaintiff  had  a  right  to  execute  a  writ  of 
enquiry,  on  which  the  only  question  was  the  amount  of  damages, 
and  to  this  point  the  questions  proposed  were  wholly  irrelevant. 

The  motion  is  dismissed,  on  all  the  grounds. 

Wardlaw,  Frost,  Withers  and  Whitner,  J  J.  concurred. 
O'Neall,  J.  absent  at  the  argument. 
Motion  dismissed. 


George  Kinloch  vs.  E.  H.  Carsten, 

Special  demurrer  because  defendant  is  designated  in  the  declaration  by  the  initial 
letters,  E.  H.  of  his  christian  name :  demurrer  OTerruIed.  {a) 

In  a  declaration  in  the  City  Court  of  Charleston,  it  is  a  sufficient  allegation  of  juris- 
diction over  the  person  of  the  defendant  to  describe  him  as  "  a  resident  witliin  the 
City  of  Charleston." 

In  the  City  Court  of  Charleston,  July  Term,  1851. 

The  report  of  his  Honor,  the  Recordor,  is  as  follows  : 
"This  case  came  up  on  a  special  demurrer  to  the  plaintiff's 
declaration.    Two  grounds  of  demurrer  were  assigned  : 

(a)  Vide  last  case,  WUthaus  ts.  LMdecm, 
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"  1st.  That  the  designation  of  the  defendant  in  the  declaration 
by  the  initial  letters  of  his  christian  name,  was  insufficient,  and 
in  the  argument,  it  was  urged,  was  to  be  regarded  either  as  a 
^misnomer  or  as  no  name  at  alV 

^  The  2d  ground  taken  was  as  to  the  insufficiency  of  the  alle- 
gation of  jurisdiction. 

"  The  declaration,  like  the  writ,  simply  stated,  *  that  the  defen- 
dant was  a  resident  within  the  cityj'  and  did  not  state,  (as  it  was 
alleged  in  argument  it  should  have  been  done,)  either  that  the 
defendant  had  been  a  resident  for  three  months  before  suit 
brought,  or  for  four  months  the  year  preceding,  as  the  case  might 
be,  or  a  sort  of  inferential  deduction  sometimes  used,  and  'sub- 
ject to  the  jurisdiction  of  the  City  Court.' 

"I  overruled  the  demurrer  on  both  grounds ;  and  the  plaintiff 
subsequently  had  a  verdict  upon  proof  of  his  cause  of  action  on 
the  Inquiry  Docket,  and  entered  up  his  judgment  accordingly. 
With  regard  to  the  alleged  misnomer  (or  in  the  view  of  the  de- 
fendant's counsel  more  properly  speaking,  non  nomer,  perhaps  a 
new  term,)  it  appeared  that  the  writ  was  issued  against  the  de- 
fendant by  the  name  of  E.  H.  Carsten ;  that  he  had  entered, 
through  his  attorneys,  a  formal  and  regular  appearance  in  the 
appearance  book,  in  this  case,  in  the  very  name  by  which  he 
had  been  sued,  to  wit,  E.  H.  Carsten. 

"  Recognising  fully  the  principle,  that  in  legal  proceedings,  as 
a  general  rule,  the  full  and  entire  name  of  the  parties  to  the 
suit,  plaintiff  and  defendant,  as  well  as  the  names  of  third  par- 
ties necessarily  used  in  pleadings,  should  be  stated,  and  that 
describing  them  by  mere  initials  would  not  be  sufficient,  it  ap- 
peared to  me  very  clear  that  where  a  defendant  had  been  sued 
by  the  initials  of  his  christian  name,  as  in  this  case,  and  had 
appeared  in  that  name,  it  was  too  late  to  take  advantage  of  the 
supposed  defect,  either  as  a  misnomer  or  non  nomer,  whether  by 
plea  in  abatement  or  demurrer  to  the  declaration.  The  case 
cited  in  the  argument,  of  Norris  vs.  Graves,  from  4th  Strob. 
32,  does  not  conflict  with  this  view  of  the  law ;  and  the  impor- 
tant distinction  whether  the  supposed  imperfect  statement  by  ini- 
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ticUs,  occurs  in  that  of  the  name  of  the  plaintiff  or  of  the  defen- 
dant;  is  clearly  pointed  out.  In  a  case  where  a  defendant  is 
s\ied  by  the  initials  of  his  christian  name,  in  which  bail  is  re- 
quired, and  he  gives  bail  in  the  same  name,  I  have  no  doubt  he 
would  be  estopped  from  making  the  objection  in  any  form  6y 
plea,  whether  in  abatement  or  by  way  of  demurrer  to  the  plain- 
tiff's declaration.  I  had  occasion  to  consider  the  question  in 
this  form  recently  in  another  case,  and  so  ruled.  To  a  plea  in 
abatement,  of  misnomer  of  the  defendanfs  name,  the  plaintiff 
may  always  reply,  that  the  defendant  is  as  well  known  by  the 
name  by  which  he  is  sued,  cw  that  which  is  alleged  by  the  de- 
fendant to  be  his  true  najne.  Suppose  the  question  raised  here 
had  come  in  that  form  upon  a  plea  in  abatement  ?  Could  not 
the  plaintiff  have  replied  that  the  defendant  was  as  well  known 
by  the  name  of  E.  H,  Carsten  as  by  that  of  Elisha  Huger 
Carstmiyfor  exam,ple  7  How  many  men  are  better^  if  not  exclu- 
sively known  by  the  initials,  than  by  the  full  christian  name  ? 
and  if  this  has  resulted  from  their  own  acts,  uje  or  acquiescence, 
it  appears  to  me  that  treating  such  persons  in  the  names  they 
have  assumed  and  sanctioned,  and  by  which  they  are  known  in 
the  community,  is  all  that  can  be  required  on  the  part  of  those 
having  any  grounds  of  complaint  against  them  which  render 
them  amenable  to  the  law.  It  seems  to  me  that  much  of  the 
learning  of  the  common  law,  in  regard  to  misnomer^  must  needs 
be  obsolete,  for  it  must  be  apparent  that  in  early  times,  contmued 
down  in  some  degree  to  our  own,  what  are  now  called  christian 
names,  could  only  have  been  lawfully  bestowed  in  baptism,  I 
infer  that  in  those  times,  however  remote,  a  heathen  could  have 
been  sued  by  his  surname^  as  we  now  call  it.  It  would  have 
defeated  then,  all  the  ends  of  justice,  to  have  required,  as  a  pre- 
liminary to  the  hearing  of  the  complaint  on  its  merits,  that  the 
Christian  name  should  be  stated  in  full,  in  regard  to  one  who  had 
rendered  himself  amenable  to  justice,  but  had  not,  nor  dreamed, 
perhaps,  of  ever  having  a  Christian  name.  I  know  of  no  law 
of  the  State  requiring  persons  to  be  baptized  to  give  them  a  right 
to  Christian  names,  as  we  understand  the  subject  at  this  time, 
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and,  indeed,  if  baptism  has  ceased  to  be  regarded  as  essential  to 
introduction  into  the  Christian  church,  (as  seems  to  be  settled  in 
England,)  it  would  appear  to  follow  that  persons  are  to  be  known 
ordy  by  the  names  they  have  assumed  and  are  recognized  by  in 
their  intercourse  with  the  world.  I  cannot  see  why  a  person 
known  only  to  the  community  in  which  he  lives,  by  a  surname, 
is  not,  and  should  not  be,  held  responsible  in  that  name  to  the 
laws  of  the  country  and  the  legal  proceedings  of  its  tribunals. 
There  are  many  distinguished  men,  (in  England,  at  least,  from 
whom  all  our  learning  on  this  subject  has  come,)  known  to  us 
only  by  their  surnames  or  titles,  as  "  Norfolk,''  "  Shrewsbury," 
"  Arundel"  and  "Surrey,"  and  it  is  exceedingly  doublful  whether 
the  shortly  expected  hero  of  Hungary  would  be,  or  could  be,  any 
further  identified  than  by  the  name  of  "  Kossuth^  I  assume 
that  what  may  be  done  in  other  countries,  in  regard  to  the  as- 
sumption and  use  of  names,  mider  our  institutions,  belongs  to, 
and  is  the  right  of,  every  member  of  the  community,  each,  in 
some  points  of  view,  regarded  in  himself  as  a  "  sovereign^ 

"  With  regard  to  the  second  objection,  I  have  no  doubt  that 
the  allegation  of  jurisdiction  is  quite  sufficient,  when,  as  in  this 
case,  the  writ  and  declaration  both  and  each  allege  that  "  the 
defendant  is  a  resident  within  the  city."  The  term  resident,  I 
feel  obliged  to  consider  as  used  in  the  legal  sense,  therefore  im- 
pliedly, if  not  expressly,  alleging  that  the  defendant  was  such  a 
resident  as  the  Acts  conferring  jurisdiction  on  the  City  Court 

make  amenable  to  the  jurisdiction  of  that  Court." 

Wm.  Rice. 

The  defendant  appealed,  and  now  moved  in  arrest  of  judg- 
ment, on  the  grounds  assigned  as  causes  of  special  demurrer  at 
the  hearing ;  and  because  the  general  demurrer  should  have  been 
sustained  for  want  of  the  jurisdiction  of  the  City  Court  not  hav- 
ing been  sufficiently  set  forth  in  the  declaration. 

Northrop,  for  the  motion,  contended  that  E  H  was  no  name 
at  all,  and  that  the  objection  was  properly  taken  by  special  de- 
murrer. He  cited  4  Strob.  32 ;  3  Exchr.  Rep.  14 ;  15  Mees.  & 
W.  277 ;  57  Eng.  C.  L.  R.  177;  2  Sp.  46 ;  4  McC.  487.    On  the 
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question  as  to  the  jurisdiction,  he  cited  1  Wash.  R.  81 ;  1  Saund. 
74 ;  1  Chit.  Plead.  306  ;  Com.  Dig.  Pleader,  C.  7,  6  ;  2  Sp.  274 ; 
1  N.  <fc  McC.  227 ;  2  Rich.  494 ;  7  Stat.  301,  319. 

Phillips,  contra,  oh  first  ground,  cited  3  Rich.  433  ;  Harp.  49 ; 
4  McC.  487 ;  2  Sp.  46  ;  Barnes's  notes,  163 ;  2  Stra.  693  ;  2  Wils. 
393  ;  3  Wils.  49  ;  4  Taunt.  713  ;  1  B.  &  P.  260 ;  Loft,  227 ;  2 
Rich.  10.  On  the  second  ground,  he  cited  Trescott  vs.  Clement^ 
Mss.  Dec.  1820. 

The  opinion  of  the  Court  was  delivered  by 

Evans,  J.  The  first  ground  of  the  demurrer  in  this  case  is 
decided  by  the  case  of  Ludectts  ads.  Wilthaus,  in  which  the 
opinion  has  just  been  delivered.  I  take  the  occasion  to  add  to 
what  has  been  said  in  that  case,  that,  even  admitting  the  cases 
referred  to  in  that  opinion,  the  demurrer  must  be  overruled  here, 
because  it  is  admitted  that  E  may  be  a  name  because  it  is  a 
vowel,  and  as  to  the  H,  it  has  been  decided  that  a  middle  name 
may  be  set  out  by  an  initial. 

There  is  great  propriety  in  requiring  this  to  be  pleaded  in 
abatement,  for  so  universal  is  thc3  use  of  initials  that  people  are 
much  better  known  by  initials  than  by  any  other  name.  More 
than  half  the  Judges  of  the  State  never  sign  their  names  except 
with  initials,  and  are  known  to  the  community  by  their  initials 
alone.  When  pleaded  in  abatement,  the  plaintiff  may  reply  that 
the  person  is  as  well  known  by  one  as  the  other,  and  if  the  jury 
so  find,  that  is  an  end  of  the  matter.  But  if  on  special  demurrer 
the  Court  assume,  without  proof,  that  the  letters  are  only  initials 
and  not  the  proper  names  of  the  party,  the  plaintiff  has  no  op- 
portunity to  make  the  question  whether  the  person  is  not  known 
as  well  by  one  as  the  other  name. 

The  second  ground  of  demurrer  is  on  the  assumption  that, 
according  to  the  pleadings,  the  City  Court  has  no  jurisdiction. 
The  City  Court  is  a  Court  of  limited  jurisdiction,  both  as  to  the 
subject  matter  of  the  action  and  the  person  of  the  defendant 
There  is,  however,  a  material  difference  between  the  two.  A 
judgment  m  a  case  where  the  inferior  Court  has  no  jurisdiction 
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of  the  cause  of  action,  is  absolutely  void,  and  the  authorities  say- 
that  if  such  a  judgment  be  enforced  by  levy  on  the  goods  of  the 
defendant,  the  plaintiff  would  be  liable  in  trespass.  It  is  not 
likely  the  same  consequences  would  result  where  the  want  of 
jurisdiction  is  as  to  the  person.  That,  I  should  think,  should,  in 
some  way,  be  pleaded  or  objected  to  at  the  trial.  In  this  case, 
the  defendant  has  put  in  a  demurrer,  and  the  question  is  whether, 
from  the  facts  stated  in  the  pleadings,  it  appears  that  the  City 
Court  has  jurisdiction  of  the  case. 

The  declaration  alleges  that  E.  H.  Carsten,  a  resident  within 
the  city  of  Charleston^  ^c.  at  the  city  of  Charleston  and  within 
the  jurisdiction  of  the  City  Court  of  Charleston^  was  indebted. 
The  Act  of  1801  (7  Stat.  301)  gives  jurisdiction  to  the  City  Court 
in  all  actions,  suits  and  proceedings  for  the  recovery  of  any  debt, 
or  sum  of  money,  arising  on  contract,  provided  the  verdict  shall 
not  exceed  one  hundred  dollars,  and  "also  provided,  that  no  suit, 
or  action,  shall  be  brought,  or  maintained,  in  the  said  Court,  un- 
less the  contract  had  been  made,  or  arose,  within  the  limits  of 
the  city  of  Charleston  and  between  persons  resident  in  the  said 
city,  or  between  residents  and  foreigners."  The  Act  of  1818  (7 
Stat.  319)  enlarges  the  jurisdiction  to  $500,  with  a  proviso,  that 
nothing  contained  therein  shall  extend  to  any  inhabitant  of  this 
State  who  may  not  be  resident  within  the  city  of  Charleston, 
"  and  no  person  shall  be  construed  to  be  a  resident  in  the  said 
city  unless  he  shall  have  resided  therein  three  months  prior  to 
the  commencement  of  the  action  or  prosecution^  or  shall  have 
resided  within  the  said  city  four  months  of  the  year  immediately 
preceding  the  commencement  of  the  suit  or  prosecution^^  There 
are  some  other  Acts  on  the  subject  of  jurisdiction,  but  they  con- 
tain nothing  material  to  this  issue.  That  the  contract  was  made 
within  the  city,  is  abundantly  set  out ;  but  tho  objection  is,  that 
there  is  not  enough  to  give  the  Court  jurisdiction  of  the  defend- 
ant. He  is  said  to  be  a  resident  only,  but  as  this  Court  has  not 
jurisdiction  over  all  residents,  that  is  not  sufficient.  The  decla- 
ration should  have  gone  further  and  said  that  he  was  a  citizen  of 
the  State  and  had  resided  three  months  in  the  city  or  four  months 


336  APPEALS  AT  LAW. 


Gadsden  vs.  Bank  of  Greorgetown. 


immediately  preceding,  according  to  the  Act  of  1818,  or  some- 
thing equivalent. 

If  the  Act  had  limited  in  words  the  jurisdiction  to  such  per- 
sons as  had  resided  three  months  within  the  city,  or  four  months 
during  the  year  immediately  preceding,  there  would  be  some 
ground  for  this  demurrer.  But  the  Act  of  1801  gives  jurisdiction 
between  persons  resident  in  the  city,  and  the  Act  of  1818  defines 
what  is  meant  by  resident  and  who  are  within  the  meaning  of 
the  word.  We  think  there  is  much  good  sense  in  what  is  said 
by  the  Recorder,  that  the  word  must  be  taken  in  the  sense  given 
to  it  by  the  Act,  and  that  it  means  that  the  defendant  was  a 
resident  according  to  the  definition  of  that  word  as  defined  by 
the  Acts  creating  the  jurisdiction.  Besides  this,  much  considera- 
tion is  due  to  the  opinion  of  the  Recorder  on  a  question  of  plead- 
ing which  arises  every  day  in  his  own  Court. 

We  are  of  opinion  the  demurrer  was  properly  overruled  on 
both  grounds,  and  the  motion  is  dismissed. 

Wardlaw,  Frost,  Withers  and  Whitner,  JJ.  concurred. 

O'Neall,  J.  did  not  hear  the  argument. 

Motion  dismissed. 


Thomas  N,  Gadsden  vs.  The  Bank  of  Georgetown  and  others. 

B.  filed  a  bill  in  Equity  to  injoin  the  sheriff  from  paying  over  to  G.  a  certain  fund  in 
his  hands  claimed  by  G.  under  execution :  the  commissioner  granted  an  interlocu- 
tory order  for  an  injunction,  making  it  a  condition  thereof  that  B.  should  girebond, 
with  surety,  to  "  save  harmless  the  said  G.  from  all  damage  which  he  may  sustain 
by  reason  of  the  making  of  said  order  and  the  issuing  of  said  writ  of  injunction  in 
accordance  therewith :"  after  a  somewhat  protracted  litigation  it  turned  out  that  G. 
was  entitled  to  the  fund  in  the  sheriff's  hands :  in  an  action  at  law  on  the  bond,  it 
was  kdd^  that  G.  was  not  entitled  to  recorer,  as  damages,  either  a  counsel  fee  and 
her  expeniss  paid,  (not  including  costs),  of  the  suit  in  equity,  and  a  counsel 
fee  incurred  in  the  suit  at  law  on  the  bond,  or  interest  on  the  fund  during  the  time 
it  was  injoined  in  the  sheriff's  hands. 
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Before  Withers,  J.  at  Georgetown^  Fall  Term,  1851. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows  : 
"  Elly  Godbold,  sheriff  of  Marion  district,  sold  under  Ji,  fa. 
the  property  of  one  Gasque ;  of  the  proceeds  thereof,  $4,442  26 
were  applicable  to  an  execution  in  favor  of  Gadsden,  the  plaintiff, 
against  Gasque.  On  the  23d  March,  1847,  the  Bank  of  George- 
town filed  a  bill  in  Equity,  praying  "  that  an  injunction  may  be 
awarded  to  restrain  the  said  sheriff  of  Marion  from  paying  over 
to  the  said  Gadsden,  or  to  any  one  on  his  account,  the  funds  in 
his  hands  arising  from  the  sales  of  said  Gasque's  property,  until 
this  Court  shall  majce  further  order  in  the  matter.'^  The  Com- 
missioner ordered  the  injunction,  upon  the  Bank  of  Georgetown 
entering  into  bond,  with  surety.  On  the  18th  July,  1848,  the 
Bank  executed  a  bond,  exacted  by  the  Commissioner,  in  the  penal 
sum  of  $8,000,  with  surety,  which  bond  contained,  (after  reciting 
the  fact  of  filing  the  said  bill,  the  prayer  thereof,  and  an  order 
by  R.  B.  Boyleston,  Commissioner,  "  that  an  injunction  do  issue, 
as  prayed  for  in  complainant's  bill,")  the  following  condition,  to 
wit: 

"  Now,  the  condition  of  this  obligation  is  such,  that  if  the  said 
The  Bank  of  Georgetown,  South  Carolina,  shall  save  harmless 
the  said  Thos.  N.  Gadsden  from  all  damage  wliich  he  may  sus- 
tain, by  reason  of  the  making  of  said  order  and  the  issuing  of 
said  writ  of  injunction  in  accordance  therewith,  then  this  obliga- 
tion to  be  void,"  &o.  The  case  was  pending  for  some  time ; 
Gadsden  had  to  encounter  expenses  in  attending  to  it  and  pro 
viding  his  evidence  at  Marion  and  Georgetown  (whither  the 
cause  was  once  removed  by  consent).  On  one  or  two  occasions 
the  Bank  was  ready,  but  Gadsden  was  not.  Finally,  the  injunc- 
tion was  ordered  to  be  dissolved  by  the  Chancellor  on  Circuit ; 
the  Bank  appealed  ;  the  case  was  not  reached  and  heard  in  the 
Court  of  Appeals  in  Equity  until  December,  1850,  when  the 
Circuit  decree  was  affirmed,  with  some  modification ;  and  Gads- 
den was  ordered  to  prove  the  extent  of  the  indebtedness  of 
Gasque. 
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"It  turned  out  that  Gadsden  was  entitled  to  receive,  of  the 
money  enjoined  in  Godbold's  hands,  the  sum  of  $4,422  26,  and 
this  he  could  have  received  in  February,  1851. 

"  This  action  was  founded  on  the  bond  already  described,  and 
the  plaintiff  claimed,  as  a  legal  right,  to  recover  for  "  damages," 
the  interest  on  the  money  detained  from  him  in  equitable  pro- 
ceedings of  the  Bank,  the  counsel  fee  of  $500  which  he  had 
paid  to  his  Solicitor,  the  expenses  otherwise  he  had  to  encounter 
in  adducing  his  evidence  upon  the  litigations  in  equity,  and  $150 
for  travelling  expenses  and  counsel  fee  in  this  case,  which  was 
estimated  to  be  what  the  present  case  would  cost.  Evidence 
was  adduced  before  the  jury  to  sustain  the  claim  for  sums  actu- 
ally paid  in  the  course  of  litigation  in  equity,  (some  letter  from 
the  President  of  the  Bank  of  Georgetown,  dated  13th  of  March, 
1851,  was  read,  but  I  did  not  gather  the  purport  of  it  well  enough 
to  report  the  substance ;  it  probably  did  not  touch  the  question  of 
law,  but  may  be  adduced,  if  thought  necessary).  I  do  not 
know  whether  the  general  issue  was  pleaded  ;  it  was  stated,  at 
the  bar,  that  the  defendant  had  craved  oyer  of  the  condition  of 
the  bond  and  had  pleaded  performance ;  upon  which  issue  was 
joined. 

"  Defendant  moved  for  a  nonsuit,  upon  the  grounds : 

"  1  St.  That  no  such  thing  as  an  injunction  bond  was  known 
in  the  chancery  practice  of  England,  nor  here,  otherwise  than 
as  the  creature  of  statute. 

"  2d.  That  our  statutes  upon  the  subject  contemplated  compe- 
tence of  Chancellor  or  Commissioner  to  order  such  bond  in  no 
case,  except  upon  proceeding  by  a  defendant  at  law  against  a 
plaintiff  dit  law  ;  whereas,  here  a  bond  has  been  exacted  of  a 
complainant  who  was  no  defendant  at  law. 

"  3d.  That  at  all  events,  by  the  settled  course  of  equity,  no 
security  extended  beyond  the  forthcoming  of  the  fund  enjoined, 
without  interest ;  and  that  counsel  fees  and  expenses  could  not 
be  recovered. 

"  4lh.  Upon  a  suggestion  from  the  Bench,  the  further  position 
was  assumed,  that  the  plainliff  was  improperly  before  the  Court, 
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inasmuch  as  he  produced  no  order  from  Equity  giving  him 
leave  to  place  in  suit  a  record  pertaining  to  that  jurisdiction ; 
and.  also,  that  the  party  had  been  in  a  jurisdiction  fully  compe- 
tent to  administer  the  relief  sought  here,  if  entitled  to  it  at  all, 
had  received  the  judgment  of  that  jurisdiction  and  should  be 
held  estopped. 

"  For  the  plaintiff  it  was  insisted,  that  the  bond  had  been  vol- 
untarily made,  and  not  by  order  of  the  Court  of  Equity.  That 
if  an  attempt  had  been  made  to  enforce  it  in  that  jurisdiction,  the 
reply  would  have  been,  that  there  was  plain  and  adequate  re- 
medy at  law;  that  if  there  was  error  in  requiring  the  bond,  there 
should  have  been  an  appeal ;  that  no  matter  what  might  be  the 
English  practice,  such  a  bond  was  required  here.  That  the  de- 
fendant's objection  should  have  been  by  demurrer,  whereas  the 
plea  was  performance,  whereby  was  admitted  a  legal  liability 
and  one  enforceable  here.  That  as  to  enforcing  the  bond  in 
Chancery,  that  jurisdiction,  it  was  contended,  could  not  award 
damages. 

"  I  thought  it  difficult  to  support  the  right  of  the  Commissioner 
in  Equity  to  take  such  a  bond  from  such  a  party  as  the  defend- 
ant here  (the  complainant  in  equity)  by  virtue  of  the  language 
of  our  statutes  relative  to  the  granting  of  injunctions.  That  it 
was  very  unsatisfactory  to  say  that  a  Chancellor  could  not  give 
full  relief  in  decreeing  upon  a  cause  before  him  between  parties, 
one  of  whom  had  assumed  an  obligation,  by  order  of  the  officer 
of  that  Court,  to  indemnify  the  other  for  damages  which  might 
arise  to  that  other  from  the  very  proceeding  entertained  by  the 
Court  of  Equity,  (though  it  was  not  to  be  forgotten  that  there 
were  sureties  sued  here  who  were  not  parties  in  equity,  unless 
their  undertaking  as  such  might  put  them  in  possession  of  that 
Court ;;  at  all  events  I^could  hardly  question  that  interest  might 
have  been  demanded  by  Gadsden  and  decreed  to  him.  Yet  I 
could  not  see  clearly  that  the  defendants  could  urge  a  nonsuit 
under  a  plea  of  performance,  though  if  the  general  issue  were 
in,  it  may  possibly  vary  the  question.  Nor  was  I  satisfied  that 
the  bond  might  not  bo  held  valid  as  a  common  law  instrument. 
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Upon  the  whole,  considering  the  questions  raised  very  doubtful, 
since  we  had  no  case  to  guide  us,  and  looking  to  the  object  of 
presenting  them  to  the  Appeal  Court,  in  such  a  way  as  to  termi- 
nate this  litigation,  I  advised  a  special  verdict  by  the  jury,  ascer- 
taining severally,  the  sum  for  interest  on  the  principal  enjoined, 
and  that  for  counsel  fees  and  expenses,  which  the  parties  acqui- 
esced in ;  calculations  were  made  by  the  plaintiff's  attorney,  and 
the  jury  found  for  the  plaintiff  $1,204  90,  as  for  interest,  and 
$926  50  for  counsel  fee  and  other  expenses  paid,  (including  $150 
for  the  present  cause,)  if  tho  Court  should  think  the  plaintiff 
entitled  in  law  to  recover  such  sums.  I  ordered  the  postea  to 
the  plaintiff  for  the  interest  found,  and  to  the  defendants  for  the 
other  sum.  I  have  received  notice  of  a  motion,  on  the  part  of 
defendants,  for  arrest  of  judgment,  and  failing  that,  for  a  new 
trial.  Should  the  plaintiff  appeal,  I  presume  this  report  will, 
also,  serve  his  purpose  therein." 

The  defendants  appealed,  and  now  moved  in  arrest  of  judg- 
ment, on  the  following  grounds,  viz  : 

1.  Because  the  bond  in  question  created  no  legal  obligation  on 
the  defendant,  inasmuch  as  the  proceeding  in  equity  was  not  an 
application  for  an  injunction  to  restrain  a  proceeding  at  law;  and 
it  is  submitted  that  it  is  only  in  such  a  proceeding  and  at  the  in- 
stance of  the  defendant  at  law,  that  a  Commissioner  in  Equity 
is  closed  with  authority  to  require  an  injunction  bond. 

2.  Because,  admitting  the  proceeding  in  question  to  have  been 
of  such  a  character  as  authorized  the  Commissioner  to  require  a 
bond  of  the  defendant  prior  to  granting  the  injunction,  it  is  sub- 
mitted that  the  instrument  in  question  created  no  legal  obligation 
on  the  defendant  beyond  the  amount  enjoined,  and,  least  of  all, 
does  it  extend  to  damages  in  the  nature  of  interest,  counsel  fees, 
and  travelling  expenses  of  the  plaintiff's  agents  and  witnesses 
pending  such  litigation. 

3.  Because  no  tribunal  in  this  State  is  clothed  with  the  power 
to  award  damages  on  an  injunction  bond  beyond  the  amount 
enjoined,  nor  will  a  Court  of  law  take  cognizance  of  a  suit  upon 
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such  an  instrument  until  the  order  of  the  Chancellor  for  such  a 
purpose  is  first  obtained. 

Failing  the  foregoing  motion,  then  he  moved  for  a  new  trial, 
on  the  ground : 

Because  it  is  submitted,  that  his  Honor  erred  in  charging  the 
jury  that  the  plaintiff*  was  entitled  to  recover  interest  by  way  of 
damages,  on  the  amount  enjoined,  from  the  time  the  injunction 
was  awarded  until  the  final  disposition  of  the  case  by  the  Equity 
Appeal  Court. 

The  plaintiff  appealed,  upon  the  following  grounds : 

1.  Because  the  counsel  fees  and  expenses  incurred  by  the 
plaintiff  were  the  natural  and  proximate  consequence  of  the  in- 
junction, obtained  at  the  instance  of  the  delendants,  and  clearly 
within  the  bond  to  save  the  plaintiff  harmless  from  all  damage 
sustained  or  to  be  sustained  by  reason  of  the  said  injunction. 

2.  Because  it  was  a  question  of  fact  entirely  for  the  jury  to 
determine,  whether  the  fees  and  expenses  incurred  by  the  plain- 
tiff, were  sustained  by  reason  of  the  injunction ;  and  the  jury 
having,  upon  proofs,  determined  that,  and  the  amount  thereof, 
the  plaintiff*  is  entitled  to  the  postea  for  the  whole  amount  of 
the  verdict. 

Simonton,  MunrOj  for  defendants,  cited  11  Stat.  110 ;  7  Stat. 
164  §5  ;  7  Stat.  188  §  15  ;  7  Stat.  209  ;  7  Stat.  330  §  10 ;  6  Stat. 
596 ;  Har.  Ch.  Pr.  1840  ;  Story  Eq.  §  878,  et  seq  ;  1  Bail.  113  ;  2 
Bay,  213 ;  Ellis  vs.  Commander^  1  Strob.  JEq.  188 ;  2  Story  Eq. 
§  863,  959  note  ;  2  Strob.  324 ;  4  Strob.  280 ;  8  Cond.  Eng.  Ch. 
R.  48 ;  3  Danl.  Ch.  Pr.  1845,  note  2;  4  Har.  &  McH.  21 ;  6  Leigh, 
681 ;  5  Barb.  Ch.  Pr.  629;  1  Kelly,  72 ;  Sedg.  on  Dam.  27,  392, 
405,  407 ;  2  Dall.  215 ;  9  Wheat.  738 ;  13  Wend.  639  ;  Peters  C. 
C.  R.  301, 321 ;  3  Cowen,  393. 

Petigru,  Campbell,  contra,  cited  1  Bail.  213  ;  T.  Raym.  421 ; 
2  Smith  Ch.  Pr.  638 ;  2  Danl.  Ch.  Pr.  1310 ;  3  Peters,  554 ;  2 
Mason,  119  ;  2  Story  Rep.  661 ;  9  Cranch,  126 ;  3  Wheat.  546, 
562  ;  5  Wheat.  122,  127 ;  9  Wheat.  163  ;  3  Peters,  307 ;  Sedg.  on 
Dam.  112 ;  15  Conn.  R,  225  ;  3  T.  R.  374 ;  8  East,  593 ;  4  Har. 
&  Johns.  9  ;  17  Mass.  R.  169. 
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The  opinion  of  the  Court  -was  delivered  by 

Frost,  J.  The  condition  of  the  bond  is  that  "  the  Bank  of 
Georgetown  shall  save  harmless  the  said  Thomas  N.  Gadsden 
from  all  damage  which  he  may  sustain  by  reason  of  the  making 
of  the  said  order  (for  injunction),  and  the  issuing  of  the  said  writ 
of  injunction."  The  jury  found  for  the  plaintiff  $1204  90  as  for 
interest,  and  $926  50  for  counsel  fee  and  other  expenses  paid, 
(including  $150  for  the  present  cause),  if  the  Court  should  be  of 
opinion  the  plaintiff  is  entitled  in  law  to  recover  the  same. 

The  first  inquiry  is,  whether  the  plaintiff  is  entitled  to  recover 
the  amount  of  counsel  fees  and  expenses  paid  by  him  in  his  de- 
fence of  the  suit  in  Equity  by  the  Bank  of  Georgetown,  and  in 
the  prosecution  of  this  case. 

Since  the  expenses  claimed  as  damages  were  incurred  in  the 
defence  of  Gadsden  to  the  suit  in  equity,  it  is  proper  to  enquire 
what  is  the  rule  in  that  Court  on  the  subject.  "  In  the  taxation 
of  costs,  as  between  party  and  party,  the  principle  is,  to  have  a 
fixed  allowance  for  every  proceeding  in  a  suit,  which  is  not 
to  be  varied  to  meet  the  circumstances  of  any  particular  case. 
Thus  the  13s.  4d.  which  is  allowed  as  instructions  for  bill,  covers 
in  evert/  co^c  all  the  trouble  which  the  solicitor  has  in  getting 
together  the  materials  for  the  suit."  "  On  taxation  between  a 
solicitor  and  his  own  client,  or  of  costs,  as  between  solicitor  and 
client,  to  come  out  of  a  fund  belonging  solely  to  the  client,  the 
solicitor  is  not  only  entitled  to  be  paid  for  such  proceedings  as  he 
took  necessarily,  and  in  the  exercise  of  a  sound  discretion,  but 
also  for  proceedings  not  necessary,  which  the  client  directed  to  be 
taken,  after  being  made  to  understand  the  circumstances  of  the 
case.  (2  Smith  Ch.  Pr.  637,  et  seq.)  Thus,  in  Equity,  the  ex- 
penses of  the  suit  are  distinguished  from  costs,  and  are  not 
allowed  as  between  party  and  party,  (yosts  in  that  jurisdiction 
are  discretionary,  and  it  would  be  in  the  power  of  the  Court,  in 
a  case  proper  for  such  amercement,  to  decree  that  either  party 
should  pay,  not  only  the  costs,  but  also  the  expenses  of  his  ad- 
versary. The  payment  of  costs  is  expressly  or  impliedly  provided 
for  in  every  decree.    If  Gadsden  had  made  a  proper  case  to 
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charge  the  Bank  of  Georgetown  with  his  expenses,  as  well  as 
costs,  in  defending  the  suit,  he  should  have  made  that  claim  in 
the  Court  of  Equity.  The  decree  contained  no  order  to  that 
effect :  and  the  claim  for  his  expenses  in  this  suit  must  be  re- 
garded as  res  judicata. 

But  if  this  objection  to  the  plaintiff's  recovery  be  waived,  the 
rule  of  the  common  law  does  not  allow  the  expenses  of  a  suit 
in  actions  on  contract  to  be  recovered  as  damages.  In  actions  of 
tort,  in  which  damages  are  discretionary  with  the  jury,  they  are 
permitted :  and  in  many  cases  they  may  be  advised  to  include, 
in  the  estimate  of  damages,  the  trouble  and  expenses  which  the 
plaintiff  has  incurred  in  prosecuting  his  action.  The  Court  can- 
not enquire  whether  the  damages  have  been  so  increased  :  and 
would  not  interfere  with  the  verdict,  whether  they  were  or  not. 
But  if  the  issue  of  the  case  be  in  favor  of  the  defendant,  he  can- 
not recover  compensation  for  his  expenses,  either  by  the  verdict 
or  by  any  other  action.  The  claim  of  the  defendant  to  be  in- 
demnified for  his  charges  in  the  suit,  is  as  well  founded,  in 
justice  and  policy,  as  the  claim  of  the  plaintiff:  and  the  denial 
of  any  such  claim  by  the  defendant,  is  conclusive  against  the 
same  claim  by  the  plaintiff.  No  case  has  been  cited  to  maintain 
the  recovery  of  the  expenses  of  a  suit,  by  way  of  damages,  as  a 
legal  claim.  Duffield  vs.  Scott,  3  T.  R.  374,  cited  for  the  plain- 
tiff, was  an  action  of  debt  on  a  bond  to  indemnify  the  plaintiff 
"  in  the  most  general  terms,  against  his  wife's  debts,  and  against 
all  demands  by  reason  of  any  matter,  cause  or  thing,  whatso- 
ever, concerning  her :"  and  it  was  decided  that  the  defendant 
was  liable  for  the  costs  recovered  against  the  plaintiff,  in  an  action 
against  him,  by  a  creditor  of  his  wife.  The  case  of  Sparkes  vs. 
Martindale,  (8  East,  693),  is  so  wide  apart  from  the  question  in 
this  case,  that  it  is  unnecessary  to  make  a  statement  of  it.  Some 
Admiralty  cases  were  cited,  but  they  have  no  analogy  to  a  suit 
at  common  law  with  respect  to  costs.  "  In  Courts  of  Admiralty, 
costs  and  expenses  are  allowed,  not  technically  as  costs,  but 
upon  the  same  principle  as  they  are  often  allowed,  as  damages, 
by  the  Courts  of  common  law,  as  a  recompense  for  injuries  sus- 
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tained  or  as  exemplary  damages."  {Boston  Man/.  Comp.  vs. 
Fiske,  2  Mason,  121.)  There  is  no  legal  claim  to  such  damages 
in  a  Court  of  Law.  The  JudgQ,  in  Admiralty,  exercises  the 
discretion  with  respect  to  them,  which  in  a  common  law  Court 
is  confided  to  the  jury.  In  Arcambel  vs.  Wiseman^  (3  Dall.  306), 
by  a  decree  in  the  Circuit  Court  of  the  United  States,  counsel 
fees  were  allowed,  as  damages.  On  appeal,  it  was  adjudged 
that  the  charge  should  not  be  allowed.  The  judgment  of  the 
Court  is  rested  almost  entirely  on  the  ground  that  "  the  general 
practice  of  the  United  States  is  in  opposition  to  it."  That  case 
was  followed  by  Whittemore  vs.  Cutter,  (1  Gall.  436),  in  which 
it  is  laid  down  ''  that  extraordinary  expenses,  such  as  counsel 
fees  and  expenses  of  witnesses,  beyond  the  taxable  costs,  ought 
not  to  be  considered  as  items  of  actual  damage."  The  action 
was  for  the  infringement  of  a  patent.  They  had  been  allowed 
by  Judge  Story,  in  the  Circuit  Court,  "  on  the  same  principle  as 
damages  in  cases  of  mere  tort  are  allowed."  In  the  case  of  the 
Boston  Man/.  Comp.  vs.  Fiske,  (2  Mason,  121),  which  was  also 
an  action  for  the  infringement  of  a  patent,  these  cases  were 
reviewed  and  reversed,  Judge  Story  delivering  the  judgment  of 
the  Court  But  this  decision  does  not  afiect  the  question  in  this 
case.  The  infringement  of  a  patent  is  a  tort :  and  the  damages 
are  allowed,  in  such  a  case,  in  the  exercise  of  a  discretion  which 
pertains  to  the  jury.  The  special  verdict  submits  the  liability  of 
the  Bank  to  the  payment  of  Gadsden's  expenses,  m  defending 
the  suit  in  Equity,  to  the  Court ;  and  it  must  be  decided  as  a 
question  of  law.  In  Brown  vs.  Spann,  (3  Hill,  324),  it  was 
held  that,  in  action  on  a  trover  bond,  the  defendant  was  not 
chargeable  with  the  expenses  of  the  plaintiff  in  defending  the 
action  of  trover,  between  the  same  parties,  in  which  the  plaintiff 
(who  was  defendant  in  the  trover  suit)  recovered  judgment 

The  other  question  submitted  to  the  judgment  of  the  Court, 
by  the  special  verdict,  is,  whether  the  plaintiff  is  entitled  to  re- 
cover interest  on  the  fund  enjoined,  pending  the  suit  in  Equity. 
This  requires  an  examination  into  the  meaning  and  effect  of  the 
condition,  that  ^^  the  Bank  of  Georgetown  shall  save  harmless 
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the  said  Thomas  N.  Gadsden  from  all  damage  which  he  may 
sustain,  by  reason  of  the  making  the  said  order,  and  the  issu- 
ing of  the  said  writ  of  injunction,  in  accordance  therewith." 
The  first  and  immediate  consequence  of  the  order  and  injunc-. 
tion  was,  that  all  proceedings  on  the  judgment  at  law,  of  Gads- 
den against  Gasque,  were  superseded  :  and  the  case  transferred 
into  the  Court  of  Equity,  with  the  addition  of  the  Bank  of 
Georgetown  as  a  party.  That  Court  thereby  acquired  complete 
jurisdiction  of  the  whole  subject,  and  of  the  rights  of  all  the 
parties.  The  granting  of  the  order  was  a  judicial  act,  by  which 
jurisdiction  was  assumed,  under  a  specific  power  of  that  Court. 
All  the  proceedings  which  ensued  were  in  the  regular  course  of 
the  suit.  What  damage,  then,  did  the  plaintiff  sustain  by  reason 
of  the  said  order  and  the  injunction  in  pursuance  thereof,  for 
which  the  defendant  is  liable  to  make  compensation  in  damages 
fo  the  plaintiff?  Damage  is  the  loss  or  injury  which  results  from 
an  unlawful  act.  If  loss  results  from  an  act,  not  unlawful,  it  is 
damnum  absque  injuria^  a  loss  without  a  wrong.  To  affirm 
that  the  plaintiff  sustained  damage  by  reason  of  the  said  order 
and  injunction,  is  to  affirm  that  the  defendant's  resort  to  the 
Court  of  Equity,  by  invoking  the  exercise  of  the  jurisdiction  in  a 
case  ot  injunction,  was  unlawful :  and  that  the  defendant  is  liable 
to  compensate  the  plaintiff,  by  way  of  damages,  for  any  loss  or 
prejudice  to  his  rights,  which,  in  the  judgment  of  a  Court  of  law, 
the  plaintiff  sustained  by  the  proceedings  in  the  Court  of  Equity. 
The  jurisdiction  of  the  Court  of  Equity  was  continued  and  sup- 
ported, through  all  the  proceedings  in  the  suit  to  the  final  decree, 
by  the^  order  for  injunction.  If  that  had  been  dissolved,  the 
jurisdiction  would  have  ceased,  the  subject  of  litigation  would 
have  been  released,  and  the  plaintiff  would  have  levied  his  exe- 
cution. If  the  plaintiff  can  recover  damages  sustained  by  reason 
of  the  order  for  the  injunction,  the  defendant  must  be  equally 
liable  for  damages  sustained  by  reason  of  the  decree.  If  the 
defendant  is  not  protected  by  an  interlocutory  order  or  decree,  he 
must  be  equally  unprotected  by  the  final  decree.  It  is  the  funda- 
mental law  of  all  Courts,  that  orders,  made  within  the  sphere  of 
23 
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their  jurisdiction,  must  protect  suitors  as  well  as  all  other  persons 
acting  in  obedience  to  them.  A  bond  thus  taken  by  the  Com- 
missioner in  Equity  from  the  Bank  of  Georgetown,  on  the  grant- 
ing of  the  order  for  injunction,  conditioned  to  save  Gadsden 
harmless  from  all  damage  he  might  sustain,  by  reason  of  the 
order,  is  incompatible  with  the  jurisdiction  of  the  Court  and  void. 
When,  by  the  injunction,  the  Court  of  Equity  took  jurisdiction 
of  the  judgment  at  law,  it  had  full  power  to  adjust  and  decide 
the  rights  of  all  the  parties  to  the  suit  and  do  complete  justice  in 
the  cause.  The  decree  of  the  Court  was  final  and  conclusive  of 
all  their  rights.  No  right,  redress  or  compensation  which  either 
party  might  claim  against  the  others,  not  allowed  by  the  decree, 
can  be  asserted  and  prosecuted  in  a  Court  of  Law.  The  Bank 
of  Georgetown  had  the  right  to  resort  to  the  Court  of  Equity  for 
the  protection  of  its  interests,  against  the  claim  of  Gadsden,  on 
his  judgment  against  Gasque  ;  and  if  the  Court  of  Equity  im- 
pounded the  fund  in  dispute  to  abide  the  final  decree  in  the  cause, 
the  Bank  cannot  be  liable  to  pay  to  Gadsden  the  interest,  of 
which  he  was  deprived  pending  the  litigation. 

The  proper  and  necessary  condition  of  an  injunction  bond 
must  be,  to  abide  by  and  perform  the  decree  of  the  Court  A 
bond  conditioned  to  pay  any  damage  the  obligee  may  sustain, 
by  any  act  or  default  of  the  obligor,  does  not  create  a  liability  for 
damages.  It  seems  only  as  a  security  for  the  payment  of  dam- 
ages, which  must  accrue  independently  of  the  bond.  If  the 
obligee  chooses  to  relinquish  the  security  afibrded  by  the  bond, 
he  might  recover  the  damages  in  any  other  proper  form  of  actioru 
If  the  plaintiff  has  sustained  damage  by  the  act  of  the  defend- 
ant ;  that  is,  if  the  plaintiff  has  suffered  loss  by  the  unlawful  act 
of  the  defendant,  he  may  recover  compensation  in  an  action  on 
the  case.  But  can  any  instance  be  found  of  an  action  on  the 
case  to  recover  damages  sustained  by  the  plaintiff,  in  consequence 
of  the  defendant  having  filed  a  bill  in  Equity  against  him,  and 
in  the  progress  of  the  suit  having  obtained  and  enforced  decretal 
orders  against  the  plaintiff  to  his  loss  and  damage? 

But  what  redress  can  the  plaintiff  claim  against  the  grant  of 
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the  injunction?  It  is  a  proceeding  within  the  acknowledged 
jurisdiction  of  the  Court  of  Equity.  If  it  was  granted  or  con- 
tinued unadvisedly,  is  the  party  to  whom  it  is  granted  liable  to 
indemnify  the  adversary  party  in  damages  for  the  erroneous 
judgment  of  the  Commissioner  or  Chancellor?  Such  errors  are 
corrected  by  appeal,  and  not  repaired  by  damages.  The  amount 
of  the  judgment  was  not,  on  the  giving  of  the  bond,  paid  to  the 
Bank  of  Georgetown :  nor  was  any  order  made  that  Godbold,  the 
sheriff,  should  pay  it  into  Court  If  the  fund  had  been  paid 
into  Court,  could  the  Bank  have  been  charged  with  the  interest? 
If  Godbold  had  filed  a  bill  of  interpleader  between  the  Bank 
and  Gadsden,  and  paid  the  money  into  Court,  a  case  not  unlike 
the  present,  could  the  prevailing  party  have  claimed  interest  on 
the  fund  while  impounded,  as  damages  against  Godbold  ?  In 
another  view  of  the  case  Gadsden  has  no  equity.  He  might 
have  moved  for  a  dissolution  of  the  injunction  at  any  time  after 
he  had  filed  his  answer,  when  it  must  be  assumed,  if  wrongful, 
it  would  have  been  dissolved.  He  never  made  any  motion,  and 
the  loss  he  suffered,  if  it  could  at  all  be  regarded  as  wrongful, 
was  by  his  own  acquiescence ;  volenti  nonfit  injuria. 

It  is  ordered,  the  plaintiff's  motion  be  dismissed,  and  that  the 
postea  be  delivered  to  the  defendant. 

O'Neall  and  Wardlaw,  JJ.  concurred. 

Withers,  J.    I  think,  if  the  bond  be  valid  at  all,  the  interest 
ought  to  have  been  recovered  by  the  plaintiff. 

WuiTNER,  J.  absent. 


W.  /.  Bennett  vs.  ^1.  H,  Brovm,  Sheriff, 

The  sheriff  is  not  bound  to  take  more  than  one  person  as  bail;  and  the  tost  of  hia 
liability  is,  did  he  take  such  person  knowing  him  to  be  insufficient,  or  under  such 
circumstances  that  he  should  have  known  his  insufficiency  1 
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Before  Wardlaw,  J.  at  Charleston^  May  Term,  1848. 

This  was  an  action  on  the  case  for  taking  insufficient  bail. 

On  the  23d  July,  1841,  the  plaintiff  sued  out  a  bail  writ  in 
assumpsit  against  one  R.  W.  Basden  and  lodged  it  with  the  de- 
fendant. Basden  was  arrested,  and  on  the  9th  August  gave  bail 
bond  to  the  defendant,  with  one  Angus  Stewart  as  his  bail.  The 
plaintiff  recovered  judgment  against  Basden,  and  on  the  llth 
June,  1842,  lodged  with  the  defendant^. /a.  and  ca.  sa.  thereon. 
The  ca.  sa.  was  returned  non  est  inventus  by  the  defendant. 

Numerous  questions  were  made,  but  it  is  deemed  necessary  to 
report  only  so  much  of  the  case  as  relates  to  the  only  question 
considered  in  the  opinion  delivered  in  the  Court  of  Appeals.  For 
the  report  of  a  former  trial  of  the  case,  see  1  Strob.  303. 

Upon  the  question,  whether  the  sheriff  was  bound  to  take  two 
persons  as  bail,  his  Honor  reported  his  charge  as  follows : 

"  The  sheriff  is  answerable  if  he  reject  as  bail  two  responsible 
persons  of  his  district ;  but  he  is  not  necessarily  liable  for  taking 
less  than  he  was  compellable  to  take.  Justification  of  bail,  pro- 
perly speaking,  is  a  judicial  proceeding,  to  which  our  form  of  the 
sheriff's  taking  bail  is  not  accommodated ;  but  the  swearing  of 
bail,  called  by  that  name,  is  a  known  measure  of  precaution, 
which  diligence  would  prompt  in  a  case  of  suspicion ;  the  neglect 
of  it,  where  there  was  not  suspicion,  would  not  necessarily  cause 
liability.  If  the  insufficiency  of  Stewart  as  bail  had  been  made 
to  appear,  the  question  of  the  sheriff's  liability  would  depend 
upon  the  inquiry,  "  Did  he  take  Stewart,  knowing  him  to  be 
insufficient,  or  under  such  circumstances  that  he  should  have 
known  his  insufficiency."  Prima  facie,  that  the  bail  has  proved 
insufficient,  shows  the  sherifi^s  liability,  but  this  is  rebutted  by 
evidence  that  the  condition  of  the  bail  changed  after  he  was 
taken,  or  that  appearances  were  such  as  to  deceive  the  sheriff. 
Of  course,  information  of  the  truth  would  correct  false  appear- 
ances, but  in  default  of  such  information,  what  were  the  appear- 
ances ?    (The  visible  condition  of  Stewart's  property,  and  the 
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incumbrances  which  had  been  shown  to  affect  it,  were  here 
pointed  out  according  to  the  evidence)." 

The  verdict  was  for  the  defendant.  The  plaintiff  appealed, 
and  moved  for  a  new  trial,  on  several  grounds.  The  2d  and  6th 
were  af  follows : 

2.  Because,  according  to  law,  the  plaintiff  was  entitled  to  have 
the  security  of  two  persons  to  the  bail  bond,  and  the  law,  as 
distinguished  from  mere  custom,  ought  especially  to  have  been 
enforced  against  a  sheriff  who  refused  to  take  the  caution  and 
warning  of  the  plaintiff  not  to  take  as  bail  a  single  surety,  who 
turned  out  to  be  insolvent  at  the  time  the  sheriff  disregarded  the 
objection  of  the  plaintiff. 

6.  Because  his  Honor  charged,  that,  if  the  jury  found  for  the 
plaintiff  at  all,  they  ought  to  take  into  consideration  and  assess 
the  value  of  the  judgments  against  Basden  and  Stewart,  and 
deduct  such  supposed  value  from  the  amount  of  plaintiff 's  claim, 
and  find  their  verdict  accordingly. 

The  case  was  twice  argued,  first  in  January,  1849,  and  again 
at  this  term. 

Campbell,  for  appellant,  cited,  on  second  ground,  Loker  vs. 
Antonio,  4  McC.  177;  Harwood  vs.  Robertson^  2  Hill,  338 
Crosslin  vs.  Ready  2  McM.  13  ;  Chiswell  vs.  Elbzey,  Rice,  30 
2  Mete.  490 ;  Long  vs.  Billings,  2  Mass.  R.  482 ;  Prac.  Reg.  84 
Barnes'  notes,  6U ;  1  Sellon  Pr.  133,  159  ;  Rice  vs.  Hosmer,  12 
Mass.  130 ;  1  Mill,  314 ;  3  Rich.  49  ;  Sparhawk  vs.  Bartlet,  2 
Mass.  R.  190 ;  2  T.  R.  675 ;  Petersd.  on  Bail,  204. 

Porter,  Yeadon,  contra,  cited  Act  1809,  7  Stat.  399 ;  Beith 
fage's  case,  10  Rep.  100 ;  1  Bay,  322 ;  2  Bay,  173 ;  2  Brev.  Dig. 
210 ;  Drury^s  case,  10  Rep.  101,  a ;  2Saund.  61,  note  6  ;  1  Tidd 
Pr.  196 ;  1  Sellon  Pr.  129  ;  Act  1785,  7  Stat.  215 ;  Act  1839,  11 
Stat.  29  §  14 ;  3  Rich.  49. 

The  opinion  of  the  Court  was  deKvered  by 

O'Neall,  J.  The  various  grounds  of  appeal  in  this  case  have 
been  satisfactorily  met  and  disposed  of  by  the  report  of  the 
Judge  below^  with  the  exception  of  the  2d  and  6th.    As  to  the 
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6th,  this  Court  expresses  no  opinion,  inasmuch  as  (he  finding  for 
the  defendant  cuts  off  the  enquiry  as  to  the  measure  of  damages. 
So  the  whole  case  is  resolved  into  the  enquiry,  was  the  plaintiff 
entitled  to  the  security  of  two  persons  as  the  bail  for  the  de- 
fendant, Basden  ?  I  have  no  doubt  such  is  the  law  of  England. 
But  the  legislation  of  this  State  and  the  decisions  of  our  Courts 
have  so  widely  departed  from  the  English  rules,  in  this  respect, 
that  while  we  look  to  them  as  our  great  landmarks,  yet  we  are 
obliged  to  make  many  exceptions. 

That  the  sheriff  was  responsible  for  a  debtor  held  to  bail  in 
England  until  he  justified  and  put  in  special  bail  to  the  action, 
is  clear :  that  the  statute  of  23  H.  VI,  ch.  9,  (P.  L.  Append.  8), 
compelled  him  to  let  to  bail  all  such  prisoners,  "  upon  reasonable 
sureties  of  sufficienl  persons,  having  sufSicient  within  the  coun- 
ties," &c.  is  also  clear ;  yet  there  is  no  doubt  that  this  did  not 
absolve  the  sheriff  from  liability — he  still  was  bound  for  his 
prisoner.  The  bail  bond  was  merely  his  security.  Hence  he 
was  allowed,  if  he  chose,  to  take  but  one  surety.  For  this  did 
not  contravene  the  law,  which  compelled  him  to  release  when 
two  were  tendered. 

The  Act  of  1785  (7  Stat.  215)  first  began  the  alteration  of  the 
law  of  bail  in  this  State.  For  it  provided  that  before  the  bail  to 
the  sheriff,  or  common  bail,  should  be  liable  to  be  proceeded 
against,  the  principal  should  be  pursued  to  judgment :  and  that 
there  should  also  be  a  return  upon  the  execution,  either  that  the 
defendant  is  not  to  be  found,  or  that  he  hath  no  effects  whereon 
to  levy  the  debt  and  costs,  then  that  the  plaintiff  might  have  a 
scire  facias  against  the  bail.  This  provision  is  the  10th  section 
of  the  County  Court  Act :  the  preceding  section  belonged  to  the 
County  Court  system  and  perished  with  it :  but  its  words  show 
both  as  common  and  special  bail,  that  one  or  more  persons  were 
contemplated,  as  perfectly  regular. 

The  case  of  Teasdale  vs.  Kennedy ,  (1  Bay,  322),  decided  in 
1793,  laid  down  the  rule  where  only  one  person  was  bail  and 
turned  out  to  be  insolvent,  that,  if  he  was,  when  taken  as  bail,  a 
house  holder  in  apparent  good  circumstances,  the  sheriff  was 
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bound  to  take  him  for  bail,  and  that  he  was  therefore  not  liable 
for  taking  insufficient  bail.  This  case,  beyond  all  doubt,  con- 
formed the  law  of  bail  to  the  Act  of  1785,  and  made  a  broad 
exception  to  the  rule  in  England.  The  case  of  Teasdaie  vs. 
Hearty  (2  Bay,  173),  decided  in  1798,  is  a  recognition  of  the  prin- 
ciple settled  in  Teasdaie  vs.  Kennedy.  Each  of  these  cases 
were,  however,  when  the  law  treated  the  bail  bond,  as  it  really 
was,  as  bail  to  the  sheriff,  or  common  bail. 

The  Act  of  1809  (7  Stat.  309)  put  bail  to  the  sheriff  upon  the 
footing  of  bail  to  the  action,  or  as  it  is  termed  in  the  Act,  follow- 
ing the  words  of  the  County  Court  Act,  special  bail :  and  here  if 
the  distinction  had  been  at  all  observed  between  bail  to  the 
sheriff  and  bail  to  the  action,  it  might  have  been  that  our  prac- 
tice would  have  conformed  entirely  to  that  in  England.  But  it 
is  plain,  on  reading  the  3d  and  4th  sections,  (both,  however, 
numbered  in  the  Statutes  at  Large  as  the  3d),  that  bail  was  in 
the  mind  of  the  Legislature  (as  it  was  in  1785)  as  one  person. 

The  case  of  Loker  vs.  Antonio^  4  McC.  175,  (decided  in  1827), 
was  on  a  bail  bond,  where  only  one  person  was  the  bail.  The 
question  was,  whether  the  declaration  should  conform  to  what 
was  necessary  on  a  bail  piece,  in  bail  to  the  action.  The  Court 
held,  that  it  should,  that  this  was  a  necessary  consequence  ot 
the  Act  of  1809.  Judge  Colcock,  when  the  case  was  first  before 
the  Court,  (page  176,)  speaks  of  bail,  under  the  Act  of  1809,  as 
one  person.  In  Harwood,  assignee,  vs.  Robertson,  (2  Hill,  336), 
decided  in  1834,  the  action  was  on  a  bond,  in  which  one  person 
was  bail.  In  Dickinson  vs.  Coward,  (3  Rich.  49),  the  complaint 
was  against  the  sheriff  for  taking  an  insufficient  bail  bond.  The 
ground  was,  that  the  sheriff  had  taken  one  person  as  bail,  who 
did  not  live  in  the  district.  There  was  no  attempt  to  charge  him 
because  he  had  not  taken  two.  This  case  was  decided  in  1846, 
and  the  whole  Court  affirm  the  rule  of  the  sheriff's  liability  as 
stated  in  Teasdcde  vs.  Kennedy.  The  14th  section  of  the  Act 
of  1839,  in  its  terms  shews  very  fully  and  clearly  that  bail  was 
regarded  as  one  person,  (11  Stat.  29). 

This  review  very  clearly  shews,  that  our  practice  of  regarding 
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one  person  as  su£5icient  bail,  '^  if  he  be  a  house-holder  in  appa- 
rent good  circumstances,"  is  too  deeply  interwoven  with  the 
administration  of  justice  to  be  now  changed.  I  therefore  concur 
in  the  question  propounded  by  the  Judge  below  to  the  jury,  as  a 
test  of  the  sheriff's  liability ;  did  he  take  Stewart  knowing  him 
to  be  insufficient,  or  under  such  circumstances  that  he  should 
have  known  his  insufficiency  ?  The  jury  have  answered  this 
question  in  favour  of  the  defendant.  There  is  no  such  flagrant 
error  in  their  conclusion  upon  the  facts  in  this  respect  as  will 
justify  us  in  ordering  a  new  trial. 
The  motion  is  dismissed. 

Evans,  Wardlaw,  Frost,  Withers  and  Whitner,  J  J. 
concurred. 

Motion  dismissed. 


Oeorge  H.  Cameron  ^  Co,  vs.  R.  Rich. 

In  an  action  against  a  master  of  a  vessel  for  injury  to  goods,  which  he  had  underta- 
ken to  carry  safely,  "  dangers  of  the  sea"  excepted,  from  Liverpool  to  Charleston, 
hdd^  that  the  log-book,  kept  by  the  mate,  who  had  recently  died,  and  the  protest, 
made  by  the  master,  the  mate  and  some  of  the  crew,  were,  neither  of  them,  admis- 
sible for  ihe  defendant  to  shew  that  the  vessel  had  encountered  storms  at  sea  from 
which,  it  was  alleged,  the  injury  arose. 

The  rule  as  to  the  admissibility  of  entries  or  declarations  made  by  third  persons,  as 
laid  down  in  GilchHst  <f>  King  vs.  Martin  4*  West^  (Bail.  Eq.  503),  re-affirmed,  (a) 

Before  Evans,  J.  at  Charleston^  Fall  Term^  1851. 

This  was  an  action  by  the  plaintiff,  to  recover  for  the  injury 
to  certain  articles  of  hardware  and  crockery,  shipped  on  board 
the  ship  Martha,  of  which  the  defendant  was  master  or  captain. 
The  bills  of  lading  were  dated  at  Liverpool,  about  the  1  st  of  Sep- 
tember, 1847,  and  contain  the  usual  exception  of  "  the  dangers  of 
the  sea,"    When  the  goods  arrived  in  Charleston,  (about  the  10th 

(  a  )  See  Price  vs.  Tbrrington^  1  Smith  L.  C.  139,  and  Higham  vs.  Ridgwa^j  2 
Smith  L.  C.  183,  and  notes. 
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of  November,)  they,  as  well  as  the  cargo  generally,  were  found 
to  be  more  or  less  injured.  There  was  a  survey,  and  the  amount 
of  the  injury  ascertained,  and  this  action  was  to  recover  the  loss 
thus  sustained.  There  were  1200  bags  of  salt  stored  between 
decks,  and  the  great  matter  in  controversy  was,  whether  the  in- 
jury had  been  sustained  by  leakage  from  the  salt,  through  the 
seams  of  the  deck,  upon  the  goods  below,  or  whether  it  arose 
from  stprms  at  sea.  There  was  no  evidence  of  actual  storms, 
and  it  was  proposed  to  prove  this  by  the  log-book  kept  by  the 
mate,  who,  it  was  said,  had  recently  died,  and  the  protest  made 
by  the  defendant,  (the  captain,)  the  mate,  and  some  of  the  sea- 
men ;  both  of  these  were  refused  as  inadmissible. 

The  evidence  on  both  sides  was  gone  into,  pretty  much  the 
same  as  reported  4  Strob.  168,  except  that  the  defendant  further 
proved  that  the  Martha,  when  she  left  Liverpool,  had  been 
recently  caulked,  and  was  staunch  and  in  good  order. 

"I  explained  to  the  jury,"  said  his  Honor  in  his  report,  "the 
duties  and  liabilities  of  carriers,  and  what  would  and  what 
would  not  excuse  them,  and  submitted  the  case  with  a  full  recital 
of  the  evidence  on  the  following  propositions  : 

"  1.  That  the  defendant,  having  received  goods,  was  liable  for 
any  injury,  unless  he  satisfied  the  jury  that  it  arose  from  the 
dangers  of  the  sea. 

"  2.  That  if  the  injury  was  the  effect  of  a  storm,  that  would 
excuse,  and  that  the  existence  of  a  storm  was  a  fact  which  the 
law  did  not  require  to  be  proved  by  any  particular  kind  of  evi- 
dence ;  circumstantial  evidence  was  often  as  satisfactory  as  direct 
proof. 

"  3.  If  the  circumstances  were  satisfactory,  that  the  vessel  had 
encountered  a  storm,  that  would  excuse  the  defendant,  if  the  in« 
jury  could  be  referred  to  that  cause. 

"4.  But  if  the  injury  arose  from  the  dripping  of  the  brine, 
through  the  seams  of  the  deck,  then  the  defendant  was  liable. 

"  The  jury  found  a  verdict  for  the  plaintiff." 

The  defendant  appealed,  and  now  moved  for  a  new  trial,  on 
the  grounds^ 
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1st.  Because  his  honor  refused  to  admit  the  log-book  of  the 
ship  Martha. 

2d.  Because  his  Honor  refused  to  admit  the  protest  of  the  cap- 
tain, and  also  of  the  mate  and  officers  of  the  ship  Martha. 

3d.  Because  the  evidence  fully  established  the  seaworthiness 
of  the  ship,  at  the  time  of  her  sailing,  in  every  respect ;  that  the 
vessel  had  encountered  a  severe  storm,  and  the  loss  is  fairly 
attributed  to  the  dangers  of  navigation,  which  were  excepted 
out  of  the  bill  of  lading,  and  so  the  verdict  should  have  been 
for  the  defendant. 

4th.  That  the  said  verdict  was  arbitrary,  and  without  suffi- 
cient evidence,  and  against  the  weight  of  evidence. 

/.  M.  Walker,  Hunt,  for  the  motion,  cited  2  Bail.  167 ;  8 
Rep.  32 ;  2  Phil,  on  Ins.  293 ;  2  Conk.  Law  of  Adm.  691 ;  Gil- 
pin  R.  147 ;  1  Rich.  234 ;  3  Stark.  Ev.  300. 

Dukes,  contra,  cited  4  Rich.  416;  3  Hard.  6c  Johns.  74; 
Dunl.  Adm.  Pr.  250. 

The  opinion  of  the  Court  was  delivered  by 

O'Nball,  J.  The  first  ground  supposes,  that  the  "  log-book" 
of  the  ship  Martha,  was  competent  evidence.  I  do  not  perceive 
how  it  can  be  very  well  distinguished  from  the  exclusion  of  the 
protest,  which,  according  to  Cudworth  vs.  The  South  Carolina 
Insurance  Company,  (4  Rich.  416,)  is  incompetent  evidence. 

It  has,  however,  been  supposed,  that  the  "log-book,"  as 
memoranda  of  daily  transactions,  may  be  likened  to  shop-keep- 
ers' books;  and,  in  that  respect,  might  be  evidence,  when  it 
was  shewn  that  the  mate,  a  person  making  the  entries,  was 
dead,  or  removed.  It  is  very  clear,  that  the  rule  of  admitting 
entries,  analogous  to  shop-keepers'  books,  has  been,  of  late,  con- 
stantly narrowed.  This  would  be  an  extension  to  an  entire  new 
class  of  cases,  and  cannot  be  allowed. 

The  case  of  QNeale  vs.  Walton,  (1  Rich.  234,)  cannot  help 
the  defendant  in  this  respect.  For  that  case  does  not  make  a 
memorandum  made  by  a  witness,  at  the  time  of  a  transaction, 
evidence  of  the  facts  then  set  down  :  it  only  allows  the  witness 
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to  refer  to  it  to  refresh  his  memory.  So  here^  if  the  mate  had 
been  on  the  stand,  he  might  have  referred  to  the  log-book  to  re< 
fresh  his  memory. 

The  rule  as  to  the  admissibility  of  entries  or  declarations 
made  by  third  persons,  underwent  the  examination  of  the  Court 
of  Appeals  in  Cfilchrist  ^  King  vs.  Martin  ^  West,  (Bail. 
Eq.  492).  From  the  opinion  which  I  delivered  in  that  case,  (in 
1831)  I  extract  the  following,  (page  603)  as  an  exposition  of  the 
rule,  and  which  will  shew  that  the  log-book  could  not  be  receiv- 
ed as  an  entry  or  declaration. 

"  From  this  view  of  the  cases,  I  come  to  the  conclusion  that, 
before  an  entry  or  declaration  can  be  received  in  any  case,  it 
must  appear,  first,  to  have  been  made  without  any  intent  to  fal- 
sify the  fact ;  second,  in  cases  other  than  those  depending  on 
hearsay,  such  as  pedigree,  custom,  boundary,  and,  perhaps,  pre- 
scription, that  it  was  made  against  the  interest  of  the  party  in 
the  subject  matter  of  the  entry  or  declaration  ;  and,  third,  that 
the  entry  or  declaration  itself,  unless  where  it  is  made  by  a  ten- 
ant in  possession,  should  be  so  ancient,  as  to  preclude  all  sus- 
picion, that  it  was  manufactured  for  the  occasion.  And  the 
cases  in  which  entries  or  declarations  are  generally  admissible, 
are,  first,  in  aid  of,  or  to  repel  a  legal  presumption  from  lapse  of 
time :  second,  to  give  character  to  an  ancient  possession,  or  to 
make  out  an  ancient  title :  third,  to  corroborate,  or  to  repel,  a 
conclusion  arising  from  other  testimony  as  to  a  long  past  event 
or  fact :  and,  fourth,  to  give  character  to  an  actual  recent  posses- 
sion, and  thereby  shew  a  right  of  property  in  a  third  person." 

The  second  ground  is  disposed  of  as  has  been  already  intima- 
ted by  Cudworth  vs.  The  South  Carolina  Insurance  Compa- 
ny^ (4  Rich.  416). 

The  third  ground  is  one  of  fact,  and  the  Court  sees  no  reason 
to  suppose  that  the  verdict  was  wrong.  The  former  decision, 
(4  Strob.  168)  held  very  properly,  that  the  carrier  must  shew, 
that  the  injury  which  the  plaintiffs'  goods  received,  arose  from 
stress  of  weather.  That  there  was  testimony  from  which  such  a 
conclusion  might  have  been  drawn,  is  true ;  but  it  is  equally  true. 
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that  there  was  equally  as  much,  if  not  more,  that  the  injury 
arose  from  water  exuding  through  the  deck,  on  which  the  salt 
was  stored. 
The  motion  is  dismissed.  ^ 

Evans,  Wardlaw  and  Frost,  JJ-  concurred. 

Whitner,  J.  absent. 

Motion  dismissed. 


Peter   C.    Gaillard  ^  Arthur  P,    Gaillard  vs.    George  A. 

Trenholm. 

Declaration  on  bond  conditioned  to  execute,  or  procure  to  be  executed,  such  titles,  to 
a  certain  plantation,  "  as  shall  be  decreed  by  the  Court  of  Equity,  ample  and  suffi- 
cient for  the  conveyance  and  granting  of  a  good  and  indefeasible  title  in  fee  sini- 
ple :"  breach — that  defendant  had  not  executed,  or  procured  to  be  executed,  such  ti- 
tles :  plea — that  defendant  had  tendered  a  good  and  sufficient  title  in  fee  simple : — 
Held,  on  demurrer,  that  the  plea  was  bad,  because  it  did  not  allege  that  the  title 
tendered  had  been  adjudged  sufficient  by  the  Court  of  Equity. 

On  demurrer  judgment  given  against  the  party  who  committed  the  first  fault  in 
pleading. 

Qn  general  demurrer,  a  judgment  overruling  a  plea  is  final. 

Before  Evans,  J.  ai  Charleston,  Fall  Term,  1851. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows. 

"  The  action  was  on  a  penal  bond  with  a  condition,  in  which 
it  is  recited,  that  the  defendant  had  sold  the  plaintiffs  a  tract  of 
land,  and  was  to  cause  or  procure  to  be  delivered  to  them,  good 
and  sufficient  legal  titles  for  the  same ;  but,  on  investigation  of 
the  title,  doubts  had  arisen  which  could  only  be  solved  by  the 
Court  of  Equity.  And  it  is  further  recited,  that  the  said  defend- 
ants having  delivered  possession  of  the  land,  the  plaintiffs  had 
paid  over  $4500 — the  purchase  money ;  and,  for  the  purpose  of 
indemnifying  them  for  all  losses  for  and  on  account  of  the  said 
sum  or  purchase  money,  the  defendants  undertook  to  execute  or 
cause  or  procure  to  be  executed,  "such  titles  to  the  said  planta- 
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tion,  as  shall  be  decreed  by  the  said  Court  of  Equity,  ample  and 
sufficient  for  the  conveyance  and  granting  of  a  good  and  inde- 
feasible title  in  fee  simple,"  and  to  save  harmless,  from  all  loss 
from  and  on  account  of  the  said  purchase  money,  until  the  exe- 
cution and  delivery  to  them  of  such  titles  as  aforesaid.  The 
declaration  is  framed  on  the  bond,  and  the  condition  is  fully  re- 
cited. The  breach  alleged  is,  that  the  defendants  had  not  execu- 
ted, or  caused  or  procured  to  be  executed,  such  titles  as  had  been 
decreed  to  be  sufficient  by  the  Court  of  Equity,  and  had  not  in- 
demnified the  plaintiffs  from  all  loss  for  and  on  account  of  the 
purchase  money,  until  the  delivery  and  execution  of  the  titles 
aforesaid.  To  this  declaration,  the  defendant  pleaded,  that  he 
had  tendered  a  title,  signed  and  settled  by  himself  and  one  Fran- 
cis S.  Holmes,  in  whom  the  fee  simple  of  the  land  was  vested  ; 
and  did  thereby  convey  to  the  plaintiffs  a  good  and  sufficient 
title  in  fee  simple  to  the  land,  free  from  all  trusts  and  incum- 
brances, under  which  the  plaintiffs  have  held  and  enjoyed,  and 
still  hold  and  enjoy,  the  said  plantation. 

"  The  plaintiffs,  in  their  replication,  without  denying  the  suffi- 
ciency of  the  title,  say  they  were  not  bound  to  accept  it,  but 
were  entitled,  according  to  the  condition  of  the  bond,  to  such 
titles  as  the  Court  of  Equity  should  decree  to  be  good  and  suffi- 
cient ;  and,  therefore,  they  have  not  been  indemnified  according 
to  the  stipulation  in  the  bond — and  for  this  reason,  they  had  re- 
jected the  title  which  had  been  tendered  to  them.  This  is  the 
substance  of  the  replication. 

"  To  this  replication,  the  defendant  demurred — and  set  down 
as  causes  of  demurrer,  that  the  replication  is  a  departure  from 
the  declaration,  and  uncertain  and  insufficient,  and  does  not 
answer  the  plea,  nor  meet  the  defendant's  traverse. 

^<  1.  1  am  of  opinion  the  replication  is  not  a  departure  from  the 
declaration — ^nor  is  it  uncertain  or  insufficient.  In  the  declara- 
tion, the  cause  of  action  as  set  forth  is,  that  the  defendant  had 
not  made,  or  caused  to  be  made,  such  title  as  the  Court  of  Equi- 
ty had  decreed  to  be  sufficient.    No  new  cause  of  action  is  set 
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forth  in  the  replication ;  but  they  insist  they  are  not  bound  to 
receive  any  other  title. 

"  2.  I  am  of  opinion  the  replication  is  a  denial  of  the  sufficien- 
cy of  the  defendant's  plea,  by  the  allegation  that  he  was  not 
bound,  by  the  condition  of  the  bond,  to  accept  of  the  title  ten- 
dered ;  and  if  so,  it  was  not  necessary  he  should  traverse  the 
sufficiency  of  it  to  convey  the  estate  in  fee  simple,  free  from  all 
trusts  and  incumbrances ;  that  was  immaterial  if  he  was  not 
bound  to  accept  the  title  tendered.  The  question  which,  I  sup- 
pose, the  defendant  desired  to  make  is,  whether  the  tender  of  a 
sufficient  title  to  convey  the  estate  in  fee,  is  not  a  performance  of 
the  condition  of  the  bond.  This  question,  the  plaintiffs  could 
not  make  on  demurrer  to  the  plea,  without  admitting  that  the 
title  tendered  was  sufficient  to  convey  the  estate  in  fee  simple, 
free  from  all  trusts  and  incumbrances,  which  he  was  not  bound 
to  do.  I  do  not  see,  then,  that  he  could  reply  otherwise  than  he 
did,  so  as  to  make  the  question,  whether  the  defendant  could 
save  his  bond  m  any  other  way  than  that  pointed  out  in  the 
bond  itself  The  demurrer  is,  therefore,  overruled.  If  the  de- 
fendant appeals,  this  will  serve  as  a  report  of  the  case." 

The  plaintiffs  having  given  notice  of  appeal,  his  Honor  added 
to  his  report  as  follows. 

"  In  deciding  the  demurrer,  I  wrote  out  a  statement  of  the 
case,  with  the  reasons  of  my  judgment,  in  overruling  the  de- 
murrer. I  decided  it  with  great  hesitancy  and  much  doubt,  and 
expressed  my  desire,  that  the  case  should  be  carried  to  the  Ap- 
peal Court ;  but  the  order,  that  the  defendant  should  answer 
over,  shifted  the  appeal  on  the  other  side.  That  the  Court  of 
Appeals  may  have  the  whole  case,  the  opinion  on  the  demurrer 
should  be  printed  as  part  of  the  report.  My  attention  has  been 
directed  to  the  case  since,  and  I  have  greater  doubt  than  I  had 
at  the  hearing.  The  action  was  on  a  bond  for  the  performance 
of  covenants.  The  object  was  to  recover  damages.  The  plea 
was  spoken  of  as  a  plea  of  performance ;  and  if  so  regarded,  I 
think  the  replication  was  an  answer  to  it,  and  not  a  departure. 
If  it  was  a  plea  of  non  damnificatus,  as  I  am  now  inclined  to 
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think  it  was,  then  the  replification  did  not  answer  the  traverse 
of  the  defendant's  plea.  It  was  because  I  doubted  the  correct- 
ness of  my  decision,,  that  the  respondeat  ouster  was  awarded. 
If  I  was  wrong,  the  error  can  be  corrected." 

The  defendant  appealed,  on  the  grounds, 

1.  That  the  plea  was  a  good  answer  to  the  declaration,  and 
the  replication  was  no  answer  to  the  plea. 

2.  That,  if  the  matter  in  the  replication  had  been  good,  the 
proper  course  would  have  been  to  demur  to  the  defendant's 
plea. 

The  plaintiffs  also  appealed,  on  the  grounds, 

1.  That  his  Honor,  the  presiding  Judge,  erred  in  granting  a 
motion  for  leave  to  plead  over,  after  having  previously  decided 
that  the  replication  was  an  answer  to  the  defendant's  traverse  of 
non  damnificatus^  and  overruled  the  demurrer  to  such  repli- 
cation. 

2.  That  his  Honor,  the  presiding  Judge,  erred  in  refusing  the 
plaintiffs'  motion  for  leave  to  execute  a  writ  of  enquiry,  and 
assess  the  damages. 

Petigru,  for  defendant,  cited  4  Mad.  255 ;  2  Saund.  84 ;  Com. 
Dig.  Pleader,  G.  F.  7 ;  Steph.  PL  214. 

W.  G.  DeSeicssurej  contra,  cited  Bac.  Abr.  Pleas  <fc  Plead- 
ing, L  ;  Com.  Dig.  Pleader,  F ;  3  Coke  Litt  304,  a ;  System  of 
Plead.  214,  217,  328,  430,  428 ;  3  Humph.  104  ;  5  Ala.  341 ;  4 
McC.  94 ;  1  Ch.  PI.  563,  621 ;  Tidd  Pr.  637 ;  Steph.  PI.  58, 
185,  337,  410,  415 ;  Mans,  on  Dem.  46,  78 ;  3  Cro.  Car.  256 ;  2 
Wils.  8 ;  11  Johns.  R.  56 ;  16  Mass.  R.  129  ;  10  Eng.  C.  L.  R. 
44;  1  Tread.  126:  5  Taimt.  386;  2  Johns.  R.  413;  20  Johns. 
R.  33 ;  Woods  Con.  772,  775,  777,  780  ;  Shep.  Touch.  377,  381, 
384,  389;  2  Johns.  R.  462 ;  1  Saund.  117,  note  1 ;  1  B.  &  P. 
638 ;  3  Cowen,  313 ;  5  Johns.  R.  153 ;  50  Eng.  C.  L.  R.  531 ;  5 
Cranch,  257 ;  1  McC.  85  ;  27  Eng.  C.  L.  R. 

The  opinion  of  the  Court  was  delivered  by 
O'Neall,  J.    The  very  able  argument  which  this  case  re- 
ceived, would,  if  it  were  attempted  to  be  followed  in  the  opin- 
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ion,  lead  to  an  almost  interminable  course  of  reasoning,  and 
examination  of  the  authorities  cited.  But  that  I  do  no(  think  is 
ever  necessary.  Argument  completes  its  purpose,  when  it  satis- 
fies the  minds  of  its  auditors  of  the  truth  of  that  which  it  was 
mtended  to  prove.  A  decision  is  altogether  another  matter ;  it 
should  announce  the  resolution  of  the  Court,  as  it  was  formerly- 
called,  in  the  clearest  manner  possible,  and  sustain  it  by  no  more 
reasons  than  may  be  necessary  to  make  it  plain. 

In  this  case,  I  come  to  my  conclusion  in  a  very  plain  way. 

The  bond,  upon  a  fair  construction  of  its  condition,  means, 
that  the  defendant  should  cause  to  be  executed  to  the  plaintiffs 
such  titles  to  the  land,  as  should  be  adjudged  by  the  Court  of 
Equity  to  be  sufficient.  The  duty  was  upon  him  to  procure  this 
decision  of  the  Court  upon  the  title  which  he  was  prepared  to 
render  and  give.  It  may  be,  that  there  may  be  some  excuse, 
which  may  relieve  him  from  obtaining  such  a  decision.  If,  for 
example,  he  had  filed  the  bill,  and  the  Court  on  hearing  it,  had 
refused  to  adjudge  the  matter,  then  it  may  be  that  this  would 
excuse  him. 

Looking  at  the  bond  in  this  way,  there  can  be  no  doubt,  that 
the  plea  is  no  answer  to  the  declaration,  which  relies  upon  the 
defendant's  failure  to  make  such  titles  to  the  plaintiffs  as  were 
adjudged  by  the  Court  of  Equity  to  be  sufficient,  as  a  breach  of 
the  condition  of  the  bond.  A  plea  must  traverse,  or  confess  and 
avoid  every  material  allegation  in  the  declaration.  (1  Chit.  PL 
523.)  This  the  defendant's  plea  has  not  done.  It  is  merely  an 
affirmance  that  he  had  tendered  a  good  title,  and  that  the  plain- 
tiffs were  in  no  respect  damnified.  It  omitted  to  meet  the  alle- 
gation, that  the  defendant  was  bound  to  tender  a  title  adjudged 
to  be  sufficient  by  the  Court  of  Equity.  The  replication  to  the 
plea  is,  perhaps,  little  more  than  an  argument  against  the  plea ; 
and,  in  this  respect,  it  may  not  be  good.  But  that  is  perfectly 
immaterial.  For  the  defendant's  demurrer  carries  us  back  to 
the  first  fault,  in  pleading :  that  is  found  to  be  in  the  defendant's 
plea  not  having  sufficiently  answered  the  declaration.  The 
plaintiffs,  therefore,  on  the  demurrer,  were  clearly  entitled  to 
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judgment  for  their  debt.  Respondeat  ouster  could  not  be 
awarded  in  such  a  case.  On  special  demurrer  the  judgment  is^ 
that  the  party  plead  over,  or  amend  on  payment  of  costs. — 
McFarland  vs.  Dean^  (Chev.  64).  But  on  general  demurrer 
(which  was  the  case  here)  the  judgment  is  final.  Moore  vs. 
Burbage,  (2  McM.  168). 

It  may  be,  as  I  think  is  very  probable,  that  the  plaintiffs  on 
executing  their  writ  of  inquiry,  or  rather,  on  submitting  the 
condition  of  the  bond  to  the  jury  to  inquire  for  their  damages, 
will  not  be  entitled  to  more  than  nominal  damages,  if  it  should 
turn  out,  as  the  defendant  alleges,  that  he  has  tendered  good  and 
sufficient  titles :  but  the  burden  of  shewing  this  will  be  upon  the 
defendant.  Unquestionably,  the  plaintiffs  cannot  recover  back 
their  purchase  money,  unless  they  have  surrendered  to  the  de- 
fendant the  possession  of  the  land.  The  utmost  damages  which 
they  could  ask,  would  be  the  expenses  of  clearing  away  and 
removing  the  doubts  upon  their  title  (if  there  be  any)  in  the 
Couit  of  Equity. 

The  motion  to  reverse  the  decision  on  the  demurrer  is  dis- 
missed :  that  to  reverse  the  decision  allowing  the  defendant  to 
plead  over  is  granted. 

Evans,  Wardlaw,  Frost,  Withers  and  Whitner,  JJ. 
concurred. 


James  Floyd  vs.  Briant  Mintsey. 

To  prove  a  sum.  pro.  decree  against  T.  F.  a  sum.  pro.  against  T.  F.  and  H.  H.  was 
produced  with  sheriflTs  return  of  service  thereon  as  follows,  "  copy  of  this  process 
on  H.  F.  personally  served :"  the  docket  and  minutes  were  also  produced  where 
the  case  was  stated  as  against  both  defendants — on  the  docket  it  was  marked  "de- 
cree by  default,"  and  in  the  minutes  "  decree"  simply:  no  fi.  fa,  could  be  found,  but 
in  the  sheriff's  execution  book,  thefi.fa.  was  entered  as  against  H.  F. alone:  there 
was  evidence  that  T.  F.  was,  at  the  time,  a  resident  of  North  Carolina:  Held,  that 
the  proof  of  a  decree  against  T.  F.  was  insufficient,  and  a  sheriff's  conveyance  of 
his  land,  purporting  to  be  founded  on  the  decree,  was  rejected. 

Unleas  proof  is  adduced  of  the  loss  or  destruction,  satisfactory  to  the  Court,  secon- 
dary evidence  of  the  contents  of  a  deed  cannot  be  submitted  to  the  jury :  no  uniform 
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rule  can  define  the  requisite  eyidence  in  all  caaea  to  establish  the  los.:  thU  must 
depend  on  the  circumstances  of  each  case.  ,x  -e  t\^ 

m^ever  the  de^in  quesuon  i.  traced  to  a  particular indi.dud  "«  -l-u^^^J^ 
be  examined  a.  to  .he  loss ;  and.  if  dead,  his  representaUve.  should  be  exammed, 
and  it  make,  no  difference  that  the  individual  resides,  or  died,  mAUbama. 

In  trespass  to  try  tiUe,  plainUff  claimed  under  the  heirs  of  I.  and  defendant  clauned 
Z!r  T.  who,  it  was  alleged,  held  adversely  to  I :  HM,  that  the  decl-xauons  of  L 
wei  JmLble  for  the  defendant  to  show  the  adverse  chantcter  of  T.'spos8e»„on. 

Before  Withers,  J.  at  Harry,  Fall  Term,  1851. 

The  report  of  his  Hoip^Ae  presiding  Judge,  is  as  follows: 
^^Thi^,,:ti&fr^^l^sp^ss  •OaQT  title.  The  plamUff  esta- 
Wished  title  in  one  Isabella  Floyd,  k;jastraced  the  same  to  him- 
self,  as  to  two  out  of  seven  distributive  ^es  of  her  heirs  at 
law,  by  evidence  that  was  not  questionable?\Isabella  derived 
the  land  in  question  from  her  husband,  as  widovv,>dhe  same  hav- 
ing  been  allotted  to  her  on  partition.  The  writ,  in  tH^proceed- 
ing,  in  reciting  the  real  estate  of  Francis  Floyd,  {^ceased, 
specifies  as  follows,  to  wit :  «  Also  another  plantation  or WCt  of 
land,  containing  one  hundred  and  twenty-five  acres,  the  hV"  ^^ 
a  survey  granted  to  Samuel  Floyd,  sen.  situated  in  the  dilf^^^ 
of  Georgetown,  grant  dated  1st  August,  1785  ;"  "  also,  a  ti*<^^ 
containing  five  hundred  acres,  granted  to  Francis  Floyd,  4.  ^ 
August,  1795."  The  return  of  the  Commissioners,  which  wj 
made  the  judgment  of  the  Couit,  allotted  to  Isabella,  the  widow,^ 
seven  hundred  and  twenty-five  acres,  to  wit,  one  hundred  and 
twenty-five  acres,  the  half  of  a  survey  granted  to  Samuel  Floyd, 
(giving  the  boundaries),  and  stated  to  include  "  the  house  and 
plantation  whereon  the  said  Isabella  Floyd  now  lives  f  also 
another  parcel  of  five  hundred  acres,  situate  in  the  district  afore- 
said, adjoining  the  aforesaid  tracts,  surveyed  for  Francis  Floyd, 

4th  August,  1795. 

"  Isabella  lived  on  the  one  hundred  and  twenty-five  acres  for 
some  years,  Theophilus  Floyd  (and  I  suppose  the  rest  of  her 
children)  remaining  with  her,  when  she  married  and  removed  to 
North  Carolina,  and  there  remained  until  her  decease  in  1837. 
The  two  tracts,  making  up  the  seven  hundred  and  twenty-five 
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acres,  lay  contiguous  to  each  other,  and  the  evidence  shewed 
that  the  land  was  cultivated,  in  a  common  enclosure,  upon  both 
tracts,  before  and  after  the  possession  by  Theophilus  Floyd.  The 
house  occupied  by  those  who  used  it,  (including  Theophilus 
Floyd),  was  on  the  Sam,  Floyd  grant,  and  the  land  upon  which 
the  trespass  in  the  case  was  committed  was  on  the  Francis 
Floyd  tract.    The  question  of  adverse  possession  by  Theophilus, 
involved  an  argument  as  to  the  extent  of  it  by  color  of  title ;  and 
it  became  a  topic  of  debate  whether  his  possession  did  not  ex- 
tend, by  color,  on  the  Francis  FloyJ  grant,  and  how  far,  and 
whether  it  did  not  embrace  the  precise  spot  on  which  the  tres- 
pass was  alleged  to  have  been  committed.    It  was  the  question 
of  the  cases  of  Alston  and  McDowcdl,  (1  McM.  444,)  and  Alston 
and  Collins,  (2  Sp.  450).    I  remarked,  in  passing,  that  it  was 
probable  the  proceedings  in  partition,  merely,  scarcely  united  the 
parcels  of  one  hundred  and  twenty-five  and  five  hundred  acres 
sufficiently  to  make  them  one  body,  for  they  seemed  to  have 
been  kept  separate  in  the  description,  and  no  boundary,  common 
to  both,  had  been  designated.    This  will  explain  the  fifth  ground 
of  appeal.    Whether  I  was  right  or  wrong  in  that  particular,  I 
considered,  and  yet  consider,  quite  immaterial,  for  the  question 
put  to  the  jury,  and  the  only  one,  was,  whether  Theophilus  Floyd 
held  the  land  adversely  or  not.    If  he  did,  there  was  little  doubt 
his  possession  included  the  locus  in  quo.     The  verdict  implied 
that  his  possession  was  not  adverse  at  all,  and  thus  it  was  not 
important  to  determine  to  what  extent  his  color  of  title  may  have 
carried  that  possession,  if  it  had  been  adverse. 

*'  It  was  essential  for  the  defendant  to  prove  title  to  the  locus 
in  quo  in  Theophilus  Floyd,  which  was  sufficient  for  him 
whether  he  traced  title  down  to  himself  or  not.  Yet  he  strug- 
gled to  get  in  a  deed  from  the  sheriff  of  Horry  district,  purporting 
to  convey  the  land  in  dispute  to  him.  For  this  purpose  he 
offered  a  sum.  pro.  Wm.  Todd,  Adm'r.  of  S.  Johnson,  vs.  Theo- 
philus Floyd  and  Hugh  Floyd.  It  was  founded  on  sl  joint  note 
of  the  defendants  for  ^60  25.  Such  a  case  appeared  on  the  docket 
j        for  November,  1827,  and  was  there  marked  "  Decree  by  default." 
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John  R.  Beatty,  deputy  clerk,  said  he  had  searched  in  the  Clerk's 
office  for  an  execution  in  this  case,  and  could  find  none.  The 
return  on  the  process  by  sheriff  Sessions  was  in  these  words, 
"  Copy  of  this  process  on  Hugh  Floyd  personally  served."  The 
word  "  on,"  it  appeared  to  me,  had  been  written  "  and  "  origi- 
nally, but  converted  into  "  on."  I  am  convinced  that  T^heophi- 
lus  Floyd  was  never  served,  and  that  an  entry  in  the  sheriff's 
book  as  follows,  "Adm'r.  of  S.  Johnson  vs.  Hugh  Floyd  :  Decree 
$60  25,  interest  from  1st  January,  1826,"  (which  corresponded  with 
the  note  on  which  the  process  issued),  can  be  accounted  for  only 
on  that  supposition.  There  was,  if  this  be  correct,  no  Ji.  fa,  in 
the  sheriff's  hands  against  Theophilus.  Indeed,  other  evidence 
led  me  to  believe  that  Theophilus  was  resident  in  North  Caro- 
lina when  the  process  was  issued  and  the  judgment  rendered. 
In  the  minutes  of  the  Court  for  November  term,  1827,  the  fol- 
lowing entry  appeared,  "  Adm'r.  of  S.  Johnson  vs,  Theophilus 
Floyd  and  Hugh  Floyd  -  same."  The  word  "  same  "  was  under 
that  of  "  decree,"  at  the  top  of  the  page ;  and  this  was  all  that 
was  adduced  to  shew  a  judgment  in  the  case.  No  statement 
shewing  against  whom  the  decree  was  made,  or  for  how  much, 
appeared. 

"  Mr.  Thomas  A.  Beatty  said  he  married  the  widow  of  John- 
son, and  became  the  guardian  of  her  children  ;  that  the  admin- 
istrator turned  over  to  him  the  papers  of  that  estate,  among 
which  was  a  debt  against  Theophilus  and  Hugh  Floyd  ;  and  he 
spoke  of  an  execution  against  them  and  of  having  received 
money  from  the  sheriff  by  virtue  of  it.  I  am  quite  satisfied, 
however,  that  the  execution  upon  which  lie  received  money  was 
that  entered  in  Sessions'  book  against  Hugh  Floyd,  and  that  it 
was  so  entered  in  the  sheriff's  office  by  the  attorney,  when  he 
came  to  see  that  the  process  against  Theophilus  and  Hugh  had 
not  been  served  on  the  former  at  all. 

"  It  was  on  this  evidence  the  defendant  offered  a  deed  of  con- 
veyance from  the  sheriff  to  him  for  the  land  in  dispute,  sold  as 
the  property  of  Theophilus  Floyd,  by  virtue  of  the  judgment 
against  him  and  Hugh,  in  favor  of  the  administrator  of  Johnson, 
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as  already  set  forth.  The  defendant's  counsel  thought  he  had 
given  evidence  of  a  judgment  against  Theophilus  and  Hugh, 
and  had  accounted  for  the  loss  of  the  execution.  I  thought  he 
had  not  given  evidence  of  either  judgment  or  execution  against 
Theophilus,  and  excluded  the  sheriflf's  deed  purporting  to  be 
founded  thereon,  except  so  much  thereof  as  described  the  land, 
and  so  afforded  a  color  of  title.  The  defendant's  counsel  wished 
to  lay  before  the  jury  the  recital  in  the  sheriflF's  deed,  but  sup- 
posing it  related  to  a  judgment  and  execution,  the  evidence  of 
which  had  been  sought  in  vain  in  the  proper  place,  I  would  not 
admit  the  recital  to  be  read.  If  the  existence  of  a  judgment 
had  been  proved,  I  suppose  evidence  of  Ji.  fa.  might  have  been 
derived  from  the  sheriff's  deed,  but  I  considered  that  no  judg- 
ment had  been  established  against  Theophilus  Floyd.  I  after- 
wards ascertained  that  the  recital  in  the  sheriif's  deed  was  to 
the  following  eifect :  "Whereas  Theophilus  Floyd  became  in- 
debted to  the  estate  of  Samuel  Johnson,  deceased  ;  and  whereas 
judgment  was  obtained  thereon  by  said  Johnson's  estate,"  &c.^ 
Then  a  levy  was  recited  on  a  certain  tract  of  land,  (boundaries 
specified  and  they  included  the  land  in  dispute),  as  the  property 
of  said  Theophilus  Floyd ;  that  due  notice  was  given  of  a  sale 
to  satisfy  said  judgment,  and  that  the  sheriff  did  sell  and  dispose 
of  the  said  tract  of  land  to  Bryant  Mintsey. 

"  I  thought  the  introduction  or  exclusion  of  the  sheriff's  deed 
immaterial  as  a  link  in  the  chain  of  title,  because  the  ulterior 
question  was,  at  last,  whether  Theophilus  Floyd  had  a  title  to 
the  land ;  and  that  (as  I  have  before  said)  was  the  sole  question 
submitted  to  the  jury,  and  turned  upon  the  point  of  adverse  use 
and  possession. 

"  The  defendant  then  undertook  to  shew  a  conveyance  by 
Isabella,  the  mother,  to  Theophilus,  the  son,  and  for  this  purpose 
to  give  parol  evidence  of  a  lost  deed.  For  this  purpose,  Hugh 
Floyd,  the  brother  of  Theophilus,  and  joint  maker  of  the  note 
on  which  the  summary  process  had  been  issued,  already  set 
forth,  and  who  had  pointed  out  to  the  sheriff  the  land  in  contro- 
versy as  the  property  of  Theophilus,  and  by  the  sale  of  it  had 
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been  exonerated  from  the  debt,  was  examined  by  commission. 
He  said  that  Theophilus,  his  brother,  had  been  absent  about 
twenty-two  or  twenty-three  years ;  that  a  deed  was  delivered  by 
Isabella  to  Theophilus,  which  he  supposed  he  carried  to  the 
west ;  he  did  not  know  when  he  last  saw  it ;  it  was  drawn  by 
Samuel  Floyd,  and  witnessed  by  him  (Hugh)  and  Samuel  John- 
son; that  Theophilus  claimed  and  held  the  land,  and  he  had 
never  heard  Isabella  or  Lee  (her  second  husband)  claim  it  after 
her  second  marriage;  that  he  pointed  out  the  land  to  the 
sheriff,  and  had  never  claimed  it  as  a  part  of  his  mother's  estate; 
that  Theophilus  had  died  in  Alabama,  about  seven  years  before 
he  spoke ;  had  left  seven  children,  the  youngest  20,  the  next 
youngest  about  22.  Numerous  objections  were  filed  by  the 
plaintiff  to  the  defendant's  interrogatories  to  this  witness.  The 
8th,  which  inquued  of  Hugh  the  contents  of  the  deed,  was  ob- 
jected to,  and  I  sustained  the  objection,  because  I  did  not  think 
there  had  been  a  sufficient  search  for  the  original  and  proof  of 
its  loss,  even  if  its  existence  had  been  sufficiently  established.  I 
overruled  the  plaintiff's  objections  to  the  9th  question,  so  far  as 
to  admit  answers  to  the  following: — ** After  your  mother's  mar- 
riage, who  claimed  and  held  the  land  in  dispute,  until  sold  by 
the  sheriff?  Did  she  or  her  husband  ever  claim  it  after  her 
marriage  ?"  I  sustained  the  objection  to  the  following  clause — 
"  Did  you  ever  hear  your  mother  s^y  whose  it  was  ?" 

"  I  will  endeavor  to  collect,  scattered  as  it  is  in  confusion  over 
a  broad  surface,  the  testimony  as  to  adverse  possession  by 
Theophilus,  and  that,  I  trust,  will  complete  the  response  to  the 
grounds  of  appeal. 

^^  Johnson  Floyd. — I  remember  the  partition.  My  mother 
lived  on  the  land  allotted  to  her  five  years — she  married  one 
Lee,  moved  to  North  Carolina,  and  there  died  in  1837.  I  and 
Theophilus  staid  on  the  land  four  or  five  years  together ;  he 
married  and  I  quit  it.  He  staid  there  several  years  afier  I  left. 
I  and  Theophilus  worked  the  land  and  paid  no  rent.  Theophi- 
lus, I  think,  claimed  it  as  his  own.  I  don't  know  that  Lee  or 
my  mother  ever  set  up  any  claim  to  the  land  after  she  went  to 
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North  Carolina.  Hooks  was  in  possession  once,  probably  enter- 
ed when  Theophilus  left.  I  and  Theophilus  lived  at  the  home- 
stead, where  my  father  died.  I  suppose  we  cultivated  on  two 
tracts-;-suppose  one  hundred  and  twenty- five  acres  of  open  land 
there. 

^^  James  Williamson, — Theophilus  lived  on  the  land  some 
years ;  went,  I  think,  to  North  Carolina,  and  lived  there  until  he 
left  for  the  West.  Hooks  next  occupied  it,  don't  know  how 
long ;  was  there,  I  think,  when  Theophilus  left.  I  think  Mrs. 
Bluff  kin  lived  in  the  old  house,  am  uncertain ;  she  certainly 
lived  in  the  new  house,  and  while  in  one  or  the  other,  she  said 
she  lived  under  Elliott  or  Mintsey.  Don't  know  how  long  she 
lived  there, 

•*  Patrick  Hooks. — I  lived  in  the  old  house  with  Theophilus, 
who  went  to  North  Carolina ;  when  he  left  the  place,  can't  say 
how  long  ago.  I  remained  there  as  his  tenant,  for  about  three 
years  after  he  went  away.  After  that,  I  staid  there  as  Mintsey's 
tenant  two  or  three  years.  While  Theophilus  was  there,  he 
used  it  as  his  own,  and  I  knew  nothing  to  the  contrary.  Mrs. 
Bluff  kin  followed  me  immediately  as  defendant's  tenant.  She 
was  there  a  good  smart  time,  some  years.  Richard  Moore  fol- 
lowed Mrs.  Bluffkiu  very  soon  after  she  left.  I  thmk  he  entered 
as  Elliott's  tenant.  After  that,  both  plaintiff  and  defendant 
claimed  the  land — the  widow  Hodge  was  claimed  as  tenant  of 
plaintiff,  and  Moore  as  defendant's.  When  they  left,  defendant 
took  possession,  and,  so  far  as  I  know,  has  kept  it.  The  fence 
of  Theophilus  Floyd  took  in  the  place  where  the  new  house  is, 
(which  was  part  of  the  locus  in  quo,)  and  remained  there  until 
it  rotted  down ;  part  of  it  rotted  down  before  he  went  away. — 
Mrs.  Bluffkin  built  in  the  corner  of  the  old  field.  Theophilus 
cultivated  where  the  new  house  is  situated.  The  land  around 
the  new  house  was  grown  up  in  pine  saplings.  I  was  there 
while  Theophilus  was,  five  or  six  years — ^he  had  been  there  be- 
fore, eight  or  ten  years,  and  was  there  constantly  cultivating  the 
land  around  the  position  of  the  new  house.  He  might  have  left 
out  the  land  one  year,  and  planted  the  next.    About  three  years 
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after  Theophilus  left,  I  became  Mintsey's  tenant.  After  he 
went  away,  for  three  years,  I  was  no  one's  tenant.  I  lived 
there  for  three  years  after  Theophilus  left,  and  paid  him  rent. 
[Such  was  the  language  of. this  witness,  however  irreconcila- 
ble. ] 

"  Sam!L  Elliott, — Mrs.  Bluff  kin  was  on  the  land  for  me  about 
eight  years,  don't  know  how  long  for  defendant,  nor  how  long 
she  had  been  there  before  she  became  my  tenant.  Moore  lived 
there  as  my  tenant  about  three  years.  He  followed  Mrs.  Bluff  kin 
immediately.  After  he  left,  defendant  went  into  possession  im-* 
mediately,  and  has  been  there  since.  1  have  known  the  land, 
perhaps,  for  forty  years.  Theophilus  Floyd  left  it,  perhaps, 
twenty  odd  years  ago — ^lived  there  after  his  mother  married, 
can't  say  how  long.  He  lived  there  while  the  men  were  on  Cat 
Island,  during  the  last  war.  The  fence  is  now  more  than  as  far 
again  as  when  Theophilus  was  there.  Mrs.  Bluff  kin  lived  in 
the  old  house,  and  cultivated  all  under  fence,  and  extended  the 
clearing,  some  in  the  old  field  towards  the  new  hous^.  She  cul- 
tivated fifteen  or  twenty  acres.  There  had  been  a  large  clear- 
ing before — an  old  field  was  outside  the  fence.  What  she  culti- 
vated was  around  the  old  house,  with  three  or  four  acres  in 
another  spot  on  the  same  tract,  the  Sam.  Floyd  grant  (This 
witness  was  the  son-in-law  of  defendant). 

"  [  Defendant  offered  a  conveyance,  the  description  in  which 
embraced  the  land  in  dispute,  from  the  defendant,  Mintsey,  to 
Samuel  Elliott,  dated  August  7,  1835 — ^and  also  a  re-conveyance 
of  the  same  from  Elliott  to  Mintsey,  dated  April  17,  1847.  ] 

'^  I  thought  I  took  somewhat  unusual  pains  to  explain  to  the 
jury  the  proper  conception  of  adverse  possession,  and  how  far  it 
might  be  carried  by  color  of  title.  I  read  to  them  every  word 
upon  my  notes  on  the  subject,  and  I  question  much  if  the  plain- 
tiff thought  my  observations  on  the  possession  by  Theophilus 
Floyd  were  favorable  to  him;  though  I  did  not  instruct  the 
jury,  peremptorily,  that  it  was  adverse.  I  knew  too  little  of  the 
witnesses,  and  they  spoke  too  vaguely  about  dates  and  time,  to 
warrant  that,  as  I  conceived.    It  will  be  observed  that  the 
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whole  question  turned  upon  the  possession  of  Theophilus.  He 
lived  on  the  Sam.  Floyd  grant,  and  the  trespass  in  this  case 
was  on  the  Francis  Floyd  grant.  So  another  question  arose 
touching  the  extent  of  his  possession,  if  adverse  to  his  mothei^'s 
title  at  all — that  is  to  say,  whether  it  embraced  the  locus  in  quo* 
Unless  a  title  thereto  had  been  acquired  by  Theophilus  Floyd, 
it  remained  in  his  mother,  Isabel,  until  her  death  in  1837. 
Thenceforth  there  was  a  minority  that  prevented  the  acquisition 
of  title. 

"  The  jury  found  for  the  plaintiff  2-7 ths  of  the  land,  and  five 
dollars  damages." 

The  defendant  appealed,  and  now  moved  for  a  new  trial,  on 
the  following  grounds.  <':5w»as^ 

1.  Because  his  honor  refused  to  admi^^e^'H^^imQny  of  Hugh 
Floyd,  one  of  the  witnesses  to  the^e^Qfxjrovetj^^Jk^  executed 
by  Isabel  Floyd  to  Theophilus  Floyd,  to' |)rove<^§'*^n tents, 
when  it  was  in  proof,  that  the  ovieV^persdiilT^^nd  ;J^ 

who  drew  the  deed  were  dead,  an^rthat^'Thedpijlus^loyd,  to 
whom  it  was  delivered,  had  left  the  State'lbr  the^.^est,  twen- 
ty years  ago,  and  was  dead.  ,  ;~     ^^/^ 

2.  Because  his  Honor  erred  in  ruling,  as  incompetent,  the  dec« 
larations  of  Isabel  Floyd,  as  to  whom  the  land  belonged,  when 
it  had  been  proven  that  Theophilus  Floyd  had  been  living  on  it 
for  more  than  five  years,  before  1824,  claiming  and  using  it  as 
his  own. 

3.  Because  his  Honor  refused  to  admit  the  deed  from  J.  T. 
Sessions,  sheriff  of  Horry  district,  to  the  defendant,  dated  April, 
1828,  to  be  read  in  evidence  as  proof  of  title  in  defendant,  on 
the  ground  that  there  was  neither  evidence  of  a  judgment  or 
execution  against  Theophilus  Floyd.  Whereas,  it  is  insisted 
that  there  was  sufficient  proof  of  both,  and  that  upon  proof  of 
search  in  the  Clerk's  office,  where  it  could  not  be  found,  and  of 
its  existence  by  T.  A.  Beatty,  the  sheriff's  deed  ought  to  have 
been  received  as  proof  of  it,  and  that  he  acted  under  it  as  he 
professed  by  the  deed  to  have  done,  especially  when  it  was 
clearly  established  that  the  defendant,  by  his  tenants  and  those 
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claiming  under  him,  had  been  in  possession  of  the  land  ever 
since. 

4.  Because  his  Honor  refused  to  allow  any  portion  of  the  deed 
from  sheriff  Sessions  to  be  read  in  evidence,  (although  the  same 
had  been  proven  by  one  of  the  subscribing  witnesses,)  except 
the  description  of  the  lands  therein  contained,  excluding  the 
consideration  and  all  other  parts  of  the  deed,  whereas  it  is  in- 
sisted that,  upon  proof  of  the  deed,  and  its  admission  in  evi- 
dence, even  as  giving  color  of  title,  the  defendant  was  entitled 
to  have  the  whole  read. 

5.  Because  his  Honor  erred  in  his  charge  in  saying  to  the  jury 
that  it  was  his  "  impression"  that  the  return  and  proceedings  in 
partition  did  not  so  consolidate  the  different  tracts  of  land  allot- 
ted to  the  widow,  Isabel  Floyd,  as  to  enable  one  holding  the 
same  to  claim  title  by  possession  to  both,  notwithstanding  he 
cultivated  on  both  tracts  under  one  fence,  and  claimed  to  the 
extent  of  the  boundaries  designated  in  the  return  in  partition, 
when  it  is  insisted  that  he  should  have  charged  the  reverse  to 
be  the  law. 

6.  Because  his  Honor  erred  in  not  charging  the  jury  under 
the  proof,  that  where  one  used  and  claimed  the  land  as  his 
own,  his  possession  was  presumed  to  be  adverse,  especially  as 
it  was  proven  that  neither  Mrs.  Isabel  Floyd,  who  had  been, 
before  her  marriage,  the  rightful  owner^  (and  under  whom 
plaintiff  claimed,)  or  her  husband  laid  any  claim  to  the  land. 

7.  Because  the  undisputed  possession  of  Theophilus  Floyd, 
under  his  claim  of  title  for  fourteen  years,  vested  in  him  a 
complete  and  full  title  to  the  whole  lands  claimed  by  defend- 
ant, and  his  Honor  should  have  so  charged. 

8.  Because  it  was  clearly  proven  that  Theophilus  Floyd  was 
in  the  actual  possession  of  the  fields  and  house,  occupied  by 
the  defendant,  and  the  jury,  under  any  circumstances,  were 
bound  to  find  to  that  extent. 

9.  Because  the  possession  by  Theophilus  Floyd,  and  those 
claiming  under  him  from  1812  to  1837,  without  any  adverse 
claim  in  the  mean  time,  was  such  as  to  presume  a  grant  from 
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the  State,  or  a  deed  from  Isabel  Floyd,  and  the  jury  should 
have  been  so  instructed. 

Harllee,  for  the  motion,  cited  on  the  1st  ground,  6  Peters, 
352  ;  1  Green.  Ev.  §  83,  note  2 ;  1  Brocken.  R.  620 ;  9  Wheat. 
521  ;  4  M.  &  S.  48 ;  3  McC.  319 ;  3  McLean,  56  ;  2  Hill,  526 ;  2 
Mill,  80.  On  the  2d  ground,  1  Bail.  62 ;  2  Hill,  488 ;  2  Stark. 
R.  230 ;  1  Green.  Ev.  §  97.  On  3d  ground,  2  Brev.  183 ;  2  Hill, 
438  ;  2  Bay,  441.  On  5th  ground,  1  N.  &  McC.  357 ;  3  McC. 
261.  On  6th  ground,  1  Tread.  125 ;  and  on  7th  ground,  2 
McC.  289. 

Munroj  contra,  cited  6  Dana,  298;  1  Porter,  229. 

The  opinion  of  the  Court  was  delivered  by 

Frost,  J.  The  plaintiif  established  his  title  to  two-sevenths 
of  the  land  in  dispute,  by  the  purchase  of  their  distributive 
shares  from  two  of  the  heirs  of  Isabella  Floyd.  The  defendant 
claimed  under  Theophilus  Floyd,  the  son  of  Isabella.  The 
title  of  Theophilus  was  maintained  by  evidence  of  possession, 
adverse  to  his  mother,  acquired  and  held  sometime  between  the 
years  1812  and  1828 :  and,  also,  by  parol  evidence  of  a  deed  of 
conveyance  from  Isabella  to  Theophilus  Floyd.  The  defendant 
derived  title  to  himself  from  Theophilus,  by  purchase  of  the 
land  at  sheriff's  sale,  under  a  decree  in  summary  process  against 
Theophilus,  in  1828.  Isabella  Floyd  died  in  1837  :  and  since 
that  time  the  title  of  the  plaintiff  has  been  protected  by  minori- 
ties against  any  claim  by  adverse  possession.  In  1835,  the  de- 
fendant conveyed  the  land  to  Samuel  Elliott,  who  re-conveyed 
it  to  the  defendant  in  1847. 

The  defendant  having  held  possession  of  the  land  only  seven 
years  under  the  sheriff's  deed,  when  he  conveyed  to  Elliott, 
acquired  no  title  by  possession,  under  color  of  that  deed :  and 
Elliott  acquired  no  title  by  his  possession,  before  he  re-conveyed 
to  the  defendant,  in  consequence  of  the  death  of  Isabella  and 
the  minorities  of  some  of  her  distributees. 

The  defence  to  the  action,  then,  rested  on  proof  of  the  alleged 
deed  of  conveyance  from  Isabella  to  Theophilus  Floyd :  and  on 
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proof  of  adverse  possession  by  Theophilus,  for  ten  years  before 
his  mother's  death.  Proof  of  such  adverse  possession  would 
have  been  sufficient  to  defeat  the  plaintiff's  recovery,  even 
though  the  defendant  had  not  proved  title  in  himself  derived 
from  Theophilus. 

But  the  defendant  oflfered  in  evidence  the  sheriff's  deed: 
which  was  not  admitted.  The  rejection  of  the  deed  is  the  sub- 
ject of  the  third  ground  of  appeal.  The  exclusion  of  it  might 
be  supported,  on  the  ground  that  it  was  immaterial  to  either  of 

the  issues  on  which  the  case  was  to  be  decided.    Under  the 

« 

deed,  the  defendant  could  acquire  no  title  unless  Theophilus 
had  title :  and  if  title  was  shewn  in  Theophilus,  that  was  a 
sufficient  defence.  If  Theophilus  had  not  title,  the  sheriff's 
deed  to  the  defendant  could  only  serve  to  define  the  extent  of 
his  possession.  But  he  held  possession  under  the  deed  only 
seven  years :  and  having  (by  the  verdict)  established  no  title  by 
*  adverse  possession  at  all,  evidence  of  the  extent  of  his  claim  was 
wholly  useless.  But  the  deed  was  properly  rejected,  because 
there  was  no  evidence  of  any  decree  against  Theophilus  Floyd 
to  authorize  the  sale  of  the  land  by  the  sheriff.  The  entry  on 
the  docket,  •*  decree  by  default,"  was  no  judgment.  {Evans  vs. 
Hindsj  1  McM.  490.)  A  decree  must  be  entered  in  the  minutes 
of  the  Court.  (McCall  vs.  Boatwright,  2  Hill,  438  ;  Gage  vs. 
Santon,  2  Mill,  248.)  The  entry  in  the  minutes  of  "  decree  "  at 
the  top  of  the  column,  did  not  shew  whether  it  was  rendered  for 
the  plaintiff  or  for  the  defendant :  nor,  if  for  the  plaintiff,  whether 
it  was  rendered  against  both  the  defendants.  The  evidence  is 
very  strong  to  shew  that  the  decree  could  not  have  been  rendered 
against  Theophilus. 

The  defendant  also  excepts  to  the  exclusion  of  the  testimony 
of  Hugh  Floyd,  to  prove  the  contents  of  a  deed  of  conveyance 
from  Isabella  to  Theophilus  Floyd,  alleged  to  be  lost. 

It  is  quite  clear  that  unless  proof  is  adduced  of  the  loss  or 
destruction,  satisfactory  to  the  Court,  secondary  evidence  of  the 
contents  of  a  deed  cannot  be  submitted  to  the  jury.  No  uniform 
rule  can  define  the  requisite  evidence  in  all  cases  to  establish  the 
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loss.  This  must  depend  on  the  circumstances  of  each  case. 
YSThen  there  is  no  motive  nor  interest  to  suppress  the  original,  and 
when  there  is  no  danger  of  fraud,  less  diligence  in  the  search  and 
inquiry  for  the  deed  is  demanded,  than  in  cases  of  a  contrary 
character.  Ordinary  diligence  is  sufficient  for  the  introduction 
of  an  office  copy  of  a  recorded  deed.  The  record  affords  assur- 
ance both  of  the  formal  execution  of  the  deed  and  of  its  con- 
tents ;  and  there  can  be  no  motive  to  suppress  the  original.  But 
when  it  is  proposed,  solely  by  the  testimony  of  witnesses,  to 
prove  the  execution  of  a  deed  and  its  contents,  the  danger  of 
mistake  from  ignorance,  bias  and  forgetfulness,  even  when  the 
witnesses  are  honest,  and  the  temptation  to  perjury,  which  the 
admission  of  such  evidence  offers,  require  that  the  conditions  on 
which  it  may  be  received  shguld  be  strictly  enforced.  The  rule 
stated  in  1  Phil.  Ev.  258,  and  abundantly  supported  by  authority, 
is,  that  whenever  the  writing  in  question  is  traced  to  a  particular 
individual,  who  is  alive,  he  should  be  called  to  give  some  account 
of  the  instrument :  and  if  he  is  dead,  inquiry  should  be  made  of 
such  persons  as  must  be  presumed  to  have  it  in  their  possession. 
This  preliminary  inquiry  may  prevent  the  setting  up  of  a  ficti- 
tious deed,  as  it  may  result  in  the  discovery  that  no  deed  was 
ever  executed.  In  this  case,  if  Theophilus  Floyd  were  alive  and 
examined  respecting  the  loss,  he  might  prove  that  no  deed  was 
executed  by  his  mother  to  him ;  or  he  could  best  have  proved  its 
loss  and  contents.  Enquiry  should  next  be  made  of  his  legal 
representatives,  who  must  be  presumed  to  have  it  in  their  posses- 
sion. This  was  not  done.  The  evidence  of  the  loss  or  destruc- 
tion of  the  deed  cannot  be  satisfactory,  when  the  persons  who 
must  be  presumed  to  have  the  possession  of  it,  have  not  been 
examined.  That  Theophilus  Floyd  resided  and  died  in  the  State 
of  Alabama,  cannot  dispense  with  the  examination  of  his  legal 
representatives  respecting  the  loss  of  the  deed,  any  more  than  it 
should  dispense  with  their  examination  respecting  any  other  fact 
necessary  to  the  defendant's  recovery.  {lAttle  vs.  Delancey,  5 
Binn.  266 ;  Bush  vs.  Hasbrouck,  12  Johns.  R.  192 ;  Bunch  vs. 
Hurst,  3  Des.  Eq.  273 ;  1  Phill.  Evid.  256.) 
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At  the  trial,  the  answer  of  Hugh  Floyd  to  the  question,  "  Did 
you  ever  hear  your  mother  say  whose  the  land  was  ?"  was  ex- 
cluded. The  exclusion  is  excepted  to  in  the  several  grounds  of 
appeal,  because  the  declarations  of  Isabella  Floyd  were  relevant 
and  material  to  shew  the  adverse  possession  of  Theophilus.  The 
question  was  not  asked  in  connection  with  that  issue,  though 
it  afterwards  appeared  that  her  answer  might  be  important  to 
maintain  it.  If  the  admission  of  the  answer  had  been  urged  on 
that  ground,  it  would  not  have  been  excluded. 

The  plaintiff  claims  under  the  heirs  of  Isabella  Floyd ;  and 
her  declarations,  against  her  interest,  respecting  her  title,  or  the 
character  of  her  possession,  or  of  the  defendant's  possession,  as 
adverse  to  her  right  to  the  land,  were  competent  for  the  defend- 
ant. They  are  to  be  received  as  admissions  which  would  be 
evidence  against  herself,  if  she  was  the  plaintiff:  and  equally 
affect  the  plaintiff  who  claims  the  land  under  a  title  derived  from 
her  heirs.  The  acknowledgment  of  tenancy  by  a  party  to  the 
suit,  or  by  the  person  under  whom  the  party  claims,  is  constantly 
received  in  evidence  to  shew  the  character  of  his  possession.  So 
declarations  of  gift  are  admitted  to  support  an  adverse  possession 
in  the  donee  and  those  claiming  under  him,  against  the  donor 
and  his  privies  in  estate.  The  same  rule  applies  to  admissions 
by  the  owner,  against  his  interest,  respecting  a  disputed  boundary. 
(1  Phill.  Evid.  258 ;  Sumner  vs.  Murphy,  2  Hill,  488  ^  Simmons 
vs.  Parsons,  in  a  note  to  that  case.) 

On  this  ground  the  motion  must  be  granted. 

O'Neall,  Evans,  Wardlaw,  Withers  and  Whitneb,  JJ. 
concurred. 

Motion  granted. 
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John  Praser  ^  Co.  vs.  Tenants,  Clow  Sf  Co, 

As  a  general  proposition,  the  instructions  given  by  a  principal  to  his  agent  constitute 
the  leading  outlines  of  the  contract  between  them,  and  the  agent,  who  seeks  a  re- 
course upon  his  principal,  must  shew  that  he  has  conformed  to  the  instructions. 

But  where  the  instructions  of  the  principal  are  silent,  much  of  necessity  must  often 
be  left  to  the  discretion  of  the  agent;  and  if,  in  the  absence  of  instructions,  there  be 
a  known  usage  oi  trade,  or  a  mode  of  transacting  business,  applicable  to  a  particu- 
lar agency,  the  agent  is  not  only  permitted,  but  it  is  his  duty  to  conform  to  it. 

Before  Evans.  J.  at  Charleston,  Fall  Term,  185]. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
"  On  the  3d  July,  1847,  the  defendants  wrote  to  the  plaintiffs, 
directing  them  to  buy  500  bales  of  cotton,  and  "  for  the  amount 
to  draw  on  our  friends,  Messrs.  James  Lee  &  Co.  New  York,  at 
ten  to  sixty  days  sight,  as  may  be  most  convenient  to  you."  On 
the  30th  July,  Lee  &  Co.  wrote  to  Fraser  <fc  Co.  agreeing  to  ac- 
cept, and  saying,  "  on  the  receipt  of  invoice  and  bills  of  lading, 
such  drafts  conforming  thereto  will  have  due  honor."  About  the 
1st  of  October,  the  cotton  was  purchased,  and  before  the  8th  was 
put  on  board  of  a  ship  which  sailed  on  the  15th.  On  the  5th 
October,  Fraser  &  Co.  notified  Lee  &  Co.  that  they  had  drawn 
on  them  at  13  days,  for  $13,000,  and  would  draw  for  the  balance 
(about  $7,000)  the  next  day.  In  this  letter  they  say,  "  these 
drafts  will  not  be  presented  for  some  days,  but  you  will  be  good 
enough  to  notice  their  maturity,  and  negotiate  on  your  said 
friends  accordingly.  We  will  transmit  you  one  of  the  bills  of 
lading  in  a  few  days." 

"  On  the  8th  October,  Fraser  &  Co.  wrote  to  the  defendants, 
who  reside  in  Liverpool,  informing  them  of  the  shipment,  and 
saying  they  had  first  taken  the  bills  of  lading  in  their  (the  defend- 
ants') names,  but  had  afterwards  cancelled  these  and  taken  out  new 
bills  to  their  own  order.  The  reason  assigned  for  this  change  was 
the  distrust  from  the  failure  of  certain  large  houses  in  Liverpool- 
The  words  are,  "  in  the  face  of  such  failures,  we  are  sure  there 
will  be  difficulty  in  negotiating  on  English  houses,  (for  none  can 
stand  higher  than  those  that  have  failed,)  and  Messrs.  Lee  &  Co. 
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may  find  it  convenient  to  have  the  bills  in  that  form  in  effecting 
their  negotiations."  This  letter  was  enclosed  in  one  to  Lee  & 
Co.  unsealed,  with  a  request  that  they  would  read  it  and  forward 
it  by  the  packet  of  the  16th.  In  this  letter  was  also  enclosed  the 
bills  of  ladmg  endorsed  in  blank.  In  the  letter,  Eraser  &  Co. 
say,  "  we  will  thank  you  to  negotiate  for  the  amount  with  Mr. 
E.  L.  Trenholm,  who  is  in  New  York,  and  will  call  on  you.  The 
bill  for  $13,000  we  have  kept,  intending  to  run  the  time  out,  but 
it  is  now  cancelled."  This  letter  was  sent  enclosed  to  E.  L, 
Tienholm,  but  he  having  left  New  York,  it  was  returned  to 
Charleston. 

"  On  the  23d  October,  Fraser  &  Co.  wrote  to  Lee  &  Co.  en- 
closing the  letters  which  had  been  sent  to  Trenholm  as  above 
stated,  with  the  bills  of  lading  endorsed,  and  requested  that  the 
amount  should  be  paid  into  Bank.  They  also  informed  them  that 
the  ship  sailed  on  the  16th. 

"  On  the  27th  October,  Lee  &  Co.  wrote  to  Fraser  &  Co.  de- 
clining to  accept  the  bills  of  lading,  and  to  pay  for  the  cotton 
without  further  directions  from  their  principals.  Tenants,  Clow 
Sc  Co.  on  account  of  "  the  change  in  the  consignment,  and  the 
delay  in  sending  the  shipping  documents."  After  this  refusal, 
Trenholm  went  on  to  New  York.  Negotiations  were  had  with 
Lee  &  Co.  who  finally  proposed  that  they  would  accept  bills  drawn 
on  them  at  sixty  days,  on  the  condition  that  the  transaction 
should  be  ratified  by  their  principals.  This  was  refused  on  the 
4th  November,  and  on  the  same  day  Trenholm  wrote  to  the  de- 
fendants enclosing  copies  of  the  correspondence,  and  enclosing 
also  the  letter  of  Fraser  <fc  Co.  to  them  of  the  8th  of  October. 
Notice  was  also  given  that  Fraser  <k  Co.  had  drawn  on  them  for 
the  amount  of  the  cotton,  but  the  bills  of  lading  did  not  accom- 
pany the  letter,  but  were  sent  with  the  bill  of  exchange  to  the 
Bank  of  Liverpool. 

"  On  the  3d  December,  Tenants,  Clow  &  Co.  wrote  to  Fraser 
&  Co.  acknowledging  the  receipt  of  the  letter  of  the  4th  of  No- 
vember. They  say  on  the  same  day  they  were  waited  on  by 
Mr.  Langton,  of  the  Bank  of  Liverpool,  who  said  he  had  the 
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bills  of  lading  and  the  draft,  but  had  peremptory  orders  not  to 
deliver  the  bills  of  lading  without  payment  of  the  draft.  Accept- 
ance was  refused.  Subsequently  an  offer  was  made  to  deliver 
them  on  acceptance,  but  this  was  also  refused.  They  also  say, 
that  for  the  reasons  assigned,  they  decline  to  have  any  thing  to 
do  with  the  cotton,  and  approve  the  conduct  of  Lee  &  Co.  in 
every  particular.  The  cotton  was  afterwards  sold  on  account  of 
Fraser  &  Co.  at  a  great  loss,  which  is  sought  to  be  recovered  in 
this  action.  In  addition  to  the  letters,  there  was  some  parol  evi- 
dence, which  I  will  now  state. 

"  Mr.  Adger  said,  it  was  very  usual  to  take  the  bills  of  lading 
to  the  order  of  the  shipper,  when  endorsed  it  is  under  the  control 
of  the  holder,  and  will  facilitate  his  negotiation  of  bills  drawn  on 
the  shipment,  and  is  often  demanded  by  the  drawee  of  such  bills 
as  a  security.  To  take  the  bill  of  lading,  payable  to  the  order 
of  the  shipper,  would  be  no  departure  from  his  instructions,  if  he 
endorsed  and  forwarded  them  as  directed.  It  could  work  no  in- 
jury to  the  principal.  The  failure  of  Reed,  Irving  &  Co.  and 
other  houses  in  Liverpool,  occasioned  great  embarrassment  and 
great  difficulty  in  negotiating  bills,  and  in  such  case  it  was  a 
great  advantage  to  one  negotiating  a  bill  of  exchange  to  have 
the  bills  of  lading.  The  steamer  from  Boston,  of  the  1st  Novem- 
ber, would  anticipate  a  vessel  from  this  port,  sailing  on  the  15th 
of  October.  The  bill  of  lading  is  the  evidence  of  ownership.  If 
in  the  bill  a  name  be  mentioned,  the  cotton  would  belong  to  him, 
but  if  payable  to  order,  then,  when  endorsed,  it  would  belong  to 
the  holder.  An  agent  would  have  the  right  to  change  a  bill  to 
A.  B.  to  one  payable  to  order.  The  bill  in  this  form  was  the  best 
security  to  the  agent  in  New  \  ork.  The  agent  should  send  the 
bills  of  lading  immediately,  and  his  sending  them  to  another 
might  imply  a  suspicion. 

*'  Mr.  Matheison  said  that  an  agent  to  buy  was  usually  reim- 
bursed by  the  bill  drawn  according  to  directions.  The  usual 
mode  is  to  draw  to  order,  and  to  endorse  the  bills  of  lading.  The 
agent  drawn  on  has  a  right  to  complain  if  this  is  not  done.  The 
steamer  from  Boston,  of  the  1st  November,  would  arrive  at  Liver- 
26 
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pool  before  a  vessel  sailing  from  this  port  on  the  15th  of  October. 
If  a  bill  of  lading  be  sent  to  a  third  person  to  be  delivered,  no 
right  would  pass  until  it  was  delivered.  It  is  no  deviation  from 
the  usual  practice  to  send  the  bills  to  a  partner  in  New  York  to 
be  delivered.  Bills  of  lading  sent  to  New  York  are  usually  pay- 
able to  order,  that  the  agent  there  may  sell  his  bill  of  exchange, 
and  secure  it  by  a  delivery  of  the  bills  of  lading.  A  delay  of 
nineteen  days  in  the  delivery  might  or  might  not  be  a  prejudice. 
The  principal  might  be  benefitted  by  having  the  bills  of  lading} 
as  he  might  in  an  emergency  raise  money  on  them.  This  was 
all  the  evidence. 

"  I  charged  the  jury  as  follows,  so  far  as  my  charge  is  brought 
into  question  by  the  grounds  in  the  notice.  That  Fraser  <fc  Co. 
when  they  bought  the  cotton,  accepted  the  terms  proposed.  These 
were : 

"  1.  That  Fraser  <fc  Co.  should  buy  for  Tenants,  Clow  &  Co. 
500  bales  of  cotton.  In  making  the  purchase,  they  were  agents 
merely,  and  the  cotton,  when  bought,  belonged  to  the  defendants. 

"  2.  The  plaintiffs  were  to  pay  for  the  cotton,  and  were  to  be 
reimbursed  by  bills  on  Lee  &  Co.  at  from  10  to  60  days  after 
sight.  That  this  was  the  mode  of  payment  as  agreed  on  by  the 
contract,  and  Fraser  &  Co.  had  no  right  to  demand  any  other. 

"  3.  That  the  bills  of  lading  were  to  be  sent  to  Lee  &,  Co.  as 
a  condition  of  their  acceptance. 

"After  stating  what  I  supposed  to  be  the  contract,  I  instructed 
the  jury  that  Fraser  &  Co.  had  no  right  to  change  the  mode  of 
payment.  If  they  did  so,  it  was  a  disaffirmance  of  the  contract, 
which  dischdrged  the  defendants  from  any  obligation  to  perform. 
I  then  stated  the  evidence  and  expressed  my  opinion,  that  neither 
the  request  to  arrange  for  the  payment,  as  made  in  the  letter  of 
the  8th,  with  Trenholm,  or  the  request  in  the  letter  of  the  23d, 
to  pay  the  money  into  Bank,  was  such  a  change  in  this  part  of 
the  contract  as  discharged  the  defendants  from  liability.  It  was 
a  mere  request  that  the  money  should  be  paid  without  the  for- 
mality of  drawing  a  bill,  but  no  demand  that  the  money  should 
be  paid  at  different  times  than  those  agreed  on.    Mr.  Matheison 
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said  it  was  no  deviation  from  usage  to  send  the  bills  of  lading  to 
Trenholm,  one  of  the  partners,  in  New  York,  and  the  jury  were 
instructed  that  if  this  was  done  bonafde^  that  Trenholm  might 
deliver  them  to  Lee  &  Co.  it  was  the  same  as  if  sent  directly  to 
Lee  &,  Co.  and  in  my  judgment  would  not  discharge  the  defend- 
ants, especially  as  the  bills  were  afterwards  sent  in  time  to  be 
forwarded  to  England  before  the  cotton  would  arrive.  I  also 
told  the  jury  that  drawing  a  bill  on  the  defendants  for  the  amount 
of  the  cotton,  after  Lee  &  Co.  had  refused  to  receive  the  bills  of 
lading  and  to  pay  for  the  cotton,  though  a  departure  from  the 
contract  as  to  the  mode  of  payment,  yet  it  had  been  forced  on 
them  by  the  refusal  of  Lee  6c  Co.  to  pay  according  to  the  origi- 
nal contract. 

^'  2.  That  Lee  &  Co.  had  stipulated  that  the  bills  of  lading 
should  be  sent  to  them.  Nothing  was  said  in  the  letters  as  to 
the  person  to  whom  the  bills  should  be  payable,  and  I  did  not 
consider  the  bills  as  sent  was  any  deviation  from  the  original 
contract.  It  was  a  time  of  great  commercial  embarrassments, 
and  the  form  used  was  a  benefit  to  Lee  &  Co.  and  no  prejudice 
to  the  defendants.  Nor  did  I  consider  the  change  in  the  bills 
was  any  violation  of  the  duty  of  Fraser  &  Co.  as  agents,  having 
the  control  of  the  shipment  The  instructions  of  the  principal 
were  silent  on  the  subject,  and  they  might  well  conclude,  under 
the  circumstances,  that  the  change  was  desirable.  But,  in  con- 
clusion, I  told  the  jury  that  if  the  change  in  the  bills  of  lading, 
and  thoy  were  sent  to  Trenholm  instead  of  Lee  &,  Co.  in  order 
that  Trenholm  might  withhold  them,  unless  payment  was  made 
or  secured  in  some  way  inconsistent  with  the  contract,  that  was 
an  assertion  of  title  to  the  property  as  owner  inconsistent  with 
their  agency,  which  discharged  the  defendants  from  their  obli- 
gation to  perform,  and  if  they  found  this  fact  to  be  true,  then 
their  verdict  should  be  for  the  defendants.  In  any  other  view,  I 
thought  the  plaintiffs  entitled  to  a  verdict.  I  am  not  sure  but  on 
this  point  I  stated  the  law  too  strongly  lor  the  defendants.  A 
mere  design  to  violate  a  contract,  which  was  never  executed,  and 
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from  which  no  injury  resulted  to  the  other,  can  hardly  be  a  vio- 
lation or  refusal  to  perform." 
Verdict  for  plaintiffs. 

The  defendants  appealed  and  now  moved  for  a  new  trial,  on 
the  following  grounds : 

1.  Because  his  Honor  erred  in  charging  the  jury,  that  neither 
in  omitting  to  send  the  bills  of  lading  directly  to  Lee  &  Co.,  nor 
in  requiring  them  by  their  letters  of  the  8th  and  23d  of  October, 
1847,  to  negotiate  with  E.  L.  Trenholm,  or  pay  the  money  into 
Bank,  nor  in  drawing  directly  on  Tenants,  Clow  &  Co.  in  Liver- 
pool, instead  of  drawing  on  Lee  &  Co.,  did  the  plaintiffs,  Fraser 
&  Co.  depart  from  the  instructions  of  their  principal. 

2.  Because  his  Honor  erred  in  charging  the  jury,  that  the  mo- 
tive of  Fraser  &  Co.  determined  the  character  of  their  act  in 
changing  the  bills  of  lading  and  forwarding  them  to  their  own 
partner  in  New  York  and  keeping  the  control  of  them,  and  that 
the  jury  were  to  judge  of  this  motive  :  whereas,  it  is  submitted, 
that  the  act  itself  was  inconsistent  with  any  claim  of  agency 
and  asserted  their  ownership  of  the  cotton  shipped. 

3.  Because,  as  agents,  Fraser  &  Co.  were  bound  to  send  the 
bills  of  lading  direct  to  Tenants,  Clow  &  Co.  or  to  Lee  &  Co, 
and  to  draw  on  the  latter  bills  at  from  10  to  60  days,  and  any 
deviation  from  this  course  released  the  principals  from  obligation 
to  fulfil  the  contract. 

4.  Because  the  rescinding  of  the  bills  of  lading,  and  the  sub- 
sequent conduct  of  Fraser  &  Co.  asserted  rights  inconsistent  with 
the  character  of  agents,  and  authorized  Tenants,  Clow  &,  Co.  to 
reject  the  cotton. 

5.  Because  the  construction  of  the  contract  is  matter  of  law  to 
be  decided  by  the  Court,  and  that  the  verdict  being  against  the 
true  construction,  ought  to  be  set  aside. 

Memminger^  for  appellants,  cited  3  Johns.  R.  534 ;  1  Camp. 
53  ;  5  B.  ik  P.  61 ;  11  Eng.  C.  L.  R.  254 ;  4  Wash.  C.  C.  R.  549; 
1  lb.  453 ;  Paley  on  Ag.  28  ;  4  Robins.  Ad.  R.  218 ;  9  Cranch, 
189 ;  8  lb.  31 7 ;  1  Wheat.  203 ;  Story  on  Con.  §  303. 

Petigruj  contra. 
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The  opinion  of  the  Court  was  delivered  by 

Whitner,  J.  The  plaintiffs,  factors  in  Charleston,  were  au- 
thorized to  buy  cotton  for  the  defendants,  merchants  in  Liverpool. 
Five  hundred  bales  were  bought  and  shipped,  which  the  defend- 
ants, under  the  circumstances,  declined  to  accept,  whereupon  the 
cotton  was  sold  at  considerable  loss,  and  this  action  was  brought 
and  a  recovery  had  in  the  Court  below  for  the  difference. 

The  precise  character  of  the  contract  between  these  parties, 
the  extent  and  effect  of  alleged  deviations  therefrom,  having  le- 
ference  to  the  relation  they  sustained  to  each  other,  have  under- 
gone a  searching  analysis  by  appellants'  counsel. 

The  grounds  of  appeal  complain  of  a  departure  by  the  agents 
from  the  instructions  of  their  principals,  whereby  the  latter,  it  is 
insisted,  were  released  from  their  obligation  to  fulfil  their  contract, 
and,  consequently,  that  no  cause  of  action  had  accrued.  It  is 
ui^ed  that  the  act  of  the  plaintiffs,  in  a  given  instance,  was  in- 
consistent with  any  claim  of  agency  ;  that  the  true  construction 
of  this  contract  was  wholly  matter  of  law,  and,  consequently,  for 
the  Court  alone ;  and  error  is  attributed  to  the  presiding  Judge  in 
his  instructions  to  the  jury  in  certain  particulars  enumerated.  To 
these  grounds  and  the  facts  of  the  case,  reference  will  be  made 
in  their  order,  without  a  detailed  narrative,  as  the  report  of  the 
Judge  is  full  and  minute,  presenting  the  eatire  transaction.  As 
a  general  proposition,  the  instmctions  given  constitute  the  lead- 
ing outlines  of  the  contract,  and  the  agent,  who  seeks  a  recourse 
on  his  principal,  must  show  that  he  has  conformed.  As  it  is 
said,  "  if  the  order  or  power  given  marks  precisely  what  is  to  be 
done,  he  who  accepts  and  executes  it  ought  to  keep  close  to  what 
is  prescribed  in  it."  (1  Dom.  B.  1,  Tit.  15.)  The  primary  obli- 
gation of  an  agent,  whose  authority  is  limited  by  instructions,  is 
to  adhere  faithfully  to  those  instructions  in  all  cases  to  which 
ihey  ought  properly  to  be  applied.  {Bundle  vs.  Moore^S  Johns. 
Cas.  36.)  Very  exact  conformity  to  orders  is  required  in  the  exe- 
cution of  a  commission  to  purchase,  especially  as  to  price,  quality 
or  kind,  and  the  destination  proper  of  the  thing  purchased. 
Slight  deviations  in  these  particulars  may  justify  a  repudiation 
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of  the  contract.  (Paley  on  Agency,  28.)  These  are  ingredients 
essential  in  their  character,  and  is  referred  to  now  only  as 
illustrative  of  general  principles.  The  deviations  here  com- 
plained of  are  as  to  other  points  and  involve  other  questions,  and 
there  are  many  modifications  of  general  principles  applicable  to 
the  exigencies  of  such  agencies.  Mr.  Story,  in  his  work  on 
Agency,  sums  up  one  of  his  chapters  by  saying,  '^  that  there  are 
certain  duties  appropriate  and  belonging  to  certain  classes  of 
agencies  resulting  either  from  the  general  usages  of  business,  or 
the  habit  of  dealing  between  the  parties,  or  the  special  functions 
to  be  performed,  which  cannot  be  deemed  of  universal  applica- 
tion or  obligation."    (Story  on  Agency,  §  209.) 

The  alleged  departures  from  instructions  are  enumerated  in  the 
first  ground,  and  are : 

First.  In  not  sending  the  bills  of  lading  directly  to  Lee  &  Co. 
instead  of  enclosing  to  one  of  their  own  firm,  then  supposed  to 
be  in  New  York. 

Second.  In  requiring  hee  &  Co.  to  negotiate  with  E.  L.  Tren- 
holm,  the  individual  above  alluded  to,  instead  of  drawing  at 
once  on  Lee  &  Co.  as  they  had  been  authorized. 

Third.  In  requesting,  subsequently,  a  payment  into  Bank  by 
Lee  &  Co.  at  their  earliest  convenience. 

Fourth.  In  drawing  directly  on  defendants  subsequently,  when 
Lee  &  Co.  had  declined  to  act  in  the  premises  without  further 
advices,  &c. 

As  to  the  mode  of  transmitting  the  bill  of  lading,  the  instruc- 
tions were  silent,  and  the  question  of  course  presents  itself,  if  one 
of  several  modes  be  selected,  and  delay  ensues,  shall  the  agent 
be  held  to  answer  for  the  casualty  because  the  adoption  of  another 
might  have  been  more  fortunate  ?  Had  it  been  committed  to  one 
of  the  partners  going  forward,  a  like  disaster  may  have  befallen 
it,  and  yet,  I  presume,  on  the  score  of  prudence,  such  a  course 
would  have  been  regarded  well  advised.  In  the  absence  of 
direction  from  the  employer,  the  Judge  subjected  this  act  of  plain- 
tiffs to  the  double  test,  whether  it  was  in  conformity  with  usage, 
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and  whether,  in  fact,  in  this  particular,  it  was  bona  fde  on  the 
part  of  plaintiffs. 

These  were  considerations  properly  arising,  such  as  were  ap- 
propriate for  the  jury,  and  when  found  by  them,  authorize  a  legal 
conclusion  adverse  to  appellants'  proposition. 

On  the  Circuit,  the  Judge  instructed  the  jury  that  plaintiffs  had 
no  right  to  change  the  mode  of  payment,  and  ii  they  did  so,  it 
was  a  disaffirmance  of  the  contract,  which  discharged  the  de- 
fendants. This  points  to  the  second  and  third  enumerations  con- 
tained in  the  first  ground  of  appeal.  The  letter  of  instruction  gave 
authority  to  draw  on  Lee  &  Co.  of  New  York,  at  from  10  to  60 
days  sight,  as  may  be  most  convenient  to  plaintiffs.  Lee  &  Co. 
promised  to  give  due  honor  to  such  draft  on  the  receipt  of  invoice 
and  bills  of  lading.  When  the  bill  of  lading  was  forwarded  to 
Trenholm,  and  instead  of  drawing  on  Lee  <fc  Co.  they  were  au- 
thorized to  negotiate  with  him  for  the  amount,  here  was  no  new 
term  imposed.  It  was,  in  effect,  but  a  postponement  to  draw 
until,  by  personal  interview,  the  day,  within  the  instructions, 
best  suited  to  the  convenience  of  Lee  &  Co.,  might  be  ascer- 
tained, beneficial  to  the  drawees  and  in  no  way  prejudicial 
to  the  principals,  or  outside  of  their  instructions.  If  that  was 
the  design,  and  it  is  a  legitimate  inference,  the  conclusion 
follows  and  excludes  the  idea  of  deviation  firom  the  contract  in 
its  greatest  strictness.  So  again,  when  the  bill  of  lading  was 
subsequently  forwarded,  and  Lee  &  Co.  requested  to  pay  the 
amount  at  their  earliest  convenience  into  Bank  to  the  credit  of  the 
plaintiffs,  we  are  to  inquire  wherein  was  the  deviation.  Lee  & 
Co.  were  to  accept  and  pay,  by  original  agreement,  by  draft  at 
from  10  to  60  days  sight,  on  receiving  the  invoice  and  bills  of 
lading.  By  substitution,  the  latter  were  sent,  these  being  essen- 
tial to  Lee  <S&  Co.  and  the  payment  as  to  time  was  Submitted  to 
their  convenience.  A  Bank  was  indicated  as  a  suitable  recipient 
for  the  fund,  instead  of  the  holder  of  a  bill  of  exchange,  and  the 
day  of  payment  to  be  fixed  by  the  debtor  at  his  earliest  conve- 
nience, instead  of  the  creditor  at  the  shortest  moment  his  cupidity 
or  apprehension  might  suggest.    Unless  there  is  some  magic  in 
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a  bill  of  exchange,  unknown  to  this  Court,  the  consequences 
sought  by  this  defence  should  not  be  permitted.  Certainly  the 
declension  of  Lee  ic  Co.  was  not  put  on  this  footing,  nor  can  an 
avoidance  of  the  contract  by  these  defendants  be  sanctioned  on 
this  account.  The  remaining  objection  taken  in  the  first  ground, 
because  the  defendants  were  directly  drawn  on  subsequently, 
cannot  avail.  Lee  &  Co.  had  refused  to  receive  the  bill  of  lading 
or  pay  for  the  cotton,  anJ  hence  the  propriety  and  necessity  of 
resorting  to  defendants.  The  call  upon  them  to  accept  or  repu- 
diate was  proper  and  indispensable.  The  second  ground  of  ap- 
peal maintains  that  the  act  of  changing  the  bills  of  lading  and 
forwarding  to  their  own  partner  in  New  York,  was,  of  itself,  in- 
consistent with  any  claim  of  agency,  and  that  motive  could  in 
no  way  determine  its  character.  It  will  be  perceived,  by  a  care- 
ful review  of  the  charge  of  the  presiding  Judge,  that,  in  the  con- 
sideration of  this  question,  the  double  aspect,  in  which  it  was 
treated  on  Circuit,  rendered  the  rule  more  stringent  as  to  the  claim 
set  up  by  plaintiffs,  and,  to  the  extent  it  operated,  was  beneficial 
to  the  defendants. 

The  plaintiffs  were  held  to  shew,  not  only  that  the  act  of 
changing  the  bills  of  lading  was,  of  itself,  consistent,  but  that  in 
its  performance  the  purpose  was  pure.  The  motive  of  the  party 
belonged  to  the  jury,  and  so,  too,  the  question  of  usage  upon 
which  the  act  itself  and  by  itself  was  to  be  viewed.  The  rea- 
son given  was,  in  their  judgment,  sufficient  to  rescue  the  act  from 
suspicion,  and  as  a  question  of  commercial  usage,  both  in  refer- 
ence to  the  proper  mode  of  taking  out  the  bill  of  lading  origi- 
nally, which  is  brought  up  in  the  third  ground,  and  of  the  right 
of  the  agent  to  change  it,  the  proof  was  direct  and  positive.  And 
this  also  is  established  by  the  verdict. 

The  presiding  Judge  held  that,  as  to  the  bills  of  lading,  the 
instructions  of  the  principals  were  silent.  Much  of  necessity  must 
often  be  left  to  the  discretion  of  the  agent,  and  if,  in  the  absence 
of  instructions,  there  be  a  known  usage  of  trade,  or  a  mode  of 
transacting  business  applicable  to  a  particular  agency,  in  such 


APPEALS  AT  LAW.  385, 

Charleston,  JaDuaiy,  1852. 

case  the  agent  is  not  only  permitted,  but  it  is  his  duty  to  conform 
to  it.    (Story  on  Agency,  §  199.) 

If  the  order  or  power  be  indefinite,  the  agent  may  set  such 
bounds,  or  give  to  it  such  extent,  as  may  reasonably  be  presumed 
to  be  agreeable  to  the  intention  of  the  person  who  makes  the 
order  or  gives  the  power,  whether  it  be  with  regard  to  the  thing 
itself  which  is  to  be  done,  or  the  way  of  doing  it.  (1  Dom.  B. 
1,  Tit.  1.)  This  is  a  rule  of  civil  law  and  founded  in  good  sense. 
What  better  exponent  of  the  nature  and  extent  of  implied  au- 
thority can  be  resorted  to,  I  cannot  conceive.  They  are  not 
looked  to  for  the  purpose  of  enlarging  the  powers  of  the  agent, 
but  for  the  purpose  of  interpreting  the  powers  conferred.  It  can- 
not be  admitted  that  these  bills  of  lading,  as  soon  as  taken  out, 
were  without  and  beyond  the  control  of  the  agent,  thereby  in- 
vesting a  full  and  complete  title  in  another,  analagous,  as  it  has 
been  insisted,  to  the  transaction  of  bargain  and  sale,  wherein  the 
execution  of  the  deed  passes  the  title.  The  right  to  the  posses- 
sion, management  and  control,  with  which  these  plaintiffs  were 
entrusted  and  could  properly  exercise  over  this  cotton,  resulting 
from  the  very  nature,  ends  and  design  of  their  agency,  consti- 
tutes an  essential  difference.  The  analogy  cannot  illustrate^  at 
least  until  the  rights  of  third  persons  attach. 

Without  protracting  these  views,  perhaps  already  extended 
beyond  the  occasion,  I  will  only  add,  the  original  instruction  of 
the  defendants  pointed  to  Lee  &  Co.  bls  friends  who  would  honor 
the  drafts  authorized,  and  that  Lee  &  Co.  in  assuming  this  very 
responsible  position,  did  so  with  a  qualification,  that  the  invoice 
and  bills  of  lading  were  to  be  forwarded  simultaneously.  This 
may  therefore  be  regarded  as  a  part  of  the  undertaking  of  plain- 
tiffs, but  for  no  good  reason  imless  made  available  by  proper  en- 
dorsements. The  mistake,  then,  was  in  the  first  bills  of  lading 
taken  out,  and  if  it  had  not  been  corrected,  might  have  justly 
subjected  the  plaintiffs  to  censure  and  it  might  be  to  loss,  if  loss 
had  ensued,  by  this  deviation. 

The  change  was  competent,  prudent  and  proper.  The  bona 
Jides  of  the  plaintiffs  in  certain  acts,  and  their  consistency  with 
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commercial  usage,  have  each  been  established  by  the  verdict  of 
the  jury,  who  were  correctly  instructed  by  the  Judge  on  the  Cir- 
cuit.   The  motion  for  new  trial  is  therefore  dismissed. 

O'Neall,  Evans.  Frost  and  Withers,  JJ.  concurred. 

Motion  dismissed. 


James  W.  Gray^  Coninr.  vs.  /.  /.  Cfidierej  and  two  sureties. 

Action  on  bond  conditioned  that  G.  will  pay  the  amount  of  a  circuit  decree  in  Equity 
in  favor  of  N.  within  ten  days  after  final  decree  by  Appeal  Court,  "  or  surrender 
himself  a  prisoner  to  the  sheriff,  under  the  attachment  now  in  force  against  him :" 
plea, — that  after  final  deeree  in  Appeal  Court,  G.  was  and  always  has  been  ready 
to  surrender  himself  under  the  attachment;  but  that  afler  said  final  decree  there  was 
no  attachment  in  force  against  him ;  and  that  N.  did  not  and  would  not  deliver  the 
said  attachment,  or  any  other  authority,  for  receiving  G.  as  a  prisoner  to  the  sheriff, 
&c:  replication, — ^that  after  final  decree  in  Appeal  Court,  there  was  an  attachment 
in  force  against  G.  in  the  said  cause  of  N.  and  G :  Hddf  on  special  demurrer,  that 
the  plea  was  good,  and  that  the  replication  did  not  sufficiently  answer  it. 

Before  Wardlaw,  J.  at  Charleston,  May  Term,  1851. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows  : 
"  The  history  of  this  case,  if  it  should  be  found  necessary  to 
look  into  it,  may  be  found  in  the  report  of  a  motion  formerly 
made  in  it,  GHray  vs.  Gidiere,  (4  Strob.  438,)  and  in  the  reports 
of  Equity  proceedings,  out  of  which  it  arises,  Napiere  vs.  Gi- 
diere, (3  Strob.  Eq.  192.)  and  Napier  4*  Anderson  vs.  Gidiere, 
Ex^r.  of  DesCoudres,  (Spear,  Eq.  215.) 

"  It  is  an  action  of  debt  on  bond,  and  the  motion  now  made 
presents  questions  concerning  the  sufficiency  of  the  third  plea 
and  of  the  replication  thereto. 

"  The  condition  of  the  bond  set  out  upon  Oyer  is  as  follows : 
"  Whereas,  by  a  decretal  order  entered  on  the  27th  June,  A.  D. 
1840,  in  the  cause  then  and  there  pending,  of  Thomas  Napier 
4*  Co.  vs.  J,  J.  Gidiere,  Ex*r.  of  L.  P.  DesCoudres,  it  was  or- 
dered that  the  defendant,  Gidiere,  enter  into  bond  to  the  Com- 
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missioner  of  this  Court,  with  two  good  and  sufficient  sureties,  in 
a  penal  sum  equal  to  twice  the  amount  ordered  to  be  paid  into 
Court  by  Chancellor  Dunkin.  The  condition  of  the  above  obli- 
gation is  such,  that  if  the  above  bound  J.  J.  Gidiere  will  abide 
by  and  perform  the  decree  heretofore  made  for  the  payment  into 
Court  of  the  said  sum  of  money,  within  ten  days  after  the  de- 
cree of  the  Appeal  Court,  (in  the  matter  decided  by  this  Court, 
the  Circuit  Court  of  Equity,)  and  by  the  decree  of  Chancellor 
DuNKiN,  or  surrender  himself  a  prisoner  to  the  sheriff,  under  the 
attachment  now  in  force  against  him ;  then  the  above  obligation 
to  be  void  and  of  none  effect,  or  else  to  remain  in  full  force  and 
virtue. 

"  The  third  plea  is  as  follows : 

''  And  for  a  further  plea  in  this  behalf,  the  said  defendant  says, 
that  from  and  after  the  time  when  a  final  decree  was  rendered 
on  this  defendant's  appeal,  in  the  cause  mentioned  in  the  said 
writing  obligatory,  he  was,  and  always  has  been,  ready  to  sur- 
render himself  a  prisoner  to  the  sheriff  of  Charleston  district) 
under  the  attachment,  which  was  in  force  against  this  defendant 
at  the  time  of  making  the  said  writing ;  but  that,  after  a  final 
decree  on  the  said  appeal,  there  was  no  attachment  in  force 
against  him ;  and  the  complainants  in  the  cause  of  Napier  against 
Gidiere,  at  whose  suit,  and  for  whose  benefit  the  said  attachment 
had  been  issued,  and  for  whose  benefit  the  said  bond  is  now  sued, 
did  not,  and  would  not,  deliver  the  said  attachment,  or  any  other 
authority,  for  receiving  the  defendant  as  a  prisoner,  to  the  sheriff, 
in  the  said  writing  obligatory  mentioned ;  and  this  he  is  ready  to 
verify  :  wherefore  he  prays  judgment,  if  the  said  plaintiff  should  ' 
farther  have  or  maintain  his  aforesaid  action  against  him,  &c. 

"  The  replication  to  that  plea  is  this : 

"  And  the  said  plaintiff,  as  to  the  said  plea  of  the  said  defend- 
ant by  him  thirdly  above  pleaded,  saith  precltidi  non,  because  he 
saith  that  after  a  final  decree  in  the  said  appeal,  there  was  an 
attachment  in  force  against  the  said  defendant,  in  the  said  cause 
of  Napier  and  Gidiere.  And  of  this  he  puts  himself  upon  the 
country,  andsoforth. 
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"  To  this  replication  the  defendant  demurred  generally,  and 
for  cause,  as  follows.  And  as  to  the  replication  to  the  plea  by  the 
defendant  thirdly  pleaded,  the  defendant  saith : 

"  That  the  replication  of  the  said  plaintiff,  and  the  matters 
therein  contained,  are  not  sulSicient  to  sustain  the  action  of  the 
said  plaintiff,  and  that  he,  the  said  John  J.  is  not  bound  to  answer, 
and  this  he,  the  said  John  J.  is  ready  to  verify,  wherefore  he 
prays  judgment  if  the  said  plaintiff  should  and  ought  to  have 
and  maintain  his  aforesaid  action  against  him.  And  the  said 
John  J.  according  to  the  form  of  the  statute  in  such  case  made 
and  provided,  states  and  shows  to  the  Court  here,  the  following 
causes  of  demurrer  in  law  to  the  said  replication,  that  is  to  say : 
The  said  replication  is  uncertain,  and  does  not  shew,  where, 
when  or  how,  the  supposed  writ  of  attachment,  called  an  attach- 
ment in  the  said  plea,  was  of  force  after  the  final  judgment  men- 
tioned in  the  said  plea.  And,  secondly,  because  the  said  replica- 
tion does  not  answer  the  whole  plea,  to  wit,  that  part  which 
alleges  that  the  defendant  was  always  ready,  after  the  final  de- 
cree in  Napier  vs.  Cridiere,  to  surrender  himself  a  prisoner  to 
the  sheriff  of  Charleston  district,  under  the  attachment  which 
was  of  force  against  this  defendant  at  the  time  of  the  making  of 
the  said  writing  obligatory,  nor  that  part  which  alleges  that  the 
plaintiff  did  not  and  would  not  deliver  the  said  attachment,  or 
any  other  authority,  for  receiving  the  defendant  as  a  prisoner,,  to 
the  sheriff  in  the  said  writing  obligatory  named.  Thirdly,  that 
the  matter  replied  by  the  plaintiff  may  be  true,  and  the  writ  of 
attachment  mentioned  in  defendant's  plea,  be  in  the  hands  of 
the  plaintiff  or  his  agents,  or  in  the  hands  of  some  other  sheriff 
than  the  sheriff  of  Charleston  district ;  so  that  the  defendant 
could  not  surrender  himself  to  the  sheriff  of  Charleston  district, 
for  want  of  authority  on  the  part  of  the  said  sheriff  to  receive 
and  detain  him  ;  and  all  the  rest  of  the  defendant's  plea  strictly 
true,  and  the  existence  of  the  attachment  in  such  circumstances 
would  be  immaterial.  Fourthly,  that  the  matter  of  the  said  plea 
is  contradictory,  and  insufficient  to  maintain  the  said  plaintiff's 
action,  inasmuch  as  it  admits  that  the  defendant  was  always 
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ready  to  surrender,  and  that  the  plaintiff  would  not  deliver  to 
the  sheriff  in  the  writing  obligatory  mentioned,  any  authority 
for  receiving  him  as  a  prisoner,  and  yet  avers  that  the  attachment 
was  in  force,  which  is  inconsistent. 

"  After  hearing  argument,  I  held  the  replication  insufficient, 

and  sustained  the  demurrer  to  it." 

« 

The  plaintiff  appealed,  on  the  grounds  : 

1.  That  the  replication  to  the  defendant's  plea  was  a  good  one 
in  itself. 

2.  That  if  the  replication  is  insufficient,  the  plea  itself  is  not 
an  answer  to  the  declaration,  and  being  the  first  error,  the  Court 
ought  to  have  struck  out  the  plea,  and  ordered  the  defendant  to 
plead  over. 

/.  M.  Walker y  Hunt^  for  appellant. 
Memminger,  Petigru,  contra. 

The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.  The  demurrer  to  the  plaintiflPs  replication  is 
special,  and  the  effect  of  the  judgment  below  is  to  compel  the 
plaintiff  to  amend,  and  reply  with  more  certainty  and  fullness. 
This  might  have  been  done  with  far  less  injury  and  delay  to  the 
plaintiff  than  has  been  incurred  by  an  appeal.  But  as  he  chooses 
to  stand  upon  his  legal  rights,  he  has  the  right  to  do  so,  and  it  is 
our  business  to  give  him  the  benefit  oi  the  law. 

That  the  replication  is  defective,  in  every  particular  set  down, 
as  cause  of  demurrer,  is  so  apparent,  that  it  scarcely  requires 
more  than  to  be  read. 

Beyond  all  doubt,  the  replication  should  set  out  the  attachment, 
which  was  of  force  after  the  final  decree  in  Equity ;  it  may  be, 
if  lost,  that  a  more  imperfect  description  would  suffice  than  other- 
iVise  would  be  required.  If  the  attachment  is  in  being,  it  should 
be  set  out  with  as  much  precision  as  any  other  matter  of  record. 

A  replication  must  answer  the  whole  plea,  when  it  professes  to 
do  so.  It  is  true  that  there  are  cases  where  a  party  may  reply 
to  a  part  of  a  plea.  (1  Ch.  Plead.  611,  et  seq.)  But  this  case 
does  not  fall  within  any  of  them.    The  defendant  undertakes  to 
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answer  the  plea,  and  then  traverses  only  one  allegation ;  this  be 
could  not  do  without  confessing  and  avoiding  the  other  allega- 
tions. These  remarks  sufficiently  dispose  of  the  replication, 
which  has  been  scarcely  attempted  to  be  sustained.  But  it  is 
said,  admit  the  replication  to  be  defective,  the  demurrer  carries  us 
back  to  the  first  fault  in  pleading,  and  the  plaintiff,  to  excuse 
himself,  puts  his  finger  on  the  3d  plea,  and  says  that  it  is  defec- 
tive, and  therefore  I  claim  judgment.  I  do  not  know  that  I  can 
do  better  than  refer  to  this  case,  (4  Strob.  438,)  and  cite,  from  page 
444,  my  remarks  on  the  3d  plea.  "  As  to  the  3d  plea,  it  alleges 
that,  at  the  final  decree  on  the  appeal,  there  was  no  writ  of  attach* 
ment  in  force  against  Gidiere.  If  that  be  true,  how  can  that 
plea  be  regarded  as  frivolous  ?  The  plaintiff,  by  demurring  to  i^ 
would  have  learned  that  judgment  must  have  been  given  for  thedo- 
fendant.  This  is  easiest  shewn  by  supposing  that  after  the  Court 
of  Equity  made  the  order  for  the  release  of  Gidiere,  on  giving 
the  bond  in  suit,  and  after  its  execution,  the  Court  of  Equity  had 
set  the  attachment  aside.  What  effect  would  that  supposed  case 
have  on  the  defendant's  liability  on  the  bond  ?  It  is  clear  Gidiere 
could  not  have  surrendered  himself 'a  prisoner  to  the  sheriff 
under  the  attachment  now  in  force  against  him,^  because  the 
sheriff  had  no  authority  whereby  he  could  receive  or  hold  him 
in  custody.  For  the  attachment  of  force  against  him  at  the  exe- 
cution of  the  bond  had  ceased  to  be  so.  This  being  so,  both  he 
and  his  sureties  would  be  discharged,  for  they  are  not  held  to 
perform  conditions,  which,  by  law,  have  been,  since  the  execu- 
tion of  the  bond,  made  impossible.  It  is  true,  that  it  is  probable 
this  supposed  case  may  not  exist ;  still,  if  it  couldj  on  demurrer 
to  the  3d  plea,  the  defendants  would  be  entitled  to  the  benefit  of 
it.  For  they  simply  allege,  that  at  the  ending  of  the  appeal, 
"  there  was  no  writ  of  attachment  in  force  against  him,"  (GidiercJ, 
and  the  supposed  case  would  come  within  their  allegation.  Such 
being  a  possible  construction  of  the  3d  plea,  and  which  would 
make  it  good,  as  a  perfect  defence  on  demurrer,  it  follows  it  can- 
not be  frivolous."  These  remarks  are  decisive  of  the  very  matter 
now  discussed  before  us,  and  unless  the  Court,  at  the  second  term 
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after  they  were  made,  is  disposed  to  recant  the  whole  which  was 
then  said,  I  do  not  perceive  how  it  can  be  expected  by  a  retroact- 
ing  demurrer,  the  party  can  obtain  an  advantage,  which  he  feared 
to  seek  by  a  direct  one. 

The  Court  is  still  satisfied  the  plea  is  good,  and  it  must  be 
either  traversed  fully  or  confessed  and  avoided. 

The  motion  is  dismissed. 

Wardlaw  and  Frost,  JJ.  concurred. 
Evans  and  Withers,  JJ.  dissented. 
Whitner,  J.  absent. 
Motion  dismissed. 


The  State  vs.  Jackson  Vaigneur. 

Indictment  for  murder:  When  the  prisoner  was  first  arrested,  one  of  the  two  special 
constables,  who  had  him  in  charge,  said  to  him,  "  Come,  Jack,  you  might  as  wel} 
out  with  it:"  the  magistrate  interposed  and  warned  him  not  to  confess:  some  hours 
afterwards  the  prisoner  made  confessions  to  B.,  who  was  in  no  position  of  authority 
oyer  him,  but  with  whom,  and  in  whose  buggy,  as  a  convenient  mode  of  transpor- 
tation, he  was  riding  to  jail, — the  two  constables  being  near,  but  not  within  hear- 
ing :    Heldj  that  the  confessions  to  B.  were  admissible. 

Kirby's  case,  (I  Strob.  155,  378,)  considered  a  leading  case  upon  the  question  as  to 
the  admissibility  of  confessions. 

The  prisoner,  before  he  was  accused,  or  even  suspected  of  the  crime,  was  examined, 
on  oath,  before  the  coroner's  jury,  as  an  ordinary  witness :  he  denied  all  knowledge 
of  the  felony,  but  made  statements  which  led  to  a  discovery  of  facts  inducing  a 
strong  suspicion  of  his  guilt;  other  questions  were  then  put  and  answered,  which 
led  to  other  evidences  of  guilt:  Hld^  that  the  prisoner's  statements  before  the  jury 
were  admissible  as  evidence  against  him. 

A  statement,  under  oath,  made  by  the  prisoner,  upon  his  examination  as  an  ordinary 
witness,  before  he  was  charged  with  the  crime,  is  admissible  as  evidence  against 
him. 

Where  a  confession,  in  itself  inadmissible,  leads  to  the  ascertainment  of  a  fact,  admis- 
sible in  evidence  and  material  in  the  case,  so  much  of  such  confession  as  relates 
stticUif  to  the  fact,  may  be  received  in  evidence. 
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Before  Waudlaw,  J.  at  Beaufort^  FcUl  Term,  1851. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  The  prisoner  was  indicted  for  the  murder  of  Mary  Wall. 

"  The  evidence  adduced  on  the  part  of  the  State  is  substanti- 
ally embraced  in  the  following  statement.  None  was  offered  on 
the  part  of  the  prisoner : 

"  The  deceased,  about  fifty  years  old  at  her  death,  had  been 
for  eight  or  ten  years  the  second  wife  of  Samuel  Wall.  Her 
husband  and  she  lived  in  a  small  house  in  the  pine  woods  ;  and 
with  them  was  nobody  but  a  little  grand-daughter  of  his,  about 
seven  years  old.  His  children,  a  son  and  several  daughters,  (of 
whom  the  youngest  daughter  was  17  or  18  years  old,)  lived  in 
the  neighborhood.  The  deceased  was  reputed  to  be  industrious 
and  good  tempered.  Her  husband  was  drunken,  and  within  a 
fortnight  after  her  death  was  courting  a  young  woman  about  20 
years  old. 

"  The  prisoner  lived  with  his  widowed  mother,  about  a  mile 
eastward  of  Sam.  Wall's.  Within  a  few  hundred  yards  of  them, 
in  a  separate  house,  lived. Henry  Vaigneur,  a  brother  of  the  pri- 
soner. Several  other  neighbors  also  lived  near  to  Sam.  Wall's, 
on  the  eastward  as  well  as  on  other  sides. 

"  The  prisoner,  now  about  25  years  old,  was,  from  early  boy- 
hood, taciturn  and  inclined  to  seclusion.  At  school  he  was  not 
quick,  nor  very  dull,  but  (as  a  witness  expressed  it)  got  along. 
After  he  was  grown  up,  he  sometimes  ploughed  and  did  other 
work  in  the  fields.  Seemed  to  take  pleasure  in  splitting  rails ; 
was  once  hired  to  assist  and  superintend  negroes  in  putting  on 
logs,  removing  scanllmg,  and  the  other  work  done  in  managing 
a  saw  at  a  steam  saw  mill,  which  he  did  well — ^being  steady, 
attentive,  and  smarter  than  any  of  the  negroes — ^ready  to  see 
when  any  thing  was  out  of  order ;  but  another  person  was  act- 
ing as  engineer.  He  spent  much  of  his  time  in  hunting,  his  gun 
being  almost  constantly  in  his  hands.  He  was  not  observed  to 
be  melancholy,  nor  was  he  ever  treated  as  a  person  deficient  in 
understanding ;  but  he  was  fond  of  the  woods,  and  imperturba- 
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ble  to  such  degree  that  he  was  likened  to  an  Indian.  He  would 
take  a  dram  readily,  but  was  not  often  seen  in  liquor.  He  fre- 
quently associated  with  Samuel  Wall. 

"  On  the  18th  of  February,  1851,  just  after  twilight  in  the  eve- 
ning., a  gun  was  heard  to  fire  about  Sam.  Wall's.  Within  half 
an  hour  afterwards,  Isaac  Tuten,  induced  by  some  information 
which  a  negro  had  given  to  him,  went  and  found  Sam.  Wall 
walking  about  his  yard,  with  his  grand-child  in  his  arms,  much 
frightened.  The  house  consisted  of  one  room,  the  door  being  on 
the  north,  a  window  on  the  south,  which  had  a  board  shutter 
but  no  sash,  a  chimney  on  the  west,  and  a  table  between  the 
window  and  chimney.  Round  the  house  was  a  fence,  about  30 
yards  distant  on  every  side,  the  gate  being  on  the  eastern  side. 
The  body  of  Mary  Wall  was  dead  on  the  floor,  lying  with  the 
feet  near  the  window  and  the  head  toward  the  door ;  one  hand 
on  her  breast,  the  other  extended  with  a  small  cloth  in  it,  which 
seemed  to  have  been  used  in  washing  things  at  the  table ;  in  her 
lap  were  knives,  forks  and  spoons,  and  on  the  table  some  plates 
and  a  piggin  with  water  in  it. 

"  The  body  was  left  undisturbed ;  a  neighbor  was  summoned, 
and  after  some  delay  others  were  sent  for,  and  directed  to  meet 
at  one  Roberts'.  Amongst  others,  Henry  Yaigneur  and  the  pri- 
soner came  about  one  o'clock  at  night  to  Roberts';  the  prisoner 
then  appearing  to  be  sober,  quiet  and  undisturbed  as  usual.  All 
went  to  Wall's,  and  sat  up  there  till  daylight  Nothing  unusual 
was  noticed  in  the  demeanor  of  the  prisoner.  Early  in  the  morn- 
ing, he  was  sent  for  a  carpenter  to  make  the  coffin ;  did  not  find 
the  one  he  went  after ;  proceeded  to  obtain  another,  and  was 
absent  two  or  three  hours.  After  daylight,  tracks  were  seen 
within  the  enclosure  round  the  house,  and  they  were  carefully 
kept  from  being  disturbed  until  an  inquest  could  be  had. 

'•About  11  o'clock  on  the  19th,  the  inquest  was  held,  John  A. 
Scriven,  Esq.  acting  as  coroner.    The  death  was  manifestly  oc- 
casioned by  buck-shot,  which  had  entered  the  left  of  the  head , 
from  behind ;  several  of  the  shot  were  found  in  the  head,  and 
one  in  a  board. 
26 
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"  Samuel  Wall  was  sworn  as  the  first  witness  before  the  in- 
quest, but  he  had  not  entirely  recovered  from  intoxication,  and 
could  tell  very  little.  He  having  mentioned  that  the  prisoner 
had  been  at  his  house  the  afternoon  previous,  and  that  they  were 
shooting  at  a  mark,  the  prisoner  (against  whom  no  suspicion  had 
then  been  expressed)  was  examined  as  a  witness.  In  answer  to 
questions  addressed  to  him,  he  said  that  he  did  not  know  who 
had  killed  Mrs.  Wall,  nor  how  she  came  to  her  death ;  that  the 
day  before  he  had  been  out  hunting,  and  on  his  return  stopped 
at  Sam.  Wall's  about  one  o'clock,  or  later ;  shot  at  a  mark  with 
him ;  took  one  or  two  drinks  with  him,  but  was  not  drunk ; 
stayed  for  supper,  and  went  off  about  dark. 

"  The  tracks  within  the  enclosure  were  examined ;  outside  of 
the  enclosure  was  dry  pine  barren,  in  which  no  track  could  be 
seen  ;  within  was  a  black  mould,  which  had  been  turned  up  for 
cultivation.  The  tracks  led  from  a  point  in  the  fence,  on  the 
eastern  side,  somewhat  south  of  the  gate,  to  a  log  which  lay 
behind  the  house,  about  15  feet  from  the  window,  thence  back 
to  the  fence,  near  to  the  point  of  entrance.  In  coming,  they 
were  close,  as  of  a  person  walking,  and  made  a  circuit  toward 
the  south  fence,  and  then  straight  up  to  the  log.  In  going,  they 
were  wider  apart,  as  of  a  person  running,  and  went  directly  from 
the  log  to  the  eastern  fence  ;  in  going  they  shewed  as  if  the  per- 
son had  fallen  over  a  stump,  and  near  the  stump  was  what  seem- 
ed to  be  the  imprint  of  one  barrel  of  a  gun. 

"  The  tracks  were  found  not  to  suit  Sam.  Wall's  foot ;  his  gun 
being  examined,  had  no  dirt  in  it  or  on  it ;  and  he  having  said 
that  in  shooting  at  the  mark  the  day  before  he  had  used  shot  of 
the  size  called  low  mould — shot  of  that  size,  and  of  no  other 
kind,  were  found  in  his  house  ;  the  shot  which  had  been  found 
in  the  head  of  the  deceased  were  considerably  larger. 

"  The  prisoner  was  then  asked  for  one  of  his  boots ;  he  pulled 
it  oflf— a  large,  coarse,  water-proof  boot,  such  as  ditchers  wear, 
made  straight,  that  is,  not  right  or  left,  with  a  heel,  round  at  the 
back  and  straight  in  front.  A  track  made  by  this  boot  was  pre- 
cisely similar  to  one  of  the  tracks  found  in  the  enclosure  ]  the 
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boot  put  into  one  of  those  tracks  fitted  exactly.  The  most  care- 
ful measurement  of  length,  width,  heel,  toe,  and  other  particu- 
lars, shewed  a  perfect  correspondence  in  every  respect  between 
the  boot,  whether  on  the  foot  or  off,  and  every  one  of  the  tracks 
that  was  examined. 

"The  prisoner,  being  then  strongly  suspected,  was  asked  where 
his  gun  was,  and  what  kind  of  shot  he  had  used  the  day  before. 
He  answered  that  his  gun  was  at  his  mother's,  and  that  he  had 
used  low  mould  shot. 

"  The  coroner  and  jury  went  to  his  mother's.  On  the  way, 
tracks,  like  those  which  were  in  the  enclosure,  were  occasionally 
observed  in  the  path.  His  mother  having  been  asked  for  his, 
gun,  brought  a  gun  well  known  as  his.  It  had  been  clean  wiped 
on  the  outside,  and  carefully  put  away  in  a  woolen  case.  A 
finger  being  inserted  into  the  muzzle  of  the  right  hand  barrel, 
dirt  was  found  there,  and  the  ram-rod  being  used,  shewed  that 
that  barrel  was  empty ;  that  dirt  about  equal  in  bulk  to  a  charge 
of  powder  was  in  it ;  that  the  other  barrel  was  loaded,  and  that 
the  shot  in  it  were  larger  than  low  mouldy  and  exactly  of  the 
same  kind  as  the  shot  that  had  been  lound  in  the  head  of  the 
deceased.  Other  shot  of  the  same  kind  were  found  in  the  pri- 
soner's shot-bag.  The  dirt  which  came  from  the  gun  was  a 
black  mould.  An  impression  was  made  on  the  ground  with  one 
barrel  of  the  gun,  and  it  was  just  like  that  which  had  been  seen 
near  the  stump  in  the  enclosure. 

"  The  inquest  was  then  signed  and  the  prisoner  arrested.  No 
regular  constable  being  present,  Tuten  and  Broughton  were  spe- 
cially appointed  by  the  magistrate,  and  with  a  mittimus  took 
chaise  of  the  prisoner  to  convey  him  to  jail,  about  15  miles  dis- 
tant. Broughton  said  to  the  prisoner,  in  a  familiar  way,  "Come, 
Jack,  you  might  as  well  out  with  it"  The  magistrate  inter- 
posed, and  said,  "  No,  Vaigneur,  the  evidence  we  have  taken  will 
not  be  brought  against  you ;  you  will  be  put  on  your  trial  for  your 
life,  and  it  behooves  you  to  make  no  confession  at  all."  Broughton 
was  charged  by  the  magistrate  to  say  no  more  to  the  prisoner  on 
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the  subject.    Throughout  the  whole  investigation,  and  after  his 
arrest,  the  prisoner  seemed  to  be  unmoved  and  cool. 

'^  A  large  party,  including  the  prisoner,  dined  at  Broughton's, 
near  to  the  place  of  arrest.  In  the  afternoon  they  proceeded  to- 
ward Grahamville,  on  the  way  to  the  jail,  Boyd  taking  the  pri- 
soner in  a  buggy  with  him  as  far  as  Grahamville,  and  the  two 
constables  riding  a  short  distance  behind,  and  intending  at  Gra- 
hamville to  procure  some  other  conveyance  for  the  prisoner. 
Between  Broughton's  and  Grahamville,  Boyd  conversed  with  the 
prisoner,  the  constables  being  near,  but  not  within  hearing  of 
what  was  said.  Boyd  testified  that  he  used  no  threats  nor  per* 
suasion,  held  out  no  hopes  nor  inducement,  said  nothing  of  its 
being  better  for  him  to  confess,  nor  any  thing  of  that  kind.  (The 
confession  made  to  Boyd,  under  these  circumstances,  was,  after 
objection,  admitted.) 

"  Boyd  asked  the  prisoner,  "  how  did  the  dirt  come  in  your 
gun  ?"  Prisoner — "  I  got  it  when  I  fell  on  the  stump."  Boyd — 
"  What  stump  ?"  Prisoner — "  The  stump  you  were  all  examin- 
ing in  old  Sam's  yard."  Boyd — "  How  came  you  to  fall  over  the 
stump  ?"  Prisoner — "  I  was  running  from  the  window  at  which 
I  shot  Mrs.  Wall,  but  I  did  not  intend  to  kill  her."  Boyd— "Who 
did  you  intend  to  kill  ?"  Prisoner—"  Old  Sam."  Boyd— "What 
could  have  induced  you  to  kill  that  poor  old  woman?"  Prisoner — 
"  I  was  mad  and  drunk."  Boyd — "  What  hope  have  you  of  get- 
ting oflf,  or  that  justice  will  not  be  done?"  Prisoner — "My  hope  is, 
that  I  was  drunk,  and  if  I  get  off  for  this,  I  will  never  do  the 
like  again."  In  further  conversation  with  Boyd,  the  prisoner 
said  that  in  the  afternoon  he  had  had  a  quarrel  with  old  Sam 
about  their  shooting  at  a  mark,  and  that  when  he  started  home, 
about  dark,  he  had  gone  out  of  the  gate,  then  returned,  and, 
standing  at  the  log,  shot  with  the  intention  of  killing  old  Sam, 
and  then  went  right  home.  He  expressed  no  hostility  against 
the  deceased  ;  said  he  was  very  sorry  for  what  he  had  done,  and 
knew  it  would  kill  his  mother. 

"  Soon  after  the  confessions  made  to  him,  Boyd  called  out  to 
the  magistrate  and  constables,  and  in  the  presence  of  the  prisoner 
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communicated  to  them  the  confessions  that  had  been  made.  The 
magistrate  testified  that  no  authority  at  all  had  been  given  to 
Boyd  over  the  prisoner  or  in  the  matter,  and  that  he  (the  magis- 
trate) had  fully  explained  his  condition  to  the  prisoner,  and  sol- 
emnly warned  him  against  making  confessions. 

"  The  prisoner  was  taken  to  jail  by  the  special  constables  on 
19th  of  February.  He  escaped  the  11th  of  March ;  and,  after 
having  been  heard  of  in  his  old  neighborhood,  was  recaptured 
by  the  sheriff  on  16th  of  April,  about  daylight,  at  a  fire  in  the 
woods  near  his  mother's,  with  the  same  boots  and  coat  upon  him 
which  he  wore  at  his  first  artrest. 

"  He  escaped  again  September  12th,  and  was  again  recaptured 
October  8th,  between  Edisto  and  George's  station,  having  upon 
him  several  pair  of  pantaloons,  a  coat  well  known,  and  a  pair  of 
shoes  which  he  had  bought  in  jail.  He  made  no  attempt  to  hurt 
the  sheriff,  who  came  suddenly  upon  him,. but  refused  to  submit 
till  he  was  told  that  a  gentleman  of  the  bar  had  said  there  was 
one  plea  on  which  he  might  be  acquitted.  He  had  walked  afoot, 
and  had  been  tracked  from  Saltcatcher  bridge — had  frequently 
turned  out  of  the  road — had  gone  a  short  way  along  pine-land 
roads  and  other  roads,  then  back  to  right  road — ^had  passed 
through  Walterborough  in  the  night,  and  was  greatly  fatigued 
when  he  was  overtaken. 

"  I  submitted  the  facts  to  the  jury,  with  careful  instructions. 
In  the  course  of  my  remarks  I  said  that  drunkenness  was  not 
an  excuse  for  crime,  and  that  madness,  or  such  infirmity  of  mind 
as  rendered  an  unfortunate  sufferer  irresponsible  for  his  acts,  be- 
cause unconscious  of  their  moral  enormity,  must  be  found  in  the 
evidence  before  it  could  avail  for  acquittal.  I  said  that  where 
death  ensued  from  a  blow  aimed  at  one  person,  and  falling  on 
another,  the  degree  of  guilt  was  the  same  as  if  the  blow  had 
fallen  according  to  the  will  of  him  who  struck  it ;  but  that  a 
previous  quarrel  would  not,  after  sufficient  cooling  time,  mitigate 
a  killing  by  stealthy  means,  so  as  to  reduce  it  from  murder  to 
manslaughter. 

"  Of  the  motive  which  led  the  prisoner  to  the  shocking  deedi 
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if  he  perpetrated  it,  there  was  suggestion  in  argument,  hut  no 
satisfactory  evidence.  As  I  thought,  motive  was  material  in  the 
inquiry,  who  did  the  deed  ;  but  if  the  agent  was  ascertained,  as 
the  absence  of  all  motive  might  sometimes  even  aggravate  guilt, 
a  defect  of  proof  concerning  the  motive  could  not  shew  inno- 
cence, unless  it  established  the  irresponsibility  of  the  agent 

"  I  detected  no  emotion  m  the  prisoner  during  the  trial ;  but 
my  eyes  could  not  be  much  turned  upon  him  during  the  exami- 
nation of  witnesses,  for  I  was,  as  usual,  obliged  to  write  down 
almost  every  word  of  the  testimony." 

Verdict,  guilty. 

The  prisoner  appealed,  and  now  moved  for  a  new  trial,  on  the 
following  grounds : 

1.  Because  the  prisoner's  confessions  to  Boyd,  made  in  the 
presence  of  his  guard  while  on  his  way  to  jail,  should  not  (it  is 
respectfully  submitted)  have  been  permitted  in  evidence  against 
him. 

2.  Because  the  prisoner's  confessions  before  the  jury  of  inquest 
should  have  been  excluded. 

3.  Because  the  confessions,  if  admissible,  went  to  prove  that 
the  prisoner,  while  mad  and  drunk,  intended  to  kill  the  husband 
of  the  deceased ;  and  his  Honor,  it  is  respectfully  submitted, 
should  have  charged  the  jury  that  the  olSence  committed  might 
partake  of  that  grade  of  criminality,  to  wit,  manslaughter,  which 
would  h&ve  attached  if  the  prisoner's  intentions  had  been  carried 
into  effect. 

Tracy,  for  the  motion,  cited,  on  the  first  ground  of  appeal,  2 
Russ.  on  Cr.  832-7-9  ;  5  C.  &  P.  539  ;  6  C.  &  P.  175  ;  7  C.  & 
P.  579  ;  2  East  P.  C.  858;  1  C.  &  M.  534;  5  C.  &  P.  535;  State 
vs.  Kirby,  1  Strob.  155,  378 ;  4  C.  <k  P.  548 ;  and  on  the  2d 
ground,  6  C.  &  P.  161,  341. 

Hayne,  Attorney  General,  contra,  cited  24  Eng.  C.  L.  R.  338; 
Joy  on  Conf.  62,  §  8  ;  Wheaier's  case,  2  Mood.  C.  0.  R.  45 ;  2 
Stark.  Ev.  28,  39 ;  Ros.  on  Cr.  Ev.  48 ;  5  C.  &  P.  530 ;  4  C.  d& 
P.  254 ;  Joy  on  Conf.  Ap.  238. 
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Martin,  in  reply,  on  the  first  ground  of  appeal,  contended,  1st, 
that  Boyd  was  a  person  in  authority,  (1  Russ.  on  Cr.  193 ;  2  lb. 
839 ;  Rex  vs.  Enoch,  5  C.  &  P.  539.)  2d,  that  whether  he  was 
in  authority  or  not,  the  circumstances  were  sufficient  to  make 
the  prisoner  believe  he  was  in  authority,  and  that  was  enough, 
(2  Russ.  on  Cr.  839  and  note  N ;  2  Green.  Ev.  258.)  3d,  that 
the  confessions  to  Boyd,  being,  then,  to  one  in  authority,  or  to  one 
believed  by  the  prisoner  to  be  in  authority,  were  sufficiently  con- 
nected with  the  previous  inducements  held  out  by  Broughton,  one 
of  the  constables,  to  render  them  inadmissible,  (4  C.  6c  P.  543,  note 
B ;  lb.  387 ;  7  lb.  579  ;  4  lb.  548 ;  2  Russ.  on  Cr.  834) ;  and,  4th, 
that  the  caution  by  Scriven  was  not  sufficient  to  put  the  prisoner 
on  his  guard,  {Rex  vs.  Ellis,  21  Eng.  C.  L.  R.  483 ;  2  Russ.  on 
Cr.  832 ;  East  P.  C.  558.)  On  the  second  ground  of  appeal,  he 
cited,  Rex  vs.  Webb,  19  Eng.  C.  L.  R.  564  ;  Rex  vs.  Rivers,  32 
lb.  486  ;  Rex  vs.  Bently,  25  lb.  325  ;  Rex  vs.  Wilson,  3  lb.  192; 
Regina  vs.  Pikesly,  38  lb.  67 ;  Merceron^s  case,  2  Stark.  R.  366; 
Rex  vs.  GUham,  1  Moody,  203 ;  1  Green.  Ev.  263 ;  1  M.  &  P. 
448  ;  Rfix  vs.  Britton,  1  M.  <fc  Rob.  297 ;  38  Eng.  C.  L.  R.  100, 
note  a  ;  Rex  vs.  Tubby,  24  Eng.  C.  L.  R.  441 ;  Joy  on  Con.  43 ; 
Regina  vs.  Owens,  9  C.  &  P.  83 ;  Davis^  case,  25  Eng.  C.  L.  R. 
341 ;  Lewis^  case,  25  Eng.  C.  L.  R.  333. 

The  opinion  of  the  Court  was  delivered  by 

Wither.-,  J.  The  admission  of  a  party,  against  his  interest, 
is  received  upon  the  footing  of  presumptive  evidence,  since  an 
ordinary  knowledge  of  human  nature  teaches,  that  untrue  ad- 
missions or  confessions  are  not  voluntarily  made  when  they 
must  prejudice  the  interests  of  the  party  who  makes  them.  As 
the  effect  becomes  more  or  less  momentous,  as  the  will  is  more 
or  less  free,  the  understanding  more  or  less  deliberate,  so  the  pre- 
sumption will  grow  stronger  or  weaker.  And  although  it  might 
seem,  a  priori,  that  any  admission  should  be  placed  before  a 
jury,  to  be  weighed  according  to  all  qualifying  circumstances, 
yet  the  observation  of  those,  whose  painful  and  practical  experi 
ence  haF  led  them  into  familiarity  with  that  confusion  and  pros- 
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tration  of  faculties  which  a  load  of  deep  guilt,  to  which  is  added 
anxious  suspicion  or  heavy  accusation,  commonly  visits  upon 
those  on  whom  the  iron  hand  of  the  criminal  law  has  been 
placed,  has  led  to  a  resolution  to  exclude  confessions  by  the  ac- 
cused, made  under  certain  circumstances,  from  the  consideration 
of  the  jury,  as  affording  a  medium  little  fit  to  reveal  the  truth 
in  an  issue  so  great  as  life  and  death.  Hence  we  have  the  judg- 
ment of  English  jurists  against  the  admissibility  of  a  confession 
obtained  by  temporal  inducement,  held  out  in  the  shape  of  threat^ 
promise  or  hope  of  favor,  touching  one's  escape  from  the  charge 
against  him,  by  a  person  in  authority,  or  where  such  person  ap- 
peared to  sanction  such  threat  or  inducement,  and  a  master  or 
mistress,  or  prosecutor,  is  placed,  in  this  respect,  in  the  category 
of  one  in  authority.  The  foundation  of  all  rules,  and  of  the 
ruling  in  each  individual  case,  upon  this  subject,  rests  upon  an 
anxiety  to  exclude  confessions  that  are  probably  not  true  :  and, 
therefore,  to  exclude  those  that  are  not  voluntary,  because  such 
are  probably  untrue.  To  draw  the  line  of  distinction,  to  be  de- 
termined by  the  condition  of  the  moral  faculties  of  a  human  be- 
ing, which  shall  separate  the  voluntary  from  the  constrained  or 
perverted  exercise  of  those  faculties,  presents  the  task  of  diffi- 
culty. The  question  concerns  the  competence  of  evidence ;  it  is 
addressed  to  the  presiding  Judge ;  it  comes  modified  by  ever 
varying  circumstances ;  in  many  it  may  be  affected  by  the  dan- 
ger of  mendacity  or  incompleteness  of  representation :  likewise 
of  misinterpretation  of  what  was  said,  causes  that  have  pro- 
duced, in  the  annals  of  English  jurisprudence  especially,  every 
variety  of  example  for  the  admission  and  exclusion  of  confes- 
sions, and  has  generated  some  tendency  to  submit,  more  fre- 
quently, this  species  of  evidence  to  the  ordeal  of  the  jury.  It 
has  been  aptly  observed  by  one  of  the  Judges  in  Massachusetts, 
(9  Pick.  502,  in  1830,)  "  the  question  does  not  depend  upon  au- 
thorities, but  upon  general  principles."  Those  general  princi- 
ples have  already  been  indicated. 

The  first  question  in  this  case  is,  whether  the  confession  or 
admissions  of  the  prisoner  to  Boyd  should  have  been  excluded 
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from  the  jury.  It  must  depend  upon  whether  the  agitation  of 
the  prisoner's  hope  or  fear,  by  promise,  inducement  or  threat, 
was  such  as  to  exclude  what  he  said,  upon  the  principle,  that 
his  disclosures  were  nof  voluntary.  Boyd  was  not  in  any  posi- 
tion of  authority  over  the  prisoner :  though  the  latter  was  riding 
in  his  buggy,  as  a  convenient  mode  of  transportation,  two  con- 
stables being  in  the  rear,  hard  by,  yet  not  within  hearing.  No 
inducement  or  ihreat  was  held  out  by  Boyd,  though  he  con- 
versed with  the  prisoner,  and  by  interrogation  drew  out  the  mat- 
ter of  his  admissions.  The  objection  to  the  admissibility  of  the 
evidence  in  question  is  founded  upon  a  remark,  by  a  special 
constable,  (Broughton),  addressed,  in  a  familiar  way,  to  the  pri- 
soner, some  hours  before  the  disclosures  were  made,  on  the  occa- 
sion of  his  arrest,  and  after  suspicious  circumstances  had  ap* 
peared.  It  was  this,  "  Come,  Jack,  you  might  as  well  out  with 
it."  Immediately,  however,  the  magistrate,  very  judiciously,  in- 
terposed, and  (as  he  testified  upon  the  trial)  "  fully  explained  his 
condition  to  the  prisoner,  and  solemnly  warned  him  against 
making  confessions."  The  words  attributed  to  the  magistrate, 
on  that  occasion,  were  these :  "  No,  Vaigneur,  the  evidence  we 
have  taken  will  not  be  brought  against  you ;  you  will  be  put  on 
your  trial  for  your  life  and  death,  and  it  behooves  you  to  make  no 
confession  at  all." 

The  observation  of  Broughton  can  scarcely  be  regarded  as 
any  inducement  at  all.  The  manner  and  the  import  of  it,  each, 
would  seem  to  exclude  the  idea,  that  the  mind  of  the  prisoner 
was  likely  to  be  seriously  impressed  by  its  influence.  Instantly 
the  magistrate  interposed,  and  said  that  which  was  amply  suffi- 
cient to  counteract  and  obliterate  any  impression  that  perchance 
had  been  made  by  the  words  of  Broughton.  Such  appears,  in 
fact,  to  have  been  the  effect  of  the  magistrate's  interposition,  be* 
cause  we  find  that  Broughton  was  checked  and  the  prisoner 
made  no  observation  at  all. 

If  we  look  to  the  weight  of  inducement  held  out,  to  the  coun- 
teracting agency  employed,  to  the  intervening  time,  and  compare 
this  case,  in  these  and  such  particulars,  with  that  of  Kirby,  (1 
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Strob.  378.)  and  if  we  also  recollect  that  Kirby's  confession  was 
the  sole  ground  upon  which  his  conviction  rested,  the  conclusion 
is  irresistible,  that  what  the  prisoner  said  to  Boyd  was  clearly  ad- 
missible in  evidence.  The  question  wa's  twice  before  this  Court 
in  Kirby^s  case,  upon  the  point  we  are  reviewing :  it  was  deli- 
berately adjudged  on  both  occasions,  is  considered  by  us  a  lead- 
ing case  upon  this  question,  and  decides  it  against  the  motion  in 
the  present  instance. 

A  point  of  more  novel  import  with  us  arises  upon  the  fact,  that 
the  prisoner  was  examined  as  a  witness,  and  as  other  witnesses 
were,  before  the  coroner's  inquest,  and  what  he  said,  as  such  wit- 
ness, was  given  in  evidence  on  the  trial. 

He  was  not  suspected  of  the  felony.  No  one  was  then  arrest- 
ed, perhaps  none  the  object  of  any  pointed  suspicion.  All  that 
he  said  before  the  coroner's  inquest  was  to  this  effect :  that  he 
knew  not  who  killed  Mrs.  Wall,  nor  how  she  came  to  her  death; 
that  the  day  before  he  had  been  hunting ;  called,  on  his  return, 
at  Sam.  WalPs  (the  husband  of  the  deceased)  about  1  o'clock, 
or  later ;  joined  Sam.  Wall  in  shooting  at  a  mark ;  took  one  or 
two  drinks  with  him,  but  was  not  drunk. 

Soon  after  this  the  prisoner  was  asked  by  some  one  to  deli- 
ver one  of  his  boots,  which  being  applied  to  tracks  about  the 
scene  of  the  murder,  betrayed  strong  ground  of  suspicion  against 
him ;  he  was  then  asked  where  his  gun  was,  and  what  kind  of 
shot  he  had  used  the  day  before.  Ho  answered  his  gun  was  at 
his  mother's,  and  that  he  had  used  low  mould  shot.  This  was 
followed  by  further  investigation,  which  disclosed  a  probable 
falsehood  as  to  the  character  of  the  shot  he  had  used. 

For  the  prisoner  it  is  urged,  that  what  he  said  before  the  coro- 
ner's inquest  was  erroneously  received  in  evidence  on  the  trial. 

It  is  proper  to  remark,  that  he  said  nothing  before  the  inquest 
that  was  in  the  nature  of  a  confession.  He,  in  fact,  denied  there 
all  knowledge  of  the  felony.  Yet,  if  any  rule  of  criminal  law 
excludes  such  evidence,  ex  vi  termini^  it  would  not  be  proper  to 
speculate  upon  the  effect  of  it,  as  the  criterion  to  control  the  in- 
dividual case. 
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Nisiprius  judgments  in  the  English  Courts  have  not  been 
uniform  upon  the  question.  It  is  not  improbable  that  the  neces- 
sary exclusion  of  the  examination  of  a  prisoner,  on  oath,  before 
a  magistrate,  as  an  examination  under  the  Statute  of  Phil.  ^ 
Mary,  has  operated  to  affect  opinions  as  to  testimony  derived 
from  one,  not  yet  suspected  or  accused,  placed  under  oath,  as  a 
witness  merely,  by  an  examining  tribunal.  The  difference,  how- 
ever, is  quite  material.  A  witness  merely,  unsuspected  and  un- 
accused, does  not  look  in  consternation  at  the  finger  of  the  law 
publicly  pointed  at  him,  foreboding  the  issue  of  life  and  death, 
with  the  certainty  of  incarceration,  the  ignominy  of  a  trial,  and, 
it  may  be,  conviction  and  capital  punishment.  He  is  not  mana- 
cled, nor  oppressed  by  the  scowl  of  public  indignation  or  the 
iron  features  of  imrelenting  jailors.  He  is  not  beset  by  the  pru- 
rient tamperings  of  restless  and  anxious  curiosity.  If,  indeed, 
the  perturbation  of  remorse  may  act  upon  his  faculties,  it  is  un- 
questionable, nevertheless,  that  a  confession  or  any  admission 
growing  out  of  such  an  origin,  exclusively,  is  wholly  untainted 
by  any  objectionable  quality  as  evidence.  There  remains  noth- 
ing but  the  supposed  duress  of  an  oath,  administered  by  a  power 
capable  (as  is  said)  of  applying  a  sanction  that  shall  exact  an 
answer.  Now,  in  reality,  there  is  no  power,  in  any  tribunal 
known  to  the  common  law,  to  exact  an  answer  that  may  impli- 
cate a  witness  in  or  tend  to  expose  him  to  a  criminal  charge. 
It  is  still  alleged,  however,  that  a  refusal  to  answer  does,  of  itself, 
excite  suspicion.  That  is  most  true :  but  the  answer  is,  that  sus- 
picion is  no  proof  and  can  never  produce  conviction.  Any  spe- 
cies of  conduct  of  the  accused,  whether  before  or  after  he  is 
charged,  may  give  interpretation  to  equivocal  facts — ^may  shed 
a  ray  of  light  upon  the  whole  scene,  may  develope  intention, 
motive,  and  accordingly  the  conduct  of  a  prisoner  is  a  source  of 
evidence,  sometimes  for  him  as  well  as  the  prosecution,  and  was 
so  in  this  case,  for  it  was  proved  he  escaped  several  times,  and 
his  singular  behaviour  was  invoked  to  raise  an  idea  that  he  was 
scarcely  a  responsible  agent.  His  refusal  to  answer  a  question 
propounded  appears  to  be  of  the  same  grade  of  evidence^  since 
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what  he  may  say  or  refuse  to  say,  and  what  he  may  do,  may  all 
proceed  from  the  very  same  influences.  It  has  not  been  under- 
stood that  the  prosecuting  authority  can  be  rightfully  excluded 
from  such  a  source  of  circumstantial  evidence. 

If  it  be  still  urged  that  the  shield  of  personal  immunity  against 
self-accusation,  which  the  law  throws  around  a  witness,  may  be 
unavailing  to  one  so  little  likely  to  know  and  to  exercise  his 
right  as  this  prisoner,  that  he  spoke  without  counsel  or  warning, 
that  his  feebleness,  in  every  way,  was  but  a  snare  to  entrap  him, 
we  must  reply  that  the  instinct  of  nature  suggests  a  resort  to  the 
very  shield  that  the  law  allows ;  that  no  counsel  or  warning  can 
be  necessary  to  one  who,  unsuspected,  appears  in  the  character 
of  an  ordinary  witness ;  that  the  testimony  of  the  prisoner  before 
the  coroner  demonstrates  that  he  was  not  thrown  from  his  bal- 
ance, in  point  of  fact,  for  he  stated  nothing  that  could  have  im- 
plicated an  innocent  man.  It  is  not  a  case  in  which  a  word  has 
been  sworn  to  by  a  prisoner,  or  a  witness  who  was  afterwards 
made  a  prisoner,  which,  of  itself,  admitted  or  implied  his  guilt. 
Where  a  confession,  in  itself  objectionable,  leads  to  the  ascertain- 
ment of  a  fact,  admissible  in  evidence  and  material  in  the  case, 
the  later  practice  and  authorities  teach  us  that  so  much  of  such 
confession  as  relates  strictly  to  the  fact,  may  be  received  in  evi- 
dence :  and  this,  on  the  principle,  that  so  much  of  the  confession 
is  established  to  be  true:  and  the  foundation  of  the  whole  doc- 
trine is,  that  the  jury  ought  to  hear  whatever  is  true,  and  are  en- 
titled to  look  for  the  truth  through  any  and  every  medium  that 
may  be  calculated  to  reveal  it. 

Mr.  Joy,  in  his  work  on  the  admissibility  of  confessions,  (sec. 
8,  p.  62,)  lays  down  the  following  proposition,  "  A  statement,  not 
compulsory,  made  by  a  party,  not  at  the  time  a  prisoner,  is  ad- 
missible in  evidence  against  him ;"  and  the  reason  assigned  is, 
that  one,  in  his  capacity  of  witness,  might  refuse  to  answer  a 
question  that  has  a  tendency  to  expose  him  to  a  criminal  charge: 
hence  an  answer  to  such  becomes  a  voluntary  statement,  since  he 
might  refuse  to  make  any. 
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This  appears  to  be  a  sound  legal  theory.  It  cannot  be  met  by 
the  circumstance,  of  a  particular  case,  that  a  witness  may  not 
know  the  extent  of  his  personal  security  under  the  law,  for  ig- 
norance of  the  law  excuses  no  one,  though  that  circumstance, 
with  an  infinite  number  of  other  variations,  while  it  affects  not 
the  competency,  may  afford  apt  matter  of  strong  observation  to 
the  jury.  The  doctrine  has  had  the  confirmation  of  the  English 
bench,  on  the  point  reserved,  in  WhecUer^s  case,  which  is  cer- 
tainly entitled  to  more  weight  than  some  nisi  prius  decisions  to 
the  contrary,  which  last  went  on  the  footing  that  the  examina- 
tion of  a  witness,  on  oath,  was  not  distinguishable  from  that  of 
a  prisoner  on  oath,  though  the  latter  is  forbidden  by  the  statute 
of  Phil.  &  Mary. 

We  are  thus  conducted  to  the  conclusion,  and  order  accord- 
ingly, that  the  motion,  on  behalf  of  the  prisoner,  for  a  new  trial 
be  refused. 

O'Neall,  Evans,  Wardlaw  and  Whitner,  JJ.  concurred. 

Motion  refused. 


William  Elliott  vs.  Haskell  Rhett. 

m 

Apart  from  all  considerations  of  time,  there  is  implied,  upon  the  severance  of  a  her- 
itage, a  grant  of  all  those  continuous  and  apparent  easements,  which  have  in  fact 
been  used  by  the  owner  during  the  unity,  though  they  have  had  no  legal  existence 
as  easements,  as  well  as  of  all  those  necessary  easements  without  which  the  enjoy- 

g  ment  of  the  several  portions  could  not  be  fully  had. 

A  change  in  the  disposition  of  the  owner  of  two  tenements,  which  is  to  impress  last- 
ing qualities  on  the  several  portions,  must  be  pennanent  and  not  temporary. 

The  rule  for  parties  and  counsel  is,  that  appeals  must  depend  upon  the  questions  or 
points  submitted  to  the  Court  below :  but  in  its  discretion  the  Court  of  Appeals 
may  supply  inadvertent  omissions  of  either  Judge  or  coimsel,  by  deducing  any 
result  which  wiU  follow  from  a  just  application  of  the  law  to  the  evidence  that  was 
before  the  jury. 

Easements  which  have  been  substituted  for  the  natural  rights  of  property  are  entitled 
to  more  favorable  regard  than  those  which  are  restrictions  upon  natural  rights :  they 
are  to  be  treated  in  every  respect  as  natoral  easements. 
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When  a  defendant  was  not  the  original  creator  of  the  disturbance  of  an  easement,  an 
action  will  aot  lie  against  him  until  he  has  been  requested  to  remove  the  cause  of 
the  disturbance  which  is  on  his  land ;  and  things  necessary  to  be  done  by  plaintiff 
before  any  thing  defendant  can  lawfully  be  required  to  do,  would  be  efTective, — 
plaintiff  must  do  or  show  his  readiness  to  do,  before  he  can  require  the  defendant 
to  act 

An  easement  created  by  the  former  owner  must  be  enjoyed  in  the  same  condition  and 
to  the  same  extent  only  as  he  established  it:  where  the  plaintiff  has  added  an 
usurped  easement  to  a  rightful  one,  and  blended  them  in  his  attempt  to  enjoy  them, 
and  defendant  has  obstructed  both,  plaintiff  cannot  maintain  an  action,  unless  he 
can  shew  that  the  excess  could  have  been  obstructed  without  interfering  with  the 
right. 

Before  Frost,  J.  cU  Colleton^  Spring  Term,  1851. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows: 
"  In  1767,  James  Skirving  owned  the  plantations  now  owned 
by  the  plaintiff,  called  the  Bluff  and  Middle  Place,  and  the  de- 
fendant's, called  Smilie.  The  plantations  are  parts  of  a  large 
swamp,  vented  by  Deer  creek  into  Ashepoo  river.  The  Bluff, 
which  is  the  highest  on  the  swamp,  is  separated  from  Middle 
Place  by  Boone's  dam  or  causeway.  A  large  island,  called 
Mickie,  extending  from  within  Middle  Place  and  through  a  large 
part  of  Smilie,  divides  the  swamp.  Middle  Place  extended  down 
the  swamp  to  the  west  of  this  island  ;  and  Smilie  was  situate  to 
the  east  and  north  of  it.  The  waters  from  the  Bluff  and  the 
southern  part  of  Middle  Place,  and  from  other  swamps  above, 
had  a  natural  vent  on  both  the  east  and  west  sides  of  Mickie 
island  into  Deer  creek.  A  canal,  which  may  be  called  the  Boone 
canal,  extended  through  the  Bluff  and  Middle  plantations,  and 
through  the  swamp  to  the  west  of  Mickie  island,  into  a  brancl| 
of  Deer  creek.  Across  the  swamp,  above  the  line  of  Smilie,  was 
a  dam  called  Clark's  dam.  On  the  north-western  boundary  of 
Smilie,  Toomer's  bank  extended  from  Mickie  island  to  the  high 
lands  on  the  other  side  of  the  swamp,  across  the  vent  of  Smilie 
into  Deer  creek,  and  wholly  obstructed  the  vent  of  the  water 
from  Smilie  in  that  direction.  From  the  north-eastern  part  of 
Smilie  swamp,  a  canal,  called  Smilie,  was  cut  into  Ashepoo  river, 
which  was  the  only  vent  for  the  water  from  Smilie.  These  plan- 


APPEALS  AT  LAW.  407 

Charleston,  January,  1852. 

tations,  together  with  Hext's,  another  plantation  on  the  upper 
part  of  the  swamp,  were,  in  1 787,  conveyed  by  James  Skirving 
to  William  Skirving.  William  Skirving  died  about  1800,  and 
devised  the  lands  to  his  daughter,  the  wife  of  Thomas  Rhett 
Smith.  Mrs,  Smith  survived  her  husband.  By  proceedings  in 
equity,  to  which  the  plaintiff,  who  had  married  a  daughter  of 
Mrs.  Smith,  and  Mrs.  Smith,  together  with  her  other  children, 
were  parties,  the  master  in  equity,  in  February,  1832,  conveyed 
Smilie  to  George  P.  Elliott.  In  January,  1841,  Geoige  P.  Elliott 
conveyed  to  Mrs.  Eliza  Glover ;  and,  in  January,  1844,  Mrs. 
Glover  conveyed  to  the  defendant.  Under  the  limitations  of 
William  Skirving's  devise  to  Mrs.  Smith,  she  devised  the  Bluff 
and  Middle  plantations  to  certain  of  her  children.  The  plaintiff 
purchased  Middle  Place  from  Mrs.  Smith's  devisees  in  1847,  and 
the  Bluff  plantation  in  1849.  In  1849,  the  defendant  having  a 
dam  across  the  swamp,  from  Mickie  island  to  the  opposite  high 
land,  below  Clark's  dam,  the  plaintiff  complained  of  the  same  as 
an  obstruction.  The  dam  was  cut  by  a  magistrate  and  free- 
holders, and  this  action  was  brought  to  recover  damages  for  the 
obstruction. 

"  On  the  plats  of  Smith,  made  for  James  Skirving  in  1767,  the 
Boone  canal  is  represented  through  the  Bluff  and  Middle  planta- 
tions, as  it  exists  at  this  time.  It  is  so  represented  also  in  Pur- 
cell's  plat  of  1787,  attached  to  the  deed  from  James  to  William 
Skirving ;  and  in  Diamond's  plat  made  in  1805.  On  this  last 
plat,  a  canal  is  represented  from  Boone's  canal,  through  Middle 
Place  to  Clark's  dam.  But  the  canal  ends  at  Clark's  dam,  and 
is  not  continued  through,  nor  on  the  opposite  side  of  Clark's  dam. 
Clark's  dam  is  laid  down  on  each  of  these  plats.  It  is  repre- 
sented as  extending  entirely  across  the  swamp.  The  testimony 
of  the  witnesses  at  the  trial  represented  it  as  a  very  large  bank, 
the  largest  in  the  swamp,  and  very  ancient.  Payne  said  the  base 
of  it  was  about  fifteen  feet.  For  a  great  many  yeais  before  the 
trial,  a  canal  had  existed  below  Clark's  bank,  through  Smilie,  in 
the  direction  of  Smilie's  canal.  This  canal  was  not  directly  in 
the  line  of  the  canal  above,  from  Boone's  to  Clark's  dam,  though 
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it  was  not  far  out  of  the  line.  Toomer's  dam  was,  in  1826,  an 
ancient  dam.  No  one  could  say  how  long  it  had  existed.  The 
lands  at  that  date  had  been  for  many  years  uncultivated.  There 
was  no  evidence  that  at  any  time  there  had  been  a  trunk  or  flood 
gate,  or  other  artificial  vent  through  Clark's  dam  for  the  waters 
of  Middle  Place  and  the  swamps  above ;  except  that  Heame 
testified  that,  in  1815  or  1817,  he  rode  across  Clark's  dam,  in 
pursuit  of  a  deer,  and  he  thought  there  was  a  trunk  in  it,  not  far 
from  the  end  of  the  Middle  Place  canal.  Clark's  dam  extended 
from  high  land  to  high  land,  and  there  was  no  bridge  nor  break 
in  it.  In  1831,  '32  or  '33,  there  was  a  break  and  a  pole  bridge 
across  it,  not  far  from  the  canal. 

"  Ferraby  testified  that  he  managed,  for  Heyward  Glover,  the 
plantation  called  Toomer's,  from  1826  to  1835.  He  knew  Clark's 
dam  in  1826 ;  it  was  a  continuous  bank,  having  no  trunk  or 
break.  It  was  the  largest  dam  in  the  swamp,  and  was  intended 
to  back  water.  It  was  across  the  narrowest  part  of  the  swamp. 
He  crossed  the  dam  often  to  hunt  ducks  and  deer  on  Mickie 
island.  A  break  was  made  in  the  bank  by  an  alligator  having 
a  hole  under  it,  and  he  and  one  Allen  put  a  pole  bridge  over  the 
break  in  1830.  Payne,  the  plaintiflf's  surveyor,  said  that  Clark's 
dam  extended  clear  over  the  swamp.  There  was  a  ditch  on  both 
sides  of  the  bank.  Middle  canal  entered  the  upper  ditch.  He 
could  not  say  if  there  was  a  check  bank  above  Clark's  dam. 
The  water  would  flow  from  the  canal  along  Clark's  dam  into 
the  side  canals.  Clark's  dam  had  indications  of  a  brake  at  the 
side,  not  in  the  line  of  Middle  Place  canal.  Payne  being  recalled 
at  the  close  of  the  plaintifl''s  case,  said  that  he  saw  traces  of  the 
Middle  Place  canal  continued  through  the  lower  side  of  Clark's 
dam.  He  did  not  examine  particularly ;  thinks  the  trees  are  not 
so  old  there.  He  has  no  doubt  the  canal  did  pass  through  there. 
The  side  canal  is  a  continuation  of  that  above  the  daim.  The 
canal  must  have  passed  through  Clark's  dam.  There  was  an 
opening  in  Clark's  dam,  and  the  canal  was  filled  up  below. 

**Bacot,  the  defendant's  surveyor,  represents  two  canals  or 
spring  ditches,  along  the  edge  of  the  swamp  above  and  below 
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Clark's  dam.  These  ditches  above  Clark's  dam  are  vented  into 
Middle  Place  canal,  through  the  canal  along  the  upper  side  of 
Clark's  dam.  The  spring  ditches  above  Clark's  dam  are  not 
connected  with  those  extending  below  Clark's  dam.  The  dam 
is  complete  between  them,  and  there  is  a  large  tree  between  the 
spring  ditches,  and  in  the  line  of  them.  The  course  of  the  Smilie 
canal  was  not  a  natural  vent  for  Smilie  and  the  swamp  above. 
It  was  not  more  than  sufficient  to  vent  the  water  from  the  Smilie 
tract.  There  was  evidence  that  it  was  insufficient  for  that ;  and 
that  it  was  entirely  insufficient  to  discharge  the  water  from  the 
swamp  above  Clark's  dam.  In  the  opinion  of  some  witnesses, 
Smihe  would  be  ruined  if  the  water  above  was  vented  through 
Clark's  dam,  while  the  lands  above  would  be  very  little  benefitted. 

"  Forrester  said.  Middle  Place  canal  came  up  to  Clark's  dam, 
but  there  was  no  vent  there.  There  is  a  side  canal  (spring 
ditch)  at  the  end  of  Clark's  dam.  No  bridge  is  there.  The  dam 
crosses  the  canal  and  cuts  it  into  two  parts. 

"  Sanders  knew  Clark's  dam ;  had  walked  over  it  often.  It 
was  uneven  in  several  places,  and  there  was  a  bridge  across  a 
break.  There  was  no  cut  in  Clark's  dam  opposite  to  the  canal. 
He  saw  no  appearance  of  a  "  designed  cut." 

"  There  was  evidence  of  a  canal  between  the  Middle  Place 
canal  and  the  Boone  canal,  above  Mickie  island.  Payne  did 
not  consider  or  represent  it  on  his  plat  as  a  canal.  He  said  there 
was  a  broad  ditch  at  the  head  of  Mickie  island,  not  more  than 
four  or  five  feet  wide.  George  P.  Elliott  said  there  is  a  small 
dam  or  ditch  on  each  side,  across  the  head  of  Mickie  island ; 
can't  say  a  canal.  It  is  a  ditch.  He  don't  know  that  it  extends 
from  the  Middle  Place  canal  to  the  Boone  canal.  It  deepened 
towards  Middle  Place  canal.  Forrester  said  there  are  signs  of 
an  old  canal  across  the  head  of  Mickie  island  ]  about  ten  feet 
wide  in  places.  He  can't  say  it  connects  with  Middle  canal.  It 
unites  with  the  Boone  canal  by  a  small  ditch.  Being  recalled, 
he  said  the  canal  turned  round  the  head  of  the  island.  Sanders 
said  there  was  a  canal  at  the  head  of  the  island,  ten  feet  wide ; 
not  a  ditch ;  he  did  not  know  if  it  connected  with  Middle  Place 
27 
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canal.    King  said  he  knew  the  canal.    It  was  twelve  feet  wide, 
and  leads  from  one  canal  to  the  other.    It  is  not  a  ditch.    Bacot 
examined  the  canal.    Near  the  island  the  canal  is  nearly  filled 
by  its  washing.    It  is  ten  feet  wide.    The  ends  are  more  clear. 
It  enters  Boone  canal.    The  Boone  canal  is  ten  feet  wide  in  its 
extent  from  Mickie  island  to  its  vent  into  Deer  creek.    Payne 
said  the  fall  of  the  swamp  was  greater  on  the  west  than  on  the 
east  side  of  Mickie  island.    Bacot,  by  measurement,  ascertained 
that  the  vent,  by  Boone  canal,  was  shorter  than  a  vent  through 
Middle  Place  and  Smilie.    Sanders,  Ferraby  and  Gross,  said  the 
Boone  canal  was  the  best  vent.  There  were  the  remains  of  trtmks 
from  the  Middle  Place  squares  into  Boone  canal,  and  into  Mid- 
dle Place  canal,  above  the  Mickie  island  canal.    George  P.  Elli- 
ott, in  1832.  made  a  bank  across  the  swamp,  which  prevented 
the  waters  from  above  being  vented  through  the  Smilie  canal. 
The  next  year  he  made  a  bank  higher  up  the  swamp  and  across 
it.    The  third  year  he  made  a  bank  still  higher  up  the  swamp. 
These  banks  extended  entirely  across  the  swamp.    Before  he 
made  the  last  bank,  he  stopped  the  break  in  Clark's  dam,  which 
then  backed  the  water  as  it  had  done  before  the  break.    He  also 
levelled  the  banks  of  the  canal  which  extended  from  Cl^k's 
bank,  in  the  direction  of  the  Smilie  canal,  and  filled  it  up.    In 
that  condition  he  sold  Smilie  to  Mrs.  Glover,  without  any  doubt 
that  the  dams  he  had  made,  and  the  filling  up  of  the  canal  and 
the  break  in  Clark's  dam,  were  rightful.   No  complaint  was  made 
until  in  1849,  when,  at  the  instance  of  the  plaintiff,  the  dam  of 
the  defendant  was  cut.    During  the  occupation  of  Smilie  by 
George  P.  Elliott,  Mrs.  Smith  resided  on  the  Bluff  place  during 
the  winter.    Her  eldest  son  was  intimate  with  Mr.  Geoi^e  P. 
Elliott ;  was  frequently  in  his  field,  and  informed  of  what  Mr. 
George  P.  Elliott  had  done.    The  plaintiff,  the  brother  of  George 
P.  Elliott,  occasionally  visited  him  at  Smilie,  but  did  not  usually 
go  into  the  field.  Ferraby  once,  while  managing  for  Mrs;  Glover, 
obstructed  the  vent  of  Boone's  canal,  and  was  notified  by  Mrs. 
Smith's  overseer  of  her  dissent,  when  such  explanation  was  made 
as  induced  Mrs.  Smith  to  acquiesce  in  the  temporary  obstruction* 
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"  The  jury  were  instructed  that  the  policy  and  interest  of  the 
State  required  the  maintenance  of  water  courses.  That  in  inland 
swamps,  the  upper  part  has  a  right  to  vent  through  the  accus- 
tomed channels  and  courses  of  the  water  over  the  lower  part  of 
the  swamp.  If  the  lower  proprietor  obstructed  the  natural  vent, 
he  is  bound  to  substitute  an  artificial  vent  as  good  and  effectual 
as  the  natural  vent.  The  upper  proprietor  can  only  be  deprived 
of  such  an  easement  in  the  land  of  the  lower  proprietor,  by  ex- 
press agreement,  or  a  use  of  the  land,  in  a  manner  adverse  to 
such  easement,  for  twenty  years.  In  the  application  of  this 
branch  of  the  law  of  easements  to  this  case,  the  jury  were  in- 
structed that  if  those  under  whom  the  plaintiff  claimed,  when 
the  title  to  the  three  plantations  was  united  in  them,  used  the 
vent  through  Clark's  dam  and  Smilie,  and  sold  Smilie,  the  pur- 
chaser would  take  subject  to  the  easement.  But  if  they  had  dis- 
used the  vent,  through  Smilie,  for  so  long  a  time  as  would  sup- 
port the  presumption  that  it  was  abandoned,  and  then  sold  Smi- 
lie, the  purchaser  would  hold  the  plantation,  discharged  of  the 
servitude.  And  more  particularly,  that,  if  the  former  proprietors, 
for  more  than  twenty  years,  had  used  Clark's  dam  to  back  the 
water  firom  Smilie,  and  did  not  vent  the  water  from  above  through 
Smilie,  and  in  this  condition  sold  Smilie,  the  purchaser  would 
take  it  discharged  of  the  easement  of  a  vent  for  the  places  above. 
The  jury  were  expressly  instructed  that  disuse  alone  of  such  an 
easement,  without  an  adversary  possession,  would  not  extinguish 
it.  And  that  this  rule  applied  as  well  to  land  once  cleared  and 
cultivated  as  to  uncleared  swamp ;  but  that  disuse  attended  by 
circumstances  which  shewed  an  abandonment,  would  extinguish 
an  easement. 

"  The  questions  submitted  to  the  jury  were,  whether,  at  any 
time  within  the  period  to  which  the  evidence  reached,  any  vent 
for  the  water  above  existed  through  Clark's  dam,  and  through 
Smilie ;  and,  secondly,  if  such  vent  overbad  been  used,  whether 
the  evidence  did  or  not  show  that  for  more  than  twenty  years 
before  the  commencement  of  this  suit,  another  vent  had  been 
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substituted  for  that  through  Smilie,  under  circunistances  which 
manifested  an  abandonment  of  the  latter  vent. 
"  The  jury  found  a  verdict  for  the  defendant." 

The  plaintiff  appealed,  and  now  moved  this  Court  for  a  new 
trial,  on  the  grounds : 

1.  Because  the  privilege  of  drahiing  the  waters  from  the  land 
of  the  plaintiff,  called  Middle  Place^  through  Clark's  dam,  and 
over  the  defendant's  land,  called  Smilie^  was  proved  to  have 
been  annexed  to  the  plaintiff's  land,  and  in  actual  use  at  the 
time  of  the  sale  of  the  Smilie  land ;  and  there  was  no  evidence 
that  the  vent  for  ihe  water,  by  the  canal  through  Clark's  dam, 
was  ever  permanently  obstructed  or  abandoned. 

2.  Because  the  mere  non-use  of  an  easement  or  privilege,  even 
for  twenty  years,  will  not  raise  the  presumption  of  an  extinguish- 
ment or  abandonment,  and  his  Honor  should  have  so  charged 
the  jury. 

3.  Because  the  neglect  to  use  the  canals  above  and  below 
Clark's  dam  for  drainage,  over  the  lands  now  owned  by  the 
defendant,  during  the  time  when  the  two  tracts  of  land  belonged 
to  the  same  owner,  was  no  evidence  of  the  abandonment  of  any 
right  whatever.  And  it  was  proved,  that  at  the  time  when  the 
possession  was  severed  by  the  sale  of  the  Smilie  lands,  the  wa- 
ters did  flow  by  the  canals  through  Clark's  dam,  into  defendant's 
land,  and  did  so  continue  to  flow  until  1835,  when  they  were 
obstructed  by  the  then  owner  of  Smilie. 

4.  Because  the  right  to  vent  through  the  Middle  Place  canals, 
under  Clark's  dam,  into  the  Smilie  place,  was  a  necessary  and  sub- 
sisting privilege,  and  appurtenance  to  the  place,  which  had  not 
been  lost  by  the  assertion  of  any  adverse  right  in  ^ny  body  else, 
for  a  sufficient  length  of  time  before  action  brought,  and  his 
Honor  should  have  so  charged. 

5.  Because  his  Honor  should  have  charged  the  jury,  that  if 
they  believed  that  the  vent  for  the  waters  in  the  lands  below 
Clark's  dam  was  over  the  defendant's  land,  the  plaintiff  was  en- 
tilled  to  the  verdict  for  the  obstructions  erected  and  continued  by 
the  defendant,  on  his  land,  before  and  after  the  freeholders  had 
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ordered  the  obstruction  to  be  removed,  and  after  he  had  been  re- 
quested to  remove  them  by  the  plaintiff. 
6.  Because  the  verdict  is  in  other  respects  contrary  to  law. 

TreviUe,  for  appellant,  cited  6  Taunt.  311 ;  3  Kent,  439  ;  4 
Stat.  723 ;  2  Bing.  376  ;  1  Bail.  209 ;  4  Strob.  513 ;  3  Kent,  449  ; 
1 0  Mass.  R.  183. 

Rhett^  Hayne,  contra,  cited  4  McC.  96 ;  Gale  &  What,  on 
Easem.  38. 

The  opinion  of  the  Court  was  delivered  by 

Wardlaw,  J.  A  few  prominent  facts,  gathered  from  the  re- 
port and  admissions  made  at  the  bar,  will  present  the  case  which 
is  to  be  decided. 

The  swamp  upon  which  the  plantations  of  plaintiff  and  de- 
fendant are  situated,  had,  by  nature,  no  drainage  sufficient  for 
cultivation.  Its  surplus  waters  were  slowly  discharged  toward 
the  north-west,  by  sluggish  currents  on  either  side  of  Mickie  isl- 
and, into  Deer  creek,  and  thence  into  Ashepoo  river.  The  general 
surface  was  so  nearly  level,  that  canals  and  ditches,  dug  below 
the  surface  so  as  to  collect  and  carry  off  the  waters,  might,  with- 
out much  difficulty,  be  so  graded  as  to  run  in  any  desired  course, 
if  a  sufficient  outlet  for  them  into  the  creek  or  river  could  be  had. 

In  1767,  the  date  of  the  oldest  plat  that  was  produced  on  the 
trial,  the  three  plantations,  (viz.  the  Bluff,  and  Middle  Place,  now 
belonging  to  the  plaintiff,  and  Smilie,  now  belonging  to  the  de- 
fendant,) belonged  to  one  person,  and  were  all,  in  part  or  in  whole, 
cleared,  ditched,  banked,  and  cultivated  in  rice.  The  waters  of 
the  Bluff,  (which,  of  the  three,  was  southernmost  and  highest  up 
the  swamp.)  were  by  Boone's  causeway,  (which  is  situated  on  the 
line  across  the  swamp  between  the  Bluff  and  Middle  Place,)  ob- 
structed in  their  natural  flow  over  Middle  Place  and  turned  into 
Boone's  canal,  which  ran  near  the  western  edge  of  the  swamp, 
through  Middle  Place  and  west  of  Mickie  island  to  Deer  creek. 
The  waters  of  Middle  Place  were  dammed  back  from  Smilie 
by  Clark's  dam,  (which  extended  from  Mickie  island  on  the  west 
across  the  western  branch  of  the  swamp  to  the  high  land  on  the 
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east,)  and  were  turned  by  ditches  or  a  canal  into  Boone's  canaL 
The  natural  flow  of  the  waters  north  of  Clark's  dam,  (round  the 
east  and  north  of  Mickie  island  to  Deer  creek,)  was  obstructed 
by  Toomer's  bank,  which  had  been  raised  on  the  adjoining  land 
of  Fishbume  or  Ladson,  and  an  artificial  channel  cut  partly 
through  land  higher  than  any  of  the  swamp,  afforded  a  vent  for 
these  waters  into  Ashepoo,  in  a  north-eastern  direction,  so  that 
they  were  discharged  far  below  the  mouth  of  Deer  creek.  Clark's 
dam  was  a  short  distance  south  of  the  line  that  divided  the  Smi- 
lie  tract  and  the  Middle  Place  tract :  and  some  acres  of  swamp, 
which  originally  belonged  to  the  latter  tract,  (spoken  of  as  seven 
or  fifteen  acres,)  were  by  the  dam  separated  from  Middle  Place 
and  connected  with  Smilie :  and  these  few  acres,  as  well  as  all  of 
Smilie,  depended  for  drainage  upon  the  artificial  channel  which 
ran  near  the  eastern  edge  of  the  swamp  up  to  Clark's  dam,  but 
not  through  it. 

In  this  condition  the  three  plantations  seem  to  have  been  cul- 
tivated by  successive  owners  of  the  whole,  from  1767  until  a 
period  shortly  before  1832. 

In  1830,  the  cultivation  of  some  of  the  lands  was  neglected : 
an  accidental  break  in  Clark's  dam,  which  had  taken  place  after 
1826,  was  left  unrepaired,  and  the  waters  from  Middle  Place 
flowed  into  Smilie.  In  1832,  the  SmiUe  tract,  according  to  its 
original  lines,  was  sold  to  Gteorge  P.  Elliott,  by  persons  who  re- 
tained the  other  two  tracts,  until  they  sold  them  to  the  plaintiff 
in  1847  and  1849.  The  same  year  George  P.  Elliott  purchased, 
he  made  a  dam  to  obstruct  the  flow  of  the  waters,  which  came 
through  the  break  in  Clark's  dam :  and  he  contmued  to  make 
improvements  and  obstructions,  until  in  1835  he  had  made  three 
dams  across  the  swamp  on  his  own  land,  and  had  repaired 
Clark's  dam  on  the  land  above,  and  had  filled  up  the  artificial 
channel  between  his  line  and  Clark's  dam.  In  1849,  the  de- 
fendant was  the  owner  of  Smilie  by  purchase  from  George  P. 
Elliott's  vendee,  and  was  continuing  the  obstructions  on  his  own 
land,  and  using  the  artificial  channel^befdre  mentioned,  which  is 
now  called  the  Smilie  canal :  the  plaintiff,  insisting  upon  his 
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right  to  discharge  the  waters  of  Middle  Place  through  Clark's 
dam  iqto  the  Smilie  canal,  or  upon  the  Smilie  tract,  procured  the 
defendant's  bank  to  be  cut  by  a  magistrate  and  freeholders,  and 
brought  this  action  to  recover  damages  for  the  obstruction. 

If  no  break  had  ever  occurred  in  Clark's  dam,  there  would 
have  been  no  circumstance  which  could  have  suggested  a  differ- 
ent rule,  for  the  rights  of  the  parties,  from  the  disposition  or  ar- 
rangements which  had  been  made  for  the  use  of  the  plantations 
by  the  proprietors,  who  owned  them  all.  Apart  from  all  conside\ 
ration  of  time,  there  is  implied,  upon  the  severance  of  a  heritage, 
a  grant  of  all  those  continuous  and  apparent  easements  which 
have  in  fact  been  used  by  the  owner  during  the  unity,  though 
they  have  had  no  legal  existence  as  easements,  as  well  as  of  all 
those  necessary  easements  without  which  the  enjoyment  of  the 
several  portions  could  not  be  fully  had.  (a) 

To  no  subject  is  this  doctrine  more  applicable  than  to  the  rice 
plantations  on  our  inland  swamps,  in  which  the  natural  flow  of 
water  must  be  aided  and  controlled  by  artificial  contrivances, 
and  these  may  be  infinitely  diversified  according  to  the  judgment 
and  ability  of  the  owner.  Those  benefits  or  inconveniences, 
which,  according  to  the  scheme  of  culture  that  was  adopted  by 
the  owner  of  a  whole  body  of  land,  were  enjoyed  or  sufiisred  by 
a  parcel  thereof  that  he  has  sold,  provided  they  are  of  uninter- 
mitting  character  and  are  shewn  by  external  works,  pass  with  ^ 
the  parcel  as  necessary  incidents  of  the  land.  They  are  like  the 
natural  easements  of  running  water  and  supporting  soil.  Indeed, 
on  a  rice  plantation,  the  ditches  and  banks  are  real  substitutes 
for  the  insufficient  arrangements  of  nature,  the  marks  of  which 
are  often  entirely  obliterated. 

If  Clark's  dam  had  been  in  repair  when  George  P.  Elliott 
bought  Smilie,  there  could  then  be  no  doubt  that  he  and  those 
who  derive  title  from  him  might  not  only,  by  banks  and  dams, 
resist  the  discharge  upon  Smilie  of  the  watersfrom  Middle  Place, 
which  had  been  long  dammed  back  by  Clark's  dam  and  turned 
into  another  channel,  but  might  insist  that  Clark's  dam  should  be 

(a)  Gale  &.  What,  on  Easera.  49. 
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in  all  respects  regarded  as  a  natural  bank,  which  the  owner  of 
Middle  Place  could  not  rightfully  cut  or  alter  to  their  damage. 

But  Clark's  dam  was  .broken  when  George  P.  Elliott  pur- 
chased— the  water  might  then  be  seen  to  descend  through  it  fiom 
Middle  Place  to  Smilie  according  to  the  law  of  nature ;  and  was 
not  Smilie,  when  bought,  subject  to  the  natural  easement  which 
this  law  imposed  ?  This  depends  upon  the  manifestations  of  the 
will  of  the  owner  of  the  two  tenements.  The  arrangements 
which  he  had  made,  he  could  change  at  pleasure :  and  if  he  had, 
before  the  sale  of  Smilie,  shown  that  his  scheme  was  changed, 
and  that  he  no  longer  intended  Clark's  dam  to  remain  as  an  ob* 
struction  to  the  natural  flow  of  the  waters,  then  his  last  disposi- 
tion furnished  the  rule,  according  to  which  the  purchaser  should 
take  Smilie,  burdened,  or  benefitted,  by  the  qualities  which  were 
attached  to  it.  But  a  change,  which  is  to  impress  lasting  quali- 
ties on  an  estate,  must  be  permanent  and  not  temporary.  There 
must  be  an  abandonment  of  the  old  scheme,  and  either  the  adop- 
tion of  a  new  one  or  an  acquiescence  in  the  natural  order  of 
things  that  may  follow  the  abandonment  (6).  Upon  this  point, 
the  verdict  of  the  jury,  under  the  instructions  which  were  given, 
shows  conclusively,  that  there  was  no  abandonment  of  the  scheme 
of  culture,  which  had  been  long  persisted  in,  but  only  an  acci- 
dental and  temporary  derangement  of  it,  no  more  indicating  a 
change  of  purpose,  than  any  decay  of  materials  or  occasional 
disuse  of  an  improvement  would  do.  To  this  conclusion  the 
conduct  of  George  P.  Elliott,  in  repairing  Clark's  dam,  the  ac- 
quiescence of  those  under  whom  the  plaintiff  claims  from  1835 
till  1849,  in  obstructions  of  the  right  now  urged  to  discharge 
through  Clark's  dam,  and  the  evidence  of  the  insufficiency  of 
the  Smilie  canal,  even  in  its  present  improved  condition,  to  dis- 
charge more  than  the  waters  of  Smilie,  all  plainly  conduce :  and 
besides  the  mere  fact,  that  there  was  a  break  in  Clark's  dam  when 
George  P.  Elliott  purchased,  we  see  nothing  in  the  evidence  to 
favor  the  view  of  the  plaintiff. 

What  we  have  said  decides  the  case  which  the  plaintiff  pre- 

(fi)  LuUras  case,  4  Rep.  86. 
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sented  on  the  Circuit,  where,  throughout  the  trial,  he  urged  his 
right  to  drain  Middle  Place,  through  Clark's  dam,  into  and  upon 
Smilie.  He  now,  under  his  fiflh  ground  of  appeal,  presents  a 
new  case  to  this  Court,  claiming  a  narrower  right,  if  the  other 
should  be  denied  to  him.  It  is  this.  He  has,  as  before  men- 
tioned, a  few  acres  below  Clark's  dam,  between  it  and  the  Smilie 
boundary  line.  These,  by  the  scheme  of  culture  adopted  by  the 
owners  of  the  two  tenements,  were  connected  with  Smilie,  and, 
like  it,  drained  through  the  artificial  channel  now  called  the 
Smilie  canal :  the  defendant  has  continued  obstmctions  which 
George  P.  EUiott,  between  1832  and  1836,  made  to  this  drainage ; 
and  for  this,  it  is  said,  the  plaintiff  should  recover,  even  if  he  has 
not  a  right  to  drain  through  Clark's  dam.  , 

The  first  count  of  the  declaration  complains  of  defendant's 
having  obstructed  the  natural  course  of  the  waters  from  plaintiff's 
low  ground  through  defendant's  land  to  tide  water :  under  this 
the  plaintiff's  new  case  could  not  be  made,  for  the  natural  course 
had  been  obstructed  and  was  superseded  by  an  artificial  chan- 
nel, at  the  time  the  heritage  was  severed,  long  before  and  ever 
since. 

The  third  count  is  also  inapplicable  :  for  it  complains  of  the 
defendant's  neglecting  to  repair  the  artificial  channel,  as  he  was 
bound  to  do,  and  there  is  no  evidence  that  the  defendant  was 
bound  to  repair  the  channel  upon  plaintiff's  land,  nor  that  the 
channel  upon  defendant's  own  land  has  been  out  of  repair. 

The  second  count  complains,  that  defendant  has  continued 
banks  which  had  been  wrongfully  erected,  and  thereby  has  ob- 
stracted  the  plaintiff's  right  to  drain  the  water  from  his  land 
into  a  channel  leading  over  the  land  of  the  defendant.  This 
might  serve  either  for  the  larger  right  to  drain  the  waters  above 
Clark's  dam  into  the  channel,  or  for  the  smaller  right  which  the 
new  case  presents :  and  it  is  said  for  the  plaintiff,  that  this  smaller 
right  is  shewn  by  the  evidence,  and  should  be  now  sustained  by 
the  Court,  although  it  was  not  urged  on  the  trial  below. 

The  general  rule  is,  that  appeals  must  depend  upon  the  ques- 
tion or  point  submitted  to  the  Court  below,  and  that  no  new 
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ground  shall  be  taken  in  the  Court  of  Appeals  (c).  This  is, 
however,  a  rule  for  parties  and  their  counsel,  not  for  the  Court, 
It  is  competent  for  the  Court  to  do  justice  by  assuming  any  ground 
which  it  perceives  to  have  an  important  bearing  on  the  merits  of 
the  case,  taking  care  only  that  there  shall  be  full  opportunity 
afforded  for  explanation  and  argument  {d).  When  a  case  has 
been  heard  below  and  decided  correctly  according  to  the  evidence 
that  was  there  adduced,  this  Court  will  not  listen  to  an  applica- 
tion for  new  trial  on  the  suggestion  that  a  ground,  not  before 
taken,  may,  if  another  opportunity  be  afforded,  be  sustained  by 
evidence,  which  was  not  offered  before,  although  it  might  have 
been :  but,  in  its  discretion,  this  Court  may  supply  the  inadvert- 
ent omissions  of  either  Judge  or  counsel,  by  deducing  any  result 
which  will  follow  from  a  just  application  of  the  law  to  the  evi- 
dence that  was  before  the  jury.  If  we  could  then  see  clearly, 
that  the  plaintiff's  new  case  ought  to  have  come  to  a  result  dif- 
ferent from  that  which  was  attained  on  the  trial  that  involved  it, 
a  re-hearing  would  be  awarded. 

The  objection  to  the  new  case  most  urged  by  the  defendant  is, 
that,  (even  if  the  right,  to  drain  through  the  Smilie  canal  the  few 
acres  of  the  Middle  Place  tract  which  lie  below  Clark's  dam,  was 
established  by  the  disposition  of  the  owners  of  the  two  tene- 
ments,) that  right  has  been  extinguished  by  the  acquiescence  of 
the  owners  of  Middle  Place  in  the  obstructions  which  were  made 
by  George  P., Elliott.  It  is  said,  that  these  obstructions  were  per- 
mitted, and  were  incompatible  with  the  continuance  of  the  ease- 
ment now  claimed ;  that  they  amounted  to  such  an  alteration  in 
the  disposition  of  the  dominant  tenement  as  made  it  no  longer 
capable  of  the  perception  of  this  easement,  and  that  thus  they 
established  a  new  disposition  which  did  not  embrace  the  ease- 
ment (e). 

Upon  this  point  it  must  be  remarked,  that  the  natural  condition 

of  the  few  acres  in  question  is  not  made  clear  by  the  evidence. 

•  They  may  have  been  higher  than  the  Smilie  Place,  so  that  water 

(e)  Ford  vs.  Trams,  2  Brev.  299.  (d)  MiicheU  vs.  Anderson,  1  Hill,  70. 

(e)  Liggins  vs.  Inge,  7  Bing.  682;  Gale  &  W.  on  Eagem.  354. 
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from  tbem  naturally  flowed  oyer  the  Smilie  place,  and  would 
naturally  flow  into  the  Smilie  canal :  or  they  may,  (as  is  repre- 
sented in  Bacot's  plat,)  have  been  in  a  basin  lower  than  the  lands 
above  or  below,  so  that  by  nature  water  was  ponded  on  them, 
and  only  the  surplus  after  great  rains  would  now  run  toward  the 
north.  The  ditches  which  once  went  from  them  to  the  Smilie 
canal  may  or  may  not  have  drained  them.  >^^ 

The  natural  easement,  if  any  existed,  was  once  superseded  by^ 
the  disposition  of  the  owner  of  the  two  tenements :  the  artificial 
easement  which  he  created,  whatever  may  have  been  its  extent, 
existed  at  the  time  of  the  sale  to  George  P.  Elliott,  and  is  in  no 
respect  entitled  to  less  consideration  than  if  it  existed  by  nature. 
A  right  to  obstruct  it,  so  far  as  practicable,  might  have  been 
granted ;  but  substituted,  as  it  was,  for  the  natural  right  of  pro- 
perty, it  is  entitled  to  more  favorable  regard  than  are  those  ease- 
ments, which  are  restrictions,  upon  natural  rights.  It  is  clear 
that  no  mere  non  user,  independent  of  all  change  of  disposition 
and  of  all  obstruction,  would  have  destroyed  it,  or  could  have 
done  so,  without  substituting  something  else  equally  or  more  in- 
convenient to  the  defendant,  which  must  naturally  have  followed 
from  the  necessity  of  .some  outlet  for  the  water  between  Clark's 
dam  and  Smilie.  Strong  circumstances  only  could  show  an 
intention  permanently  to  abandon  it :  and  it  is  unnecessary  for  us 
to  consider,  whether  such  intention  should  be  inferred  from  any 
thing  short  of  that  length  of  adverse  enjoyment  in  obstruction  of 
it,  which  would  raise  the  presumption  of  a  grant  of  an  easement, 
or  of  a  right  to  obstruct  a  natural  incident  of  property.  The 
acts  of  George  P.  Elliott,  particularly  his  filling  up  the  ditches 
between  his  land  and  Clark's  dam,  were  in  themselves  very 
strong ;  but  we  cannot  venture  to  say,  that  there  was  such  evi- 
dence of  the  consent  of  the  persons,  under  whom  the  plaintifl* 
claims,  to  these  acts,  that  from  them,  unconfirmed  by  twenty 
years  continuance,  the  jury  must  have  found  that  the  ease- 
ment, claimed  by  the  plaintiff  in  his  new  case,  has  been  extin- 
guished. 

There  are,  however,  other  objections  to  the  plaintiff's  new  case> 
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which  require  no  deductions  from  the  evidence  that  the  jury  have 
not  drawn. 

Where  a  defendant  was  not  the  original  creator  of  the  dis- 
turbance of  an  easement,  an  action  will  not  lie  against  him  until 
he  has  been  requested  to  remove  the  cause  of  the  disturbance 
which  is  on  his  land  (/) ;  and  where  obstructions  to  the  plaintiffs 
enjoyment  of  an  easement  exist  upon  his  own  land,  and  without 
the  removal  of  these,  nothing  that  the  defendant  could  be  law- 
fully required  to  do  would  restore  the  enjoyment,  the  plaintiff 
must  remove  these  obstructions,  or  show  his  readiness  to  do  so, 
before  he  can  require  the  defendant  to  do  what  would  be,  of  it- 
self, insufScient.  In  this  case,  the  evidence  shows  that  on  the 
eastern  edge  of  the  plaintiff's  low  ground,  below  Clark's  dam, 
the  Smilie  canal  was,  before  1832,  continued  up  to  Clark's  dam, 
and  that  a  diagonal  ditch  ran  from  a  point  on  the  Smilie  canal, 
which  point  is  near  to  the  boundary  line  between  the  two  tracts, 
(Middle  Place  and  Smilie,)  through  this  low  ground,  up  to  the 
western  end  of  Clark's  dam.  At  the  junction  of  this  ditch  with 
the  canal,  a  trunk  was  placed.  George  P.  Elliott  went  upon  the 
land,  now  owned  by  plaintiff,  and  removed  the  trunk,  and  filled 
up  both  ditch  and  canal  above  the  boimdary  line.  To  drain  in 
this  ditch  and  canal,  according  to  the  condition  they  were  in 
when  the  possession  of  both  tenements  was  in  one  owner,  is  the 
right  of  the  plaintiff,  if  he  has  any  right  to  drain  through  defend- 
ant's land.  No  obligation  is  shewn  to  have  devolved  upon  de- 
fendant to  remove  the  obstructions  which  were  upon  plaintiff's 
land.  The  plaintiff  has,  by  nothing  that  he  has  done,  evinced 
his  desire  to  drain  his  few  acres  below  Clark's  dam,  according  to 
the  former  scheme  of  culture :  but  he  caused  the  defendant's 
bank  to  be  cut  at  a  point  west  of  the  point  where  the  canal,  as  it 
formerly  was,  would  have  cut  this  bank,  thus  shewing  an  inten- 
tion to  drain  according  to  some  imagined  natural  right,  and  not 
according  to  the  arrangement  which  had  been  made  for  the  two 
tenements :  and  above  all,  he  cut  the  bank  when  the  vent  through 
Clark's  dam  was  open,  thus  evincing  an  intention  to  drain,  not 

(/)  Pennu4dock's  case,  5  Rep.  101  j  Brent  vs.  Haddon^  Cro.  Jac.  555. 


APPEALS  AT  LAW.  421 


Charleston,  January,  1852. 


his  few  acres  below  the  dam  only,  but  the  whole  of  his  Middle 
Place.  He  thus  added  to  an  easement  which  he  may  have  been 
entitled  to,  a  larger  easement  which  the  decision  made  on  the 
Circuit  and  herein  before  approved  by  us,  shews  he  had  no  right 
to.  In  many  cases,  the  right  to  an  easement  is  lost  by  encroach- 
ment (§■).  Without,  however,  deciding  any  thing  on  that  head, 
we  can  see  that  the  obstructions  continued  by  the  defendant 
were  necessary  to  guard  him  against  the  larger  right  which  the 
plaintiff  had  undertaken  to  establish,  and  that  the  plaintiff  has 
no  right  to  complain  of  these  obstructions  as  disturbances  of  a 
rightful  easement,  unless  he  can  shew  that  the  usurped  easement 
could  have  been  obstructed  without  disturbance  of  the  right- 
ful one.  He  so  blended  the  two  in  his  attempt  to  enjoy  them, 
that  the  defendant  could  not  separate,  and  might  lawfully  ob- 
struct both,  at  any  rate  until  the  excess  over  the  right  was  cor- 
rected (A).  It  thus  appears  that,  if  the  plaintiff  had,  on  Circuit, 
admitted  what  we  find  to  have  been  correctly  decided,  that  he 
had  no  right  to  drain  through  Clark's  dam,  and  had  there  pre- 
sented only  the  new  case  which  he  has  here  submitted,  he  ought, 
imder  the  evidence  which  was  adduced,  to  have  been  nonsuited. 
The  motion  is  therefore  dismissed. 

O'Neall,  Evans,  Frost  and  Whitner,  JJ.  concurred. 

Withers,  J.  I  concur  in  this  opinion:  but  desire  to  observe, 
that  I  would  favour  a  new  trial  to  the  plaintiff,  that  he  might 
litigate  singly  his  "  new  case,"  (as  it  is  termed,)  if  I  supposed, 
that  the  record  in  this  cause,  the  verdict  and  this  decision,  would 
operate  to  estop  him  from  testing  (if  he  should  so  desire)  a  right 
to  drain,  by  natural  flow,  or  through  artificial  substitute,  (as  the 
case  may  be,)  over  the  defendant's  premises,  so  much  of  the 
plaintiff's  Middle  Place  as  is  situate  below  Clark's  dam. 

Motion  dismissed. 


(g)  GarriU  vs.  Sharp,  3  Ad.  &  E.  325 ;  4  Ncv.  &  M.  834. 
(A)  Gale  &  W.  on  Easem.  374. 
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Allen  W,  Nix  and  others  vs.  Charles  Ray. 

A  father,  by  deed,  gave  a  negro  woman  and  her  issue  to  his  three  daughters  '^  and  the 
future  heirs  of  their  body,"  to  be  equally  divided  between  them.  "  Now,  if  either 
of  the  above-mentioned  girls  should  die  without  any  lawful  heirs  of  their  body,  her 
property  shall  go  to  the  surviving  children,  and  so  on :"  Held,  that  each  daughter 
took  a  life  estate  in  her  share  of  the  property,  with  remainder  to  the  heirs  of  her 
body,  living  at  the  time  of  her  death,  as  purchasers. 

Before  Evans,  J.  at  Barnwell,  Spring  Term,  1852. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
"This  was  an  action  of  trover  for  two  negroes.    In  1816,  one 
Stephen  Phillips  executed  a  deed,  whereby  he  gave  to  his  three 
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daughters  "a  negro  woman,  named  Abigail,  and  her  future 
increase,  which  said  negro  and  her  increase,  if  any,  after 
the  death  of  my  wife  and  myself,  is  to  be  equally  divided 
between  my  above-mentioned  daughters.  It  is  understood 
that  the  above-mentioned  property  is  to  remain  in  my  pos- 
session, or  my  wife's,  until  after  our  death,  then  to  go  as 
above-mentioned,  the  above  property  is  to  my  said  daughters  and 
the  future  heirs  of  their  body.  Now,  if  either  of  the  above-men- 
tioned girls  should  die  without  any  lawful  heirs  of  their  body, 
her  property  shall  go  to  the  surviving  children,  and  so  on."  After 
the  death  of  Phillips  and  wife,  Abigail  and  her  issue  were  divi- 
ded, and  the  negroes  in  dispute  were  allotted  to  Mrs.  Nix,  one  of 
the  daughters.  The  defendant  claimed,  under  a  mortgage  fore- 
closure from  the  husband  of  Mrs.  Nix,  and  the  plaintiff  are  the 
children  of  Mrs.  Nix,  claiming  under  the  limitation  in  the  deed. 

'^  I  was  of  opinion  the  estate  to  the  daughters  was  good  under 
the  authority  of  Jaggers  vs.  Estes. 

"  On  the  question  whether  the  children  of  Mrs.  Nix  could  take 
under  the  deed,  I  was  informed  that  the  Appeal  Coiurt  of  Equity 
had  decided  the  question  in  the  affirmative,  on  this  very  deed,  in 
a  case  between  other  parties.  This  was  a  sufficient  reason  for 
my  deciding  in  the  same  way ;  but,  independent  of  this,  I  thought 
the  case  came  within  the  reasons  of  the  case  of  Means  vs.  Henry^ 
and  the  cases  which  have  followed  it  since.  The  jury,  under  my 
charge  on  these  points,  found  for  the  plaintiffs,  who  were  not 
barred  by  the  statute  of  limitations." 

The  defendant  appealed,  and  now  moved  for  a  new  trial,  on 
the  ground : 

Because  his  Honor  charged  the  jury,  that  the  issue  of  Eliza- 
beth Nix  took  as  purchasers,  under  the  deed  of  Stephen  Phillips, 
after  a  life  estate  in  their  mother  :^  whereas,  it  is  submitted,  his 
Honor  should  have  charged  the  jury,  that  the  limitation  in  the 
said  deed  is  too  remote,  and  that  therefore  Elizabeth  Nix  took  an 
absolute  estate,  upon  which  the  marital  rights  of  her  husband 
attached. 

Aldrich,  for  the  motion. 
Bellinger,  contra. 
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The  opinion  of  the  Court  was  delivered  by 

Frost,  J.  The  defendant  contends  for  a  construction  of  the 
deed  of  gift,  which  shall  vest  in  Mrs.  Nix,  absolutely,  her  share 
of  the  issue  of  Abigail,  so  as  to  subject  it  to  the  marital  rights  of 
her  husband,  and  give  to  the  plaintiff  a  good  title  under  the  fore- 
closure of  a  mortgage  made  by  him.  The  plaintifis,  the  children 
of  Mrs.  Nix,  contend  that,  by  the  terms  of  the  deed,  an  estate  for 
life  only  was  vested  in  their  mother ;  and  that  they  were  entitled, 
at  her  death,  to  take  the  negroes  given,  as  purchasers,  in  re- 
mainder. 

It  was  settled  by  the  cases  of  Henry  vs.  Means,  (2  Hill,  328), 
and  Henry  Sf  Talbird  vs.  Archer,  (Bail.  Eq.  535),  that,  where  a 
gift  of  personal  property  is  made  to  one  and  his  issue,  or  the  heirs 
of  his  body,  with  a  limitation  over  in  the  event  of  his  dying 
without  leaving  issue,  or  heirs  of  his  body,  living  at  the  time  of 
his  death,  the  first  taker  has  an  estate  for  life  only ;  and  his  issue, 
or  heirs  of  his  body,  living  at  the  time  of  his  death,  take  in  re- 
mainder as  purchasers.  In  Treville  vs.  Ellis,  and  Stevens  vs. 
Patterson,  (Bail.  Eq.  40,  42),  it  was  decided,  that,  if  a  gift  is 
limited  over  after  the  death  of  the  first  taker,  without  lawful  issue, 
or  heirs  of  his  body,  to  a  survivor,  or  to  survivors,  of  the  first  taker, 
such  limitation  shall  have  the  same  construction  and  effect  as  is 
given  to  a  limitation  over,  in  the  event  of  the  first  taker  dying 
without  leaving  issue  living  at  the  time  of  his  death.  These 
cases  establish  the  title  of  the  plaintiffs  to  the  negroes  in  dispute, 
as  purchasers  in  remainder  after  the  death  of  their  mother. 

The  addition  to  the  terms  of  the  gift  of  the  words,  "  and  so, 
on,"  has  been  caught  at,  to  except  this  case  from  the  authority  of 
those  which  have  been  cited.  Much  ingenuity  has  been  shewn 
in  the  attempt  to  construe  "  and  so,  on,"  as  meaning  an  indefinite 
succession,  and  *•  surviving  children,"  as  meaning  children  of 
the  donor's  daughters.  According  to  this  forced  reading,  the 
clause  of  the  deed  which  provides,  that,  "  if  either  of  the  above- 
mentioned  girls  should  die  without  any  lawful  heirs  of  their  body, 
her  property  shall  go  to  the  surviving  children,  and  so,  on,"  should 
have  effect  so  as  to  vest  the  property  in  the  daughters'  surviving 
28 
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children,  in  indefinite  succession.  But  it  is  very  plain  that  the 
words,  "  and  so,  on,"  were  intended  to  apply  to  the  succession  of 
the  donor's  daughters,  to  each  other,  by  survivorship.  "  Surviv- 
ing children  "  cannot  mean  the  children  of  the  donor's  daughters, 
but  must  mean  his  own  children ;  for  the  gift  to  surviving  child- 
ren is  made  to  take  efiect,  only  in  case  his  daughters  should  die 
without  issue  of  their  bodies.  The  limitation  over  is  "  if  either 
of  the  above-mentioned  girls  should  die,"  &c,  "  Either,"  may 
mean,  any  one,  one.  It  seems  to  have  been  so  understood  by  the 
donor.  In  that  sense,  if  one  of  his  daughters  died,  her  share 
would  survive  to  the  others ;  but  if  a  second  daughter  died,  her 
share  might  not  pass  to  the  survivor,  because  only  one  case  of 
survivorship  had  been  provided  for.  It  was  to  prevent  uncer- 
tainty respecting  his  intention,  that  the  words,  "  and  so,  on,"  were 
added.  "  So  "  means,  in  like  manner ;  and  "  on  "  means,  forward, 
in  progression,  successively.  And  these  words  are  aptly  used  to 
express  the  intention  of  the  donor,  that,  as  on  the  death  of  the 
first  daughter  without  any  lawful  heirs  of  her  body,  her  share 
should  survive  to  the  other  two ;  so,  in  like  manner,  on  the  death 
of  a  second  daughter,  her  share  should  go  to  her  survivor. 

It  should  be  added,  that  in  the  case  of  Templetoti  vs.  Walker^ 
(a),  the  Court  of  Equity  gave  the  same  construction  and  effect  to 
the  deed  of  Stephen  Phillips,  which  has  been  given  by  this  Court. 

The  motion  is  dismissed. 

O'Neall,  Evans,  Wardlaw,  Withers  and  Whitner,  JJ. 
concurred. 

Motion  dismissed. 


(a)  3  Rich.  £q.  543;  vide  also  Nix  vs.  Barley ^  3  Rich.  £q.  379. 
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Ex  parte  John  F.  Ridgill. 

A  debtor  who  was  arrested  under  mesne  process  and  gave  bail,  and  who  procured  his 
bail  to  surrender  him,  may  take  the  benefit  of  the  insolvent  debtors'  Act. 

The  form  of  the  oath  of  an  insolvent  debtor,  as  given  in  Miller's  Comp.  172,  ap- 
proved, and  certain  words  directed  to  be  added  where  the  applicant  has  been  ren- 
dered in  discbarge  of  his  baiL 

Before  O'Neall,  J.  a/  Sumter,  Spring  Term,  1862. 

The  petitioner,  John  Pi  Ridgill,  applied  for  the  benefit  of  the 
insolvent  debtors'  Act. 

He  was  examined  by  the  plaintiff  in  execution,  and  stated 
that  he  was  surrendered  by  his  uncle  and  brother,  who  were  his 
bail : — that  a  letter  was  written  by  the  then  sheriff,  Mr.  Skinner, 
advising  them  to  surrender  the  prisoner ;  that  he,  the  petitioner, 
copied  and  carried  the  letter  to  them ;  that  he  took  with  him  a 
prison  bounds'  bond,  which  he  and  they  executed,  and  which  he 
brought  back  with  him : — ^that  he  was  thus  surrendered  by  his 
bail,  and  applied  for  the  insolvent  debtors'  Act. 

His  Honor  held  he  could  not  take  the  oath  required  by  law, 
and  therefore  refused  the  application. 

The  petitioner  appealed. 

Blanding,  for  appellant. 
Moses,  contra. 

Curia,  per  O'Neall,  J.  In  this  matter  I  think  I  was  in  error 
in  holding,  that  the  prisoner,  who  had  procured  his  bail  to  sur- 
render him,  could  not  take  the  oath  under  the  msolvent  debtors' 
Act 

The  terms  of  the  oath,  if  looked  to  alone,  would  exclude  him:  j 

but  the  12th  section  of  the  Act,  which  was  not  brought  to  my 
attention,  expressly  provides  for  the  case  of  one  surrendering 
himself. 

The  same  ching  is  repeated  in  the  6th  section  of  the  prison 
bounds'  Act. 
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These  provisions  clearly  shew,  that  if,  in  other  respects,  the 
prisoner  complied  with  the  law,  he  was  entitled  to  his  discharge. 

It  is,  however,  necessary  to  modify  the  oath,  so  as  to  adapt  it 
to  this  state  of  things. 

The  oath  as  given  in  Miller's  Comp.  172,  is  approved,  and  it 
is  only  necessary  in  the  case  of  a  surrender  by  bail,  or  by  the 
party  in  discharge  of  his  bail,  after  the  word  "  procurement "  to 
insert  the  words,  "  in  your  caption  and  detention  under  and  by 
virtue  of  the  bail  writ,  in  the  case  of  A.  B.  vs.  yourself." 

In  this  case,  as  the  plaintiffs  may  have  other  grounds  to  allege 
against  the  prisoner's  discharge,  it  is  ordered  that  his  application 
be  remanded  to  the  Circuit  Court  for  Sumter  district,  and  that 
the  plaintiffs,  at  whose  suit  he  is  confined,  have  leave  to  file  such 
suggestion  as  they  may  choose,  contesting  his  schedule  or  setting 
out  other  objections  to  his  discharge  at  any  time  within  thirty 
days  before  the  session  of  the  next  Court. 

Evans,  Frost,  Withers  and  Whitner,  JJ.  concurred, 

Wardlaw,  J.  I  concur  in  the  result,  but  see  no  reason  for 
any  change  of  the  oath. 

'Motion  granted. 


The  Oreenville  ^  Columbia  R.  R.  Com^py.  vs.  Wm.  Partlow. 

In  assessing  the  value  of  land  taken  by'the  Greenville  &  Columbia  R.  R.  Company, 
for  the  purposes  of  their  road,  the  commissioners  or  jury,  in  estimating  the  *beni^ 
or  advafUcbge '  to  the  owner,  should  take  into  consideration  the  speculative  or  sale- 
able increase  in  the  value  of  the  land  attributable  to  the  construction  of  the  road. 

In  estimating  ih^^  loss  or  damage'  to  the  owner,  the  expense  of  fencing  along  the  line 
of  the  road,  where  it  passes  through  fields,  should  be  considered. 

So,  also,  in  estimating  the  '  loss  or  damage^'  the  incidental  depreciation  of  Uie  value  of 
the  tract,  by  reason  of  the  road's  passing  through  it,  should  be  considered. 

If  the  owner  has  sold  part  of  the  tract  at  an  enhanced  price,  but  such  enhanced  price 
was  not  owing  to  the  construction  of  the  road,  but  to  an  accidental  demand,  then, 
the  owner  is  not  chargeable  with  it  as  an  item  of  *  benefit  or  odvaTUageJ 
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Before  Frost,  J.  at  Abbeville^  Fall  Terrn^  1851. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows  : 

"  This  was  an  appeal  from  the  assessment  of  the  commission- 
ers appointed  to  appraise  the  damage  sustained  by  the  defendant 
by  the  construction  of  the  Company's  road  through  his  land. 

'*  The  commissioners  had  assessed  against  the  Company  the 
value  of  one  hundred  feet  of  land,  on  each  side  of  the  road,  from 
its  centre,  amounting  to  forty  acres.  In  estimating  the  damage 
done  to  the  defendant's  tract,  they  assumed,  on  his  statement, 
that  before  the  location  of  the  road,  his  land  was  worth  $16  per 
acre,  and  since  the  location  the  value  was  reduced  to  $12  per 
acre.  Two  routes  were,  at  first,  surveyed  through  the  defend- 
ant's land ;  one  of  these  was  straight,  and  in  the  rear  of  the  de« 
fendant's  settlement,  the  nearest  point  of  which  was  about  three 
hundred  yards  from  his  house.  The  other  was  located  in  a 
curved  course,  and  passed  between  the  house  of  the  defendant 
and  his  stables,  stable  lots  and  spring.  The  first  cost  of  this 
curved  route,  on  the  statement  of  the  surveyor  of  the  Company, 
they  assumed  would  be  $600  less  than  the  cost  of  the  straight 
route ;  and  the  cost  of  working  and  keeping  in  repair  the  curved 
route  would  be  $125  less  per  annum.  They  also  assumed,  on 
the  statement  of  the  defendant,  that  he  had  agreed  to  give  the 
right  of  way  to  the  Company  if  they  would  construct  the  road 
on  the  straight  route.  They  then  measured  the  defendant's  da- 
mage by  the  saving  in  expense  to  the  Company,  in  the  construc- 
tion of  the  road  on  the  curved  route,  and  gave  the  defendant 
$2,280  75,  being  the  sum  of  $600  saved  by  the  Company  in  the 
first  cost,  and  $1,680  75,  the  principal  sum  which  would  yield 
an  interest  of  $125  per  annum. 

"  It  appeared,  in  evidence,  that  the  straight  route  was  about 
500  feet  shorter  than  the  curved,  but  would  require  more  tressel 
work  (or  embankment  instead  of  it)  than  the  curved.  The  defend- 
ant's tract  was  a  long  parallelogram,  and  the  curved  route  made 
a  serpentine  course  through  the  entire  length  of  it.  The  spring 
was  230  yards  from  the  defendant's  house,  and  the  stables  and 
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horse  lots  were  contiguous  to  it.  The  road  was  constructed  about 
midway  between  the  house  and  the  spring.  In  front  of  the  house, 
the  road  was  constructed  with  a  slight  excavation,  and  beyond, 
for  some  distance,  passed  along  an  old  field  hill-side,  and  then 
was  continued  through  the  cultivated  fields.  The  whole  length 
of  the  road,  through  the  defendant's  tract,  (containing  580  acres,) 
was  about  8.200  feet.  For  the  greater  part  of  this  distance  it 
passed  through  fields  and  cleared  land. 

''  The  two  Assistant  Engineers  testified  that,  after  the  two 
routes  had  been  surveyed.  Major  Bliss,  the  Chief  Engineer,  deli- 
vered to  one  of  them,  Mr.  Griffin,  a  printed  form  of  a  release  of 
the  right  of  way  through  the  land  of  the  defendant,  on  the 
straight  route,  with  directions  if  the  defendant  did  not  sign  it,  to 
proceed  and  construct  the  road  on  the  curved  route.  Mr.  Grifl^ 
made  the  survey  for  the  location  of  the  road,  in  the  expectation 
that  defendant  would  give  to  the  Company  the  right  of  way. 
A  written  stipulation  was  annexed  to  the  printed  deed,  that  the 
Company  would  erect  cattle  guards  at  the  entrance  and  exit  of 
the  road  from  the  defendant's  land,  and  would  construct  cross- 
ings over  the  public  road,  (which  passed  in  front  of  the  defend- 
ant's house,)  and  between  it  and  the  stable  lots.  The  defendant 
was  dissatisfied  that  cattle  guards  should  not  be  put  at  all  the 
crossings  of  his  fences  over  the  course  of  the  road.  This  Mr. 
Griffin  offered  to  supply  in  the  written  stipulation ;  but  that  was 
not  done,  because  the  defendant  refused  to  release  his  claim  for 
damages.  The  road  was  accordingly  constructed  on  the  curved 
route. 

^'  The  defendant's  tract  was  distant  about  a  mile  from  Green- 
wood. The  Greenwood  depot  was  located  about  a  mile  from  his 
line,  at  one  end  of  the  tract,  and  it  was  proposed  to  establish  a 
cotton  depot  within  one  or  two  hundred  yards  from  his  line,  on 
the  other  side  of  his  tract. 

"  It  was  proved  that  village  lots  in  Greenwood  had  greatly  ad- 
vanced in  price  since  the  location  of  the  road.  Captain  Bird 
mentioned  some  sales  of  lots  at  a  very  advanced  price.  Captain 
Bird  also  mentioned  that  he  owned  a  tract  of  nine  hundred  and 
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fifty  acres,  within  four  miles  of  Greenwood,  and  had,  at  one 
time,  before  the  location  of  the  road,  offered  it  for  sale  for  $6,000, 
including  the  lots  in  Greenwood,  which  he  had  sold,  but  could 
not  effect  a  sale.  Last  spring  he  was  offered  $7,000  for  seven 
hundred  and  twenty-five  acres,  and  for  the  remainder  of  the  tract 
$10  per  acre ;  he  said  he  would  take  that  price  now ;  he  had 
formerly  offered  the  tract  for  sale  at  $8  per  acre,  and  could  get 
no  buyer ;  he  has,  since  the  location  of  the  road,  asked  more. 
There  was  other  evidence  to  shew  that,  before  the  road  was  lo- 
cated, lands  in  the  neighborhood  of  Greenwood  were  not  rated 
at  more  than  seven  or  eight  dollars  an  acre.  Mr.  GriflSn  bought 
a  tract  in  1844  for  five  dollars  per  acre,  payable  in  one  and  two 
years,  without  interest,  which  he  sold,  since  the  location  of  the 
road,  for  six  dollars  per  acre,  cash.  Arnold  bought  a  tract,  about 
two  and  a  half  miles  from  the  Rail  Road,  for  five  dollars  and 
twenty-five  cents  per  acre,  and  would  not  take  twelve  dollars  per 
acre  now.  He  said  lands,  in  the  neighborhood  of  Greenwood, 
had  appreciated  three  or  four  dollars  per  acre.  Mr.  Wardlaw 
was  of  opinion  that  lands  near  the  Rail  Road  were  appreciated 
two  or  three  dollars  per  acre.  Mr.  Lipscomb  stated  the  appreci- 
ation of  land  not  to  exceed  two  dollars  and  a  half  per  acre.  He 
bought  land  in  1845  for  $6  per  acre,  and  would  not  take  that 
now.  Dr.  Joseph  Marshall  bought  a  tract  within  one  and  a  half 
miles  of  the  road  ;  he  would  now  ask  two  and  a  half  dollars  per 
acre  more  than  he  gave  for  it  Dr.  Leland  thought  the  defend- 
ant's land  was  appreciated  one  hundred  per  cent.  Evidence  was 
also  offered  to  shew  that  lands  on  the  western  side  of  the  district, 
unaffected  by  the  road,  had  advanced  in  price.  Davis  mentioned 
a  purchase,  five  years  ago,  for  $2,000,  and  a  re-sale  in  Decem- 
ber, 1860,  for  $6,600.  Wells  said  lands  on  the  Savannah  side 
of  the  district  had  advanced  twenty-five  per  cent.  He  had  bought 
at  ten  dollars,  five  years  ago,  and  was  lately  offered  twelve  dol- 
lars for  the  same  tract.  He  had  bought  land  at  three  dollars, 
and  his  offer  of  five  dollars  for  similar  land  was  lately  refused. 
Leroy  also  stated  that  lands  on  the  Savannah  side  had  increased 
in  value  twenty-five  per  cent.    He  mentioned  a  purchase,  ten 
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years  ago,  for  $10,000,  and  a  sale  this  year  of  the  same  tract  for 
$16,000. 

"  All  the  witnesses  concurred  in  saying  that  a  tract  near  the 
road  was  more  enhanced  in  value  than  a  tract  on  which  the  road 
was  constructed.  Under  special  circumstances,  the  road  might 
increase  the  value  of  the  tract  on  which  it  was  built ;  as  if  vil- 
lage lots  might  be  sold,  or  if  a  tract  were  well  wooded.  There 
was  more  than  a  usual  quantity  of  timber  on  the  defendant's 
land.  They  generally  said  they  would  rather  have  a  road  on 
their  own  tract  than  not  have  a  road  at  all  in  the  district. 

"  Respecting  the  disadvantage  of  a  Rail  Road  to  a  tract  of 
land,  generally,  and  particularly  to  the  defendant's  tract,  it  was 
difficult  to  obtain  from  the  witnesses  any  precise  opinion  or  esti- 
mate. Capt.  Bird  said  he  would  give  two  or  three  dollars  more 
per  acre  for  a  tract  near  defendant's,  but  not  so  much  for  defend- 
ant's,  on  account  of  the  disadvantage  of  the  road.  He  would 
not  say,  that  if  he  owned  defendant's  tract  we  would  give  one 
thousand  dollars  to  have  the  road  away,  but  he  would  give  five 
hundred  dollars.  Mr.  Wardlaw  said,  that  he  would  not  give  as 
much  for  the  defendant's  tract  by  two  or  three  dollars  per  acre 
as  if  the  road  was  eight  hundred  yards  off.  He  woiJd  not  give 
one  thousand  dollars,  but  he  would  give  five  hundred  dollars,  to 
have  the  road  off  defendant's  land  if  he  were  the  owner.  Dr- 
Marshall  said  he  would  give  more  than  one  thousand  dollars  to 
have  the  road  away.  Lipscomb,  that  he  would  not,  for  $2,500, 
have  the  road,  and  be  compelled  to  live  on  the  tract.  Shilitto 
said  nothing  could  induce  him  to  live  on  defendant's  tract  with 
the  road  located  as  it  is. 

"  Since  the  location  of  the  road,  the  defendant  sold  a  part  of 
his  tract  to  Dr.  Leland  for  $15  per  acre.  It  was  contiguous  to 
other  land  of  Leland's,  and  this  was  one  inducement  to  make  the 
purchase.  Lipscomb,  who  also  owned  adjoining  land,  bought  a 
part ;  of  this  he  sold  a  part  to  Mr.  Wardlaw,  who  gave  Lipscomb 
$20  per  acre ;  he  paid  this  price  on  account  of  the  peculiar  situ- 
ation of  his  settlement,  and  would  have  given  as  much  if  there 
were  no  Rail  Road.    The  defendant  reserved  the  settlement  and 
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eighty  acres  of  land.  The  dwelling  house  is  large,  and  the  set- 
tlement comfortable.  In  the  sale  to  Leiand  and  Lipscomb,  the 
defendant  disposed  of  his  tract  to  a  line  on  each  side  of  the  road, 
distant  twenty-five  feet  from  the  centre  of  the  road,  except  for  a 
distance  of  three  hundred  feet,  where  the  line  was  run  thirty- 
three  feet  from  the  centre  of  the  road. 

"  The  jury  were  instructed  that  in  making  the  assessment  they 
should  ascertain,  first,  the  loss  or  damage  the  defendant  had  sus« 
tained  by  the  construction  of  the  road  through  his  land,  and  then 
the  benefit  or  advantage  derived  from  it,  and  find  for  the  defend- 
ant the  excess  of  loss  or  damage  over  the  benefit. 

^  The  defendant  having  sold  the  land  as  far  as  a  line  extend- 
ing along  the  road  at  the  distance  of  twenty-five  feet  from  its 
centre,  the  jury  were  directed  to  appraise  only  ten  acres,  instead 
of  forty,  which  had  been  allowed  by  the  commissioners.  They 
were  further  directed  to  appraise  the  expense  of  the  fencing 
through  the  defendant's  cleared  lands,  on  each  side  of  the  road, 
which  was  necessary  for  their  cultivation  and  for  the  protection 
and  confinement  of  his  stock.  This,  the  senior  counsel  for  the 
Company  was  understood  to  admit,  was  a  fair  subject  of  assess- 
ment in  favor  of  the  defendant  They  were  further  directed  to 
estimate  the  injury  to  the  vakie  of  the  defendant's  tract,  in  con- 
sequence of  the  construction  of  the  road  through  his  homestead. 
No  exact  calculation  could  be  made  of  this  injury.  It  would  be 
variously  estimated  by  diflerent  persons.  The  jury  were  referred 
to  the  estimation,  in  money,  which  the  witnesses  had  made  of 
this  injury,  to  guide  them  in  their  assessment.  On  the  Subject  of 
the  benefit  to  the  tract  by  the  road,  their  attention  was  directed 
to  a  conflict,  in  principle,  between  the  Company  and  the  defend- 
ant, respecting  the  allowance  to  be  made  in  favor  of  the  Com- 
pany, on  account  of  the  enhanced  price  of  land  caused  by  the 
road.  The  Company  contended  that  the  saleable  or  speculative 
value  of  the  land  should  be  charged  to  the  defendant,  while  the  de- 
fendant contended  that  this  speculative  or  saleable  value  should 
not  be  charged  against  him,  because  it  was  of  no  benefit  unless 
he  sold  his  land.    There  was  no  certainty  that  the  rise  in  the 
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value  of  the  land  would  continue ;  and  if  the  defendant  chose 
to  retain  his  land  and  home,  it  was  of  no  benefit  to  him  if  ad- 
joining lands  were  held  by  the  owners,  or  even  sold,  at  two,  three 
or  four  dollars  more  per  acre,  in  anticipation  of  the  construction 
of  the  road ;  and  I  told  the  jury,  since  there  was  no  evidence  that 
the  defendant  desired  to  sell  his  land  when  the  road  was  located, 
but,  on  the  contrary,  it  was  affirmed  that  he  desired  to  continue 
to  live  in  the  home  he  had  established,  that,  in  my  judgment,  the 
saleable  or  speculative  rise  of  the  adjoining  lands  should  not  be 
charged  against  the  defendant.  To  be  profited  by  this  circum- 
stance, he  would  be  obliged  to  sell,  and  I  did  not  think  the  Com- 
pany could  claim  compensation  for  an  advantage  to  be  realised 
by  the  defendant  only  on  such  a  condition. 

"It  will  appeal,  by  the  evidence  reported,  that  though  the 
owners  in  the  neighborhood  of  defendant  hold  their  lands  at  a 
higher  price  than  they  formerly  did,  the  only  sale  was  that  made 
by  Griffin.  The  jury  were  advised  that  the  circumstance  that 
the  owners  of  land  adjoining  the  defendant's  tract  desired  to  en- 
large their  tracts,  and  that  the  defendant  had  parcelled  out  his 
tract,  so  as  to  supply  this  demand,  did  not  give  (o  the  Company 
a  claim  to  be  allowed  the  benefit  of  his  speculation. 

"  The  omission  to  specify  in  the  verdict  the  number  of  acres 
which  were  assessed,  escaped  attention  at  the  time  it  was  ren- 
dered. Rut  there  can  be  no  dispute ;  and  the  notes  of  the  evi- 
dence will  shew  that  the  quantity  was  ten  acres,  included  within 
the  lines  described  in  the  report 

"  The  jury  found  for  the  defendant  one  thousand  dollars." 

The  Company  appealed,  and  moved  for  a  new  trial,  on  the 
following  grounds : 

1.  Because,  it  is  respectfully  submitted,  his  Honor  erred  in 
charging  the  jury  that,  in  estimating  the  advantage  the  Rail 
Road  had  been  to  defendant,  they  should  not  consider  the  en- 
hanced value  of  the  land  which  had  been  caused  by  the  Rail 
Road,  but  simply  its  estimated  value  at  the  location  thereof. 

2.  Because  his  Honor  erred  in  charging  the  jury  that,  as  some 
of  the  witnesses  had  said,  that  if  they  were  the  proprietors  of 
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defendant's  land,  they  would  give  $500  more  for  it  not  to  have 
the  Rail  Road  running  over  it,  provided  it  were  a  short  distance 
off,  they  would  consider  that,  in  their  verdict,  as  an  item  of  dam- 
ages for  defendant. 

3.  Because  his  Honor  erred  in  charging  the  jury  that  they 
should  consider,  as  matter  of  damages,  the  expense  necessary  to 
erect  a  fence  along  the  entire  line  of  the  road,  on  both  sides,  from 
its  entrance  upon  to  its  departure  from  defendant's  land,  as  it 
was  before  the  location  of  the  road,  although  the  proof  was,  that 
of  the  680  acres  he  had  sold  all  but  80  acres,  and  the  road  only 
passed  over  a  short  distance  of  the  latter. 

4.  Because  his  Honor  erred  in  charging  the  jury  that  although 
the  proof  was  the  defendant  had  sold  all  but  80  acres  of  the  580 
at  $15  per  acre,  that  enhanced  price  was  merely  a  speculation 
of  his,  and  should  not  be  considered  by  the  jury  as  an  advant- 
age which  had  been  conferred  upon  the  defendant  by  the  Rail 
Road. 

5.  Because,  the  evidence  having  been  full  and  clear — 
That,  before  the  location  of  the  road,  no  land  in  that  neigh- 
borhood had  been  valued  at,  or  sold  for,  more  than  eight  dollars 
per  acre,  and  since  the  location  thereof,  none  had  been  sold  for 
less  than  fifteen  dollars  an  acre,  and  that  Partlow's  had  been 
sold  at  fifteen  dollars  an  acre,  and  that  the  enhanced  value  had 
been  occasioned  by  the  Rail  Road ; 

That  Partlow  had  been  more  benefited  than  injured  by  the 
Rail  Road ; 

That  the  spring  is  not  injured ; 

That  the  circular  route  is  the  best  location  for  Partlow,  and 
does  him  the  least  injury ; 

That,  before  the  location  of  the  road,  the  land  was  not  worth 
more  than  $4,640,  and  since  the  location,  500  acres  thereof  had 
been  sold  by  him  for  $7,600,  besides  his  dwelling  house  and  out- 
buildings and  80  acres,  worth  at  least  $1,200,  leaving  an  excess 
against  Partlow  of  $3,910  of  benefit  over  and  above  the  dam 
ages : — the  verdict  of  the  jury  is  contrary  to  the  evidence  and  the 
law  apphcable  thereto. 
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*  6.  Because  the  verdict  is  altogether  too  vague,  uncertain  and 
imperfect,  in  not  finding  the  land  for  the  Company,  nor  specify- 
ing how  much  land,  nor  the  particulars  of  the  damages. 

Cfregg,  Jones,  for  the  motion,  cited  11  Stat.  327 ;  8  Barr.  446 ; 
8  Watts,  243  ;  5  Strob.  134. 

Marshall,  Tillman,  contra,  cited  Rice,  383 ;  1  Strob.  14 ;  3 
Strob.  358  ;  1  Shepley  R.  236 ;  1 1  Stat.  576, 320 ;  4  Rich.  107 ;  2 
Har.  N.  J.  R.  25 ;  35  Eng.  C.  L.  R.  422 ;  3  Hill,  266  ;  21  Pick. 
215  ;  3  RaUw.  <fc  Canal  Ca.  138 ;  29  Eng.  C.  L.  R.  176 ;  44  Id. 
133  ;  13  Conn.  R.  100 ;  4  Wharton  R.  47. 

The  opinion  of  the  Court  was  delivered  by 

Frost,  J.'  On  the  trial  of  this  case,  the  jury  were  instructed 
that  they  should  not  include  in  the  assessment  of  the  benefits 
and  advantages  incident  to  the  location  of  the  Rail  Road  through 
the  defendant's  land,  the  speculative  or  saleable  increase  in  value 
which  might  be  attributed  to  the  construction  of  the  road.  The 
first  impression  of  the  force  of  the  arguments  which  induced  this 
conclusion,  has  been  removed  by  reflection ;  and  1  proceed  to 
state  the  reasons  why  the  Circuit  decision  should  be  reversed. 

In  the  argiunent  of  the  case,  the  eflfect  of  the  terms  of  the 
charter  has  not  been  sufiiciently  weighed.  That  law  must  con- 
trol the  judgment  of  the  Court,  (11  Stat.  327).  It  directs  that  the 
commissioners  or  jury,  ''in  making  the  valuation,  shall  take  into 
consideration  the  loss  or  damage  which  may  occur  to  the  owner, 
in  consequence  of  the  land  or  right  of  way  being  taken;  and  also 
the  benefit  or  advantage  he  may  receive  from  the  establishment 
or  erection  of  the  Rail  Road  or  works,  and  shall  state,  particu- 
larly, the  nature  and  amount  of  each ;  and  the  excess  of  loss  or 
damage,  over  and  above  the  benefit  and  advantage,  shall  form 
the  measure  of  valuation  of  said  land  or  right  of  way." 

What  is  a  benefit  or  advantage  to  the  owner  of  land,  which 
he  may  receive  by  the  construction  of  the  road  ?  The  only  direct 
and  immediate  benefit  of  a  Rail  Road  to  an  owner,  through 
whose  land  it  may  pass,  is  the  facility  it  affords  in  carrying  the 
produce  of  the  land  to  market,  and  the  cheapness  and  expedition 


APPEALS  AT  LAW.  437 

Columbia,  May,  1852. 

of  travelling.  The  most  important  advantages  are  incidental. 
Of  these,  incomparably  the  greatest,  in  a  pecuniary  view,  is  the 
enhanced  value  imparted  to  real  estate  along  the  line  of  the  road. 
It  forms  the  chief  inducement  for  subscriptions  to  the  undertak- 
ing. It  was  prominently  in  the  view  of  the  Legislature,  in  grant- 
ing the  charter,  as  an  expected  benefit  to  the  owner,  whose  land 
might  be  taken  for  the  construction  of  the  road,  and  could  not 
have  been  overlooked.  Yet  it  is  not  excepted  from  the  benefits 
and  advantages  to  be  assessed.  Any  and  every  benefit  and  ad- 
vantage, by  the  terms  of  the  Act,  is  the  subject  of  assessment. 
It  is  plain,  by  the  assessment  which  is  directed  to  be  made,  that 
it  was  intended  to  provide  compensation  to  the  owner  of  the  land, 
and  no  more.  He  was  to  make  no  gain  or  profit  from  the  Com- 
pany. Compensation  is  an  equivalent  for  property  taken,  or  for 
an  injury.  It  must  be  ascertained  by  estimating  the  actual  dam- 
age the  party  has  sustained.  That  damage  is  the  sum  of  the 
actual  value  of  the  property  taken  and  of  the  injury  done  to  the 
residue  of  the  property,  by  the  use  of  that  part  which  is  taken, 
less  the  benefit  which  accrues  to  the  residue  of  the  said  pro- 
perty by  the  use  of  that  which  is  taken.  The  benefit  is,  in  part, 
an  equivalent  to  the  loss  and  damage.  The  loss  and  damage  of 
the  defendant  is  the  value  of  the  land  the  Company  has  taken 
and  the  injury  which  the  location  and  use  of  the  road,  through 
his  tract,  may  cause  to  the  remainder.  The  amount  which  may 
be  assessed  for  these  particulars,  the  Company  admits  that  it  is 
bound  to  pay.  But,  as  a  set  ofi*,  it  claims  credit  for  the  benefit 
the  defendant  has  received  from  the  construction  of  the  road. 
That  benefit  may  consist  in  the  enhanced  value  of  the  residue 
of  his  tract.  When  the  Company  has  paid  the  defendant  the 
excess  of  his  loss  or  damage  over  and  above  the  benefit  and  ad- 
vantage he  has  derived  from  the  road,  he  will  have  received  a 
just  compensation. 

It  is  objected  that  the  enhanced  saleable  value  of  the  land 
should  not  be  assessed  as  a  benefit  to  the  defendant,  because  it 
is  precarious  and  uncertain.  The  argument  admits  that  the  en- 
hanced value,  if  permanent,  should  be  assessed.    But  whether 
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the  appreciation  is  permanent  and  substantial,  or  transient  and 
illusory,  is  a  subject  about  which  the  Court  is  not  competent  to 
determine.  It  must  be  submitted  to  a  jury,  who  will  give  credit 
to  the  Company,  according  to  the  circumstances. 

The  argument  is  not  tenable  that  an  increased  saleable  value 
is  no  benefit  to  the  owner  of  land  unless  he  sells  it.  This  is 
true,  if  it  be  assumed  that  the  price  will  decline.  The  chance 
of  (his  is  estimated  by  the  jury,  in  the  amount  which  they  may 
assess  for  that  benefit.  The  sum  assessed  is,  therefore,  (so  far  as 
human  foresight  can  anticipate  the  future,)  the  exponent  of  the 
substantial  increase  of  the  value  of  the  land.  This  is  a  benefit 
to  the  owner,  by  enlarging  his  credit  and  his  ability  to  pay  his 
debts  or  provide  for  his  family,  in  the  same  manner  and  to  the 
same  extent  as  if  his  fortune  was  increased  by  an  acquisition  of 
property. 

But  the  argument  most  strenuously  urged,  is,  that  the  public 
benefits,  expected  from  the  construction  of  the  road,  formed  the 
consideration  for  the  grant  of  the  charter ;  and  of  these  expected 
benefits,  the  most  important  was  the  enhanced  value  of  the  land 
along  the  line  of  the  road  :  and  as  a  public  benefit  is  the  aggre- 
gate of  the  benefit  of  individuals,  the  Company  is  precluded,  by 
its  contract,  from  claiming,  against  the  defendant,  any  assessment 
for  the  increased  value  of  his  land.  No  such  stipulation  is  found 
in  the  charter.  On  the  contrary,  it  appears  that  the  owner  of 
the  land  taken  by  the  Company,  is  to  be  assessed  for  any  benefit, 
without  exception,  that  he  may  receive  from  the  construction  of 
the  road. 

The  only  other  argument  which  will  be  noticed  is,  that  it  is 
unjust  and  oppressive  to  the  defendant  to  set  off  his  damage  and 
loss  against  the  increased  value  of  the  land  ;  because,  theieby, 
his  benefit  is  extinguished,  while  contiguous  owners  enjoy  that 
benefit.  The  State  has  invested  the  Rail  Road  Company  with 
its  eminent  power  to  take  private  property  for  a  great  public 
work.  The  Company  is  bound  to  make  compensation.  This  is 
all  the  defendant  can  in  reason  demand.    He  cannot  require  a 
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premium.    If  his  neighbors  are  more  benefitted  by  the  construc- 
tion of  the  road  than  he  may  be,  that  is  no  loss  to  him. 

It  will  be  seen,  by  reference  to  the  volumes  of  English  Rail- 
way cases  and  the  United  States  Digest,  that,  in  England  and 
many  of  the  States,  charters  are  granted  frequently  to  Rail  Road 
and  Turnpike  Companies,  with  provisions  for  compensation,  on 
the  same  principle  as  that  in  the  charter  of  the  Greenville  and 
Columbia  Rail  Road  Company.  In  8  Barr  (Penn.  Reports),  will  be 
found  the  case  of  the  Pennsylvania  Rail  Road  Co,  vs.  Reiley,  in 
which  the  principle  is  recognised,  (it  was  not  made  a  point  in  the 
case,)  as  fulfilling  the  constitutional  injunction,  that  just  compensa- 
tion shall  be  made  for  private  property,  taken  for  public  purposes. 

The  expense  of  fencing  along  the  road,  when  it  passes  through 
fields,  is  properly  an  item  of  damage.  The  necessity  of  it  for 
the  protection  of  the  stock  of  the  owner  from  injury  by  the  trains, 
and  for  the  security  of  the  crop,  results  immediately  from  the 
construction  of  the  road.  It  will  be  found  assessed  as  "damages" 
in  the  cases  of  the  Penn.  /?.  R,  Company  vs.  Reiley,  (8  Barr, 
445) ;  The  Queen  vs.  The  South  Holland  Drainage  Committee, 
35  Eng.  C.  L.  R.  422) ;  and  The  Queen  vs.  The  Eastern  Coun- 
ties Railway  Company,  (42  Eng.  C.  L.  R.  713). 

The  jury  were  properly  instructed,  in  estimating  the  damage 
to  the  tract  by  the  construction  of  the  road  through  the  settle- 
ment and  fields  of  the  deiendant,  to  have  regard  to  the  several 
varying  estimates  of  the  depreciation  of  the  tract,  by  such  loca- 
tion of  the  road.  This  is  an  incidental  damage ;  but  the  benefit 
of  the  road,  by  increasing  the  saleable  value  of  the  land,  is  also 
incidental.  The  witnesses  had  appraised  the  increased  value  of 
the  defendant's  land  by  the  rise  in  price,  per  acre,  of  contiguous 
lands.  That  would  be  the  measure  of  benefit  to  the  defendant, 
if  the  road  had  not  been  constructed  through  his  land.  Al. 
the  witnesses  agreed  that  this  was  a  damage  to  the  tract.  In 
order  to  ariive  at  a  just  conclusion  of  the  benefit  received  by  the 
defendant,  it  was  necessary  to  set  ofi*,  against  the  incidental  ap- 
preciation of  adjoining  lands,  the  incidental  depreciation  of  the 
defendant's  land  by  the  construction  of  the  road  through  it.  How 
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much  this  lessened  the  value  of  the  defendant's  land,  could  not 
otherwise  be  expressed  than  by  the  effect  it  would  have  in  dimin- 
ishing the  price,  the  wimesses  would  be  willing  to  give  for  that 
tract. 

The  defendant  had  sold  off  three  portions  of  his  tract  to  as 
many  adjoining  owners.  It  was  proved,  that  the  situation  or 
convenience  of  the  adjoining  tracts,  made  it  very  important  for 
the  owners  to  add  to  their  tracts  the  pieces  of  land  which  they 
purchased  from  the  defendant.  One  of  them  said,  that  the  price 
paid  for  the  portion  he  purchased  was  wholly  unaffected  by  any 
consideration  of  the  Rail  Road.  He  would  have  given  as  much 
if  the  road  had  not  been  built.  In  reference  to  the  sale  of  the 
portions  of  the  defendant's  land,  under  these  circumstances,  the 
jury  were  properly  advised,  that,  if  the  prices  obtained  were 
caused  by  an  accidental  demand,  unconnected  with  the  construc- 
tion of  the  Rail  Road,  the  Company  should  not  have  credit  in 
the  assessment  for  an  advantage  not  attributable  to  the  road. 

The  motion  is  granted. 

Evans,  Wardlaw  and  Withers,  JJ.  concurred. 

O'Neall  and  Whitner,  JJ.  being  the  President  and  a  Di- 
rector of  the  Company,  neither  heard  nor  gave  any  opinion. 

Motion  granted. 


C,  Menude,  assignee,  vs.  W.  F.  Butler. 

Action  on  bail  bond :  plea  of  render  to  sheriff,  and  verdict  for  defendant:  New  trial 
ordered, — the  evidence  being  wholly  insufficient  to  sustain  the  plea. 

The  evidence  to  sustain  a  plea  of  render  by  bail  must  show  an  actual,  honest  deliveiy 
of  the  principal  into  the  custody  of  the  sheriff,  so  as  clearly  to  make  the  sheriff  liable 
for  an  escape. 

Before  Whitner,  J.  at  Sumter,  Fall  Term,  1851. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows: 
"  This  was  an  action  of  debt  on  bail  bond,  against  the  defend- 
ant, as  bail  of  one  iSamuel  G.  Bowman. 
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"  The  original  record  of  proceedings  to  judgment,  bail  bond, 
assignment,  c€u  sa.^  and  sheri£Ps  return,  were  all  regular,  and  the 
defence  relied  on  was  a  render  by  the  bail  of  his  principal  to  the 
sheriff. 

"  A,  R.  Bradham  proved,  that  he  was  present  on  one  occasion 
when  the  defendant,  Butler,  said  to  sheriff  Wilder,  "  here  is  a 
man  " — ^pointing  to  Bowman,  who  was  also  present — "  I  stood 
his  bail  for  appearance  at  Court ;  will  you  receive  him  here,  or 
where  ?"  and  sheriff  said,  "  I  will  receive  him  right  here."  Wit- 
ness slapped  Butler  on  the  shoulder,  in  presence  of  the  sheriff, 
and  told  him  that  was  the  way  to  do  business.  Witness  said  he 
did  not  recollect  anything  else. 

"  On  his  cross  examination  said,  he  did  not  recollect  when  this 
was  ;  did  not  know  whether  Wilder  was  then  sheriff,  but  thinks 
he  was ;  would  not  say,  however,  positively  that  he  was.  Wilder 
was  a  jocular  man ;  Court  was  sitting  at  the  time ;  could  not  say 
whether  it  was  Spring  or  Fall  Court,  or  what  Judge  presided. 
He  was  not  called  to  witness  the  transaction,  and  did  not  know 
who  else  was  present — ^whether  any  one. 

"  Wm.  N.  Gardner  proved,  that  he  walked  up  with  Bowman, 
and  met  Butler,  Wilder  and  Bradham  at  the  steps  of  the  Court 
House.  Butler  said,  "  here  is  the  man ;  will  you  take  him  here." 
Wilder  said,  "  his  case  is  now  called ;  we'll  take  him  up  and  at- 
tend to  it"  Butler  asked  for  his  bond,  and  Wilder  said  he  would 
arrange  it  at  another  time ;  witness  did  not  know  exactly  what 
year ;  thought  it  was  the  Fall ;  thinks  it  was  Wader's  last  term ; 
Skinner  succeeded  him,  and  this  was  his  only  reason  for  think- 
ing this  Wilder's  term. 

"  Bowman  left  the  country  in  1849,  and  .was  living  with  wit- 
ness at  the  time  of  this  conversation  between  Butler  and  Wilder, 
and  continued  to  the  time  he  left. 

"  Witness  brought  Bowman  to  the  Court  House  because  he 
was  his  bail  in  another  case,  and  intended  to  deliver  him  up;  did 
not  do  so  however.  Witness  thinks  Wilder  was  sheriff;  thinks 
he  saw  him  gallanting  the  Judge  that  Court.  He  wore  a  cocked 
hat,  but  don't  know  who  was  the  Judge ;  does  not  know  any 
of  the  Judges  except  Judge  O'Neall. 
29 
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"  Sheriff  Skinner  proved,  that  he  went  into  office  as  successor 
of  Wilder,  12th  February,  1848.  Bowman  was  arrested  on  bail 
writ  12th  October,  1847.  During  the  sitting  of  Court,  and  since 
this  case  was  pending,  heard  defendant,  Butler,  speak  of  the 
time  when  the  delivery  was  made  by  him,  of  his  principal,  and 
fixed  on  a  time  since  witness  went  into  office,  though  he  did  not 
say  he  had  delivered  him  to  witness,  or  to  whom. 

"  Plaintiff  shewed  by  the  record  the  term  at  which  the  case 
of  Menude  vs.  Bowman  was  tried.  I  have  no  note  of  date,  but 
think  it  was  Spring  term,  1848  ;  certainly  after  Wilder  went  out 
of  office. 

"  The  jury  were  instructed  as  to  the  law  of  the  case,  that  every 
render  should  be  an  actual,  honest  delivery  of  the  body  to  the 
custody  of  the  sheriff,  in  order  to  discharge  the  bail;  such  as 
would  clearly  make  the  sheriff  liable  for  any  subsequent  escape; 
that  the  offer  should  be  to  the  proper  officer,  and  in  some  proper 
place,  to  ensure  against  chances  of  escape,  unless  the  sheriff 
choose  to  accept  on  full  notice  elsewhere ;  that  the  bail  had  a 
right  to  require  evidence  of  this  act,  and  demand  a  receipt,  &c.\ 
and  that  at  least  on  him  devolved  the  onus  of  satisfactory  proof 
of  all  matters  appertaining  to  his  defence,  &c.  They  returned  a 
verdict  for  defendant." 

The  plaintiff  appealed,  and  now  moved  for  a  new  trial,  on  the 
grounds : 

1.  Because  the  proof  of  render  to  the  sheriff  was  wholly  in- 
sufficient. 

2.  Because,  if  there  was  render,  the  weight  of  evidence  was, 
that  Wilder's  term  of  office  had  expired  before  it  was  made. 

Moses,  for  motion. 
Hammetj  contra. 

Curia,  per  O'Neall,  J.  The  attempt,  in  this  case,  to  shew  a 
sufficient  render,  in  discharge  of  the  bail,  utterly  failed.  All  of 
our  cases,  h-om  Bomar  vs.  Poole,  (2  Speers,  120,)  to  Douglass 
vs.  Owens,  (a)  decided  here  last  term,  shew  this.    As  is  said,  in 

(a)  Ante  p.  149. 


■^^IV 
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Mayers  vs..  Center^  (2  Slrob.  446,)  the  proof  "  does  not  shew  an 
actual,  honest  delivery  of  Bowman  into  the  custody  of  the  sheriff, 
so  as  clearly  to  make  the  sheriff  liable  for  a  subsequent  escape.'' 

There  was  no  designation  of  the  case  in  which  there  was  a 
render ;  there  is  no  certain  proof  that  the  render,  such  as  it  was, 
was  made  to  Wilder  before  or  after  he  went  out  of  oflSce. 

To  discharge  the  bail  under  such  proof,  would  leave  the  plain- 
tiff remediless.  For  the  great  probability  is,  that  Wilder  could 
not  be  made  liable  for  an  escape. 

The  motion  for  a  new  trial  is  granted. 

Evans,  Wardlaw,  Feost,  Withers  and  Whitner,  JJ. 
concurred. 

Motion  granted. 


Elizabeth  Chrigsby  vs.  John  ChappelL 

The  owner  of  a  toll  bridge  is  not  a  common  carrier:  his  obligation  is  to  keep  the 
bridge  in  proper  condition  for  the  safe  passage  of  passengers  and  goods,  and  only 
for  negligence  in  so  keeping  it  is  he  liable. 

Before  O'Neall,  J.  at  Newberry^  Spring  Terrn^  1852. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  This  was  an  action  on  the  case  brought  against  the  defend- 
ant for  a  negro  drowned  in  attempting  to  cross  his  toll-bridge 
over  Saluda  river,  in  the  time  of  a  great  freshet  in  March,  1850. 

"  The  negro  was  employed  m  Edgefield  by  a  Mr.  Cromley ; 
his  mistress,  the  plaintiff,  lived  in  Newberry.    On  Saturday  eve 
ning,  1  1-2  hours  by  sun,  he  left  his  employer  to  visit  his  home. 
His  body  was  found,  on  the  subsiding  of  the  water,  on  Monday 
morning,  150  yards  below  the  bridge,  on  the  Newberry  side. 

"  A  portion  of  the  bridge  is  over  the  land,  which,  in  a  flood,  is 
covered  by  water.  This  part  had  been  taken  up  for  40  or  45 
feet,  to  prevent  it  from  being  washed  off.  It  was  here,  as  it  was 
supposed,  that  the  negro,  in  attempting  to  cross,  perished. 


444  APPEALS  AT  LAW. 


Giigsby  95.  ChappelL 


"  It  was  proved  by  one  of  the  plaintiffs  witnesses,  (Mr.  Mil- 
ler,) that  he  was  detained  south  of  ChappelPs  bridge  by  its  im- 
passable condition.  He  proved  that  a  negro,  who  said  he  be- 
longed to  the  plaintiff,  came  to  his  camp  about  an  hour  after 
night ;  told  him  he  was  going  to  try  to  cross.  The  witness  told 
him  he  could  not,  the  river  was  high.  The  negro  replied,  there 
was  a  frolic  in  Newberry ;  he  had  swam  the  river  before,  and 
could  do  it  again. 

^  It  was  a  clear,  moonlight  night ;  the  timbers,  taken  up  from 
the  land  part  of  the  bridge,  were  lying  on  the  river  part.  Any 
one  could  see  them ;  so  said  the  witness. 

"  The  negro  was  a  carpenter,  and  very  valuable. 

"  A  motion  was  made  for  a  nonsuit  on  the  closing  of  the  plain- 
tiflf's  case,  on  two  grounds :  1st,  That  there  was  no  proof  that 
the  slave  was  on  the  bridge ;  2d,  That  his  death  and  loss  to  his 
owner  arose  from  his  own  act,  in  undertaking  to  swim  either  the 
river,  or  from  where  the  bridge  was  taken  up  to  the  land.  The 
first  ground  I  overruled,  as  matter  to  be  passed  upon  by  the  jury ; 
the  second  I  sustained,  and  ordered  a  nonsuit '' 

The  plaintiff  appealed,  and  now  moved  that  the  nonsuit  be 
set  aside,  on  the  following  grounds : 

t.  Because  his  Honor  erred  in  deciding  that  the  defendant 
being  the  owner  of  a  toll -bridge,  was  not  liable  for  the  loss  of 
plaintiff's  slave,  although  it  was  in  proof  that  the  timbers  be- 
tween the  bridge  and  banks  of  the  river  had  been  removed  by 
the  defendant,  and  for  want  of  which  the  crossing  was  rendered 
dangerous,  and  that  the  negro  was  found  immediately  below  that 
part  of  the  bridge. 

2.  Because  the  questions  as  to  the  degree  of  negligence,  the 
defendant  had  been  guilty  of  in  removing  the  timbers  from  his 
bridge,  and  whether  the  negro  was  drowned  in  consequence 
thereof,  were  questions  of  fact  for  the  jury,  and  should  have  been 
submitted  to  them. 

Fair,  for  the  motion. 
Garlingtan,  contra. 
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The  opinion  of  the  Court  was  delivered  by 

Evans,  J.  The  law  which  is  applicable  to  every  species  ol 
bailment,  must  depend  upon  the  nature  of  the  undertaking  of 
the  bailee.  The  general  rule  is,  that  he  shall  answer  for  negli- 
gence in  the  discharge  of  his  trust.  In  the  case  of  a  common 
carrier,  the  law  imputes  negligence,  unless  the  injury  has  been 
sustained  by  the  act  of  God  or  the  public  enemy.  In  all  other 
cases,  some  degree  of  negligence  must  be  proved.  The  owner 
of  a  bridge  is  not  a  common  earner,  for  in  general  he  has  no 
possession  or  control  over  the  goods.  He  is  not  like  a  stage 
owner  or  a  Rail  Road  Company.  In  these  cases,  the  passenger 
is  passive,  the  government  of  the  stage  or  the  car  is  under  the 
driver  or  the  engineer.  But  in  crossing  a  bridge,  the  acts  and 
conduct  of  a  passenger  are  regulated  by  his  own  will.  A  bridge 
over  a  stream  is  but  a  continuation  of  the  public  highway,  which 
the  owner,  in  consideration  of  certain  tolls,  undertakes  to  build 
and  keep  in  repair.  He  is  more  like  the  owner  of  a  turnpike 
road,  and  his  liabilities  are  analagous.  His  obligation  is  to  keep 
the  bridge  in  proper  condition  for  the  safe  passage  of  passengers. 
This  is  his  duty,  and  if  he  omit  it,  he  must  answer  for  whatever 
loss  others  may  sustain.  If  the  defendant's  bridge  had  become 
ruinous,  and  had  sunk  down  from  decay,  whilst  the  plaintiff's 
negro  was  passing  over,  or  if  a  plank  had  been  deficient  and  the 
negro  had  fallen  through  and  was  hurt  or  drowned,  then,  I  pre- 
sume, the  defendant  would  be  liable,  because  the  proximate  cause 
of  the  loss  would  be  his  negligence  in  omitting  the  performance 
of  the  duty  which  the  law  imposes  on  him.  But  if  the  bridge 
had  been  substantially  built,  and  every  precaution  had  been  used 
in  its  construction  to  render  it  safe  and  secure,  and,  notwithstand- 
ing, it  had  been  borne  off  by  the  force  of  the  current,  in  a  great 
freshet,  whilst  the  negro  was  crossing,  or  if  he  had  leapt  into  the 
river  to  shew  his  dexterity  in  swimming,  then,  it  seems  to  me,  no 
negligence  could  be  imputed  to  the  owner.  Or  if  the  defendant 
had  locked  his  toll-gate  and  the  negro  had  come  there  at  a  late 
hour  of  the  night,  and  instead  of  waiting  until  the  gate  was 
opened,  had  attempted  to  swim  to  the  shore,  and  in  doing  so  was 
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drowned,  I  do  not  see  that  the  defendant  could,  on  any  legal  or 
moral  principle,  be  made  liable.  The  act  from  which  the  loss 
was  sustained  was  voluntary,  and  the  bridge  owner,  in  none  of 
the  cases  supposed,  could  exercise  any  control  to  prevent  it. 

I  suppose  there  is  no  doubt  the  negro  was  drowned  in  attempt- 
ing to  swim  from  the  abutment  to  the  shore.  The  act  was  vol- 
untary, and  there  is  no  ground  to  charge  the  defendant,  except 
that  he  had  taken  off  the  planks  from  the  land  part  of  the  bridge, 
in  order  to  save  it  from  destruction  in  the  unprecedented  freshet 
of  March,  1850.  This,  I  think,  he  had  a  right  to  do.  It  was 
no  violation  of  his  duty  to  the  public  to  save  his  bridge  by  this 
precaution.  If  he  had  done  so  without  giving  any  notice,  and 
the  negro  had  fallen  into  the  river  of  a  dark  night,  when  he  could 
not  see  what  had  been  done,  there  would  be  ground  to  charge 
the  defendant  with  negligence.  But  he  had  piled  up  the  tim- 
bers on  the  bridge,  so  as  to  be  seen  by  all  who  came.  It  was 
a  bright  night,  and  the  negro  had  been  expressly  warned  that 
he  could  not  pass,  but  he  declared  his  intention  to  go,  saying  he 
had  swam  the  river  before  and  could  do  it  again.  In  his  death, 
I  can  see  no  connection  with  any  neghgence  of  the  defdhdant, 
and  am  therefore  of  opinion  the  action  cannot  be  maintained.  If 
the  facts  were  at  all  doubtful,  the  case  should  have  been  sub- 
mitted to  the  jury  to  decide  on  them ;  but  where  the  facts  are 
undisputed,  it  is  the  province  of  the  Court  to  apply  the  law  as  in 
cases  of  special  verdicts.  The  motion  to  set  aside  the  nonsuit 
is  therefore  dismissed. 

O'Neall,  Wardlaw,  Frost,  Withers  and  Whitner,  JJ. 
concurred. 

Motion  dismissed. 
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The  State  vs.  Levi  Hickson. 

An  indictment  cannot  be  sustained,  under  the  Act  of  1825,  for  obstructing  a  stream 
by  erecting  a  mill-dam  across  it,  unless  the  stream  was  used,  at  the  time  and  place  of 
obsiruaian,  for  the  purposes  of  navigation  by  boats,  fiats  or  rafts  of  lumber  or 
timber. 

Before  Evans,  J.  at  Barnwell^  Spring  Terrn^  1852. 

The  report  of  bis  Honor,  the  presiding  Judge,  is  as  follows : 
"  The  defendant  was  indicted  for  a  nuisance  in  obstructing 
Shaw's  creek.  About  1830,  the  defendant  built  a  mill  dam  across 
the  creek.  His  mill,  at  that  time,  was  the  upper  one,  on  any  part 
of  the  creek,  which  at  that  time  could  be  made  navigable,  or  has 
since  been  made  so.  Shaw's  creek  is  a  large  stream,  with  water 
enough  and  sufficient  depth  and  width  to  float  rafts  of  timber, 
and  perhaps  rafts  of  lumber  of  small  size.  No  attempts  had 
been  made  either  by  the  public  or  by  private  enterprise  to  open 
it.  No  rafts  had  ever  been  floated  down  it  above  Hickson's  mill, 
nor  was  it  practicable  without  the  removal  of  an  immense  num- 
ber of  logs  and  large  quantities  of  brush-wood.  Below  Hickson's 
mill  was  Prothro's,  through  whose  dams,  Hickson,  after  clearing 
out  the  creek  above  to  his  own  mill,  carried  his  lumber  by  means 
of  a  slope  which  he  kept  up  in  Prothro's  dam.  It  was  not  until 
within  the  last  seven  or  eight  years  that  any  mills  were  built  ou 
that  part  of  the  creek  susceptible  of  being  made  navigable.  Those 
who  built  above  cleared  out  the  creek  and  made  it  navigable.  For 
the  owner  of  the  first  mill  built  above  Hickson,  made  a  canal 
with  a  slope,  for  which  he  was  paid  200  dollars.  There  are  two 
other  mills,  the  owners  of  which  pay,  by  written  contract,  twenty- 
five  dollars  per  annum  for  each  saw.  These  do  not  complain ; 
but  one  Plunket,  who  lives  on  the  creek  above  Hickson,  claimed 
the  right  of  passing  his  rafts  of  ranging  timber  through  the  slope 
without  pay.  This  was  refused,  and  this  indictment  grew  out 
of  the  refusal.  Tho  indictment  was  under  the  Act  of  1826, 
which  enacts  that  no  person  shall  erect  any  mill  dam  or  other 
obstruction  across  any  stream  itsed  for  navigation  by  boats^ 
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flats  or  rafts  of  lumber  or  timber,  without  suflicient  slopes  or 
wasteways.  ^ 

"  Shaw's  creek  is  one  of  the  branches  of  the  Edisto.    There  is  i 

a  branch  of  Shaw's  creek  called  Cedar  creek,  which  empties 
into  it  two  miles  from  its  mouth.  Many  years  before  there  was 
any  mill  on  Shaw's  creek,  one  Gideon  Evans  erected  a  mill  on 
Cedar  creek  ;  he  cleared  out  this  creek  to  its  entrance  into  Shaw's 
creek,  and  cleared  out  that  creek  to  the  Edisto.  About  a  year 
before  Hickson's  mill  was  erected,  one  Evan  Prothro  built  a  mill 
on  Shaw's  creek.  The  creek  was  made  navigable  by  him  and 
Hickson,  down  to  the  mouth  of  Cedar  creek,  and  from  thence  to 
the  Edisto;  the  stream  had  previously  been  worked  on  by  Evans. 
So  that,  from  Prothro  down,  the  stream  was  used  for  navigation 
before  or  about  the  time  that  Hickson's  mill  was  built.  Above 
there  was  no  pretence,  it  was  used  for  boats,  flats  or  rafts  of  lum- 
ber or  timber.  Two  men  had  bound  together  some  logs,  to  get 
into  the  creek  after  a  deer,  and  afterwards  to  search  for  a  place 
to  put  a  fish  trap,  but  the  stream  was  so  obstructed  by  logs,  that 
they  had  to  take  the  raft  apart  and  drag  them  over  the  logs.  A 
similar  attempt,  with  the  same  difficulty,  had  been  made  by 
others,  with  a  canoe  made  by  nailing  plank  together. 

"  My  construction  of  the  Act  of  1826,  was,  that  streams  merely 
susceptible  of  being  made  navigable,  but  which  had 'never  been 
made  so,  were  not  within  the  Act. 

"  It  was  also  contended  for  the  defendant,  that  he  had  erected 
his  dam  more  than  20  years  before  this  indictment  was  com- 
menced, which  was  in  March,  1861.  The  evidence  on  that  point 
was.  that  the  land  was  purchased  in  1828,  the  mill  was  begun 
in  1829,  and  that  it  began  to  saw  in  July  or  August,  1830.  Two 
or  three  others  said  it  had  been  built  more  than  20  years ;  and 
one  only,  and  he  very  doubtingly,  said,  it  was  built  in  1831-'32. 
I  thought  myself  there  was  no  doubt  that  the  mill  dam  had  been 
erected  more  than  20  years.    The  jury  were  instructed : 

"  1.  That  the  Act  did  not  apply  to  the  obstruction  erected  by 
the  defendant,  unless  Shaw's  creek,  at  the  time  and  at  the  place 
of  obstruction,  was  used  for  navigation  by  boats,  flats  and  rafts. 
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"  2.  That  presiimptions  of  right  from  length  of  time  and  ac 
quiescence  run  against  the  State  as  well  as  against  individuals, 
and  if  the  obstruction  had  continued  undisturbed  for  20  years, 
the  defendant  had  as  good  a  right  to  continue  it,  without  the  free 
wasteway  or  slope,  as  if  he  could  trace  up  his  right  to  a  grant 
My  own  judgment,  on  both  points,  was  with  the  defendant,  but 
the  jury  found  him  guilty." 

The  defendant  appealed,  and  now  moved  for  a  new  trial,  on 
the  grounds : 

1.  Because  Shaw's  creek  was  not  a  stream  used  for  rafting  at 
the  time  the  defendant  erected  his  mill-dam  across  it,  so  as  to  fall 
within  the  provisions  of  the  Act  of  1826,  under  which  he  was 
indicted. 

2.  Because  the  defendant's  mill  dam,  having  been  in  existence 
and  the  creek  obstructed  thereby,  for  more  than  20  years  before 
this  proceeding  was  instituted,  (which  was  clearly  proved,)  he 
had  a  prescriptive  right  to  continue  such  obstruction. 

Owens,  Carroll,  for  the  motion,  cited,  on  the  first  ground,  2 
Sp.  581 ;  6  Stat.  268  ;  7  lb.  519,  532 ;  1  McC.  580 ;  4  Rich.  68  : 
and  on  the  second  ground,  6  East,  214 ;  4  Esp.  R.  Ill ;  Angel 
on  Water  Courses,  77 ;  2  Bay,  282 ;  Best  on  Presump.  108. 

Bonham,  solicitor,  and  Aldrich,  contra,  cited  Hale  de  Jure 
Mar.  ch.  3,  p.  9 ;  2  Fairfield,  278  ;  Ang.  on  Water  Courses,  §  537; 
10  Johns,  R.  236 ;  13  Wend.  355 ;  2  Bin.  R.  475  ;  2  Ala.  R.  436; 
3  Stat.  269,  Act  1726  ;  7  Stat.  519,  Act  1777,  §  1 ;  7  Stat.  538, 
Act  1785,  §  2 ;  5  Stat.  354,  Act  1799,  §  1,  2 ;  5  Stat.  726,  Act 
1814,  §  3 ;  6  Slat  91,  Act  1818  ;  6  Stat.  219,  Act  1823,  §  21 ;  6 
Stat.  234,  Act  1823,  519 ;  6  Stat.  268,  Act  1825 :  On  the  second 
ground,  they  cited  2  B.  &  Ad.  667 ;  10  Mass.  R.  70 ;  1  Conn. 
384 ;  Angel  on  Water  Courses,  §  254 ;  4  Mass.  R.  522 ;  Jac.  L.  D. 
Tit.  Prescription ;  2  Thom.  Coke,  ch.  21,  p.  202,  note  f ;  4  Mod. 
125 ;  2  B.  &  C.  910 ;  5  B.  &  Ad.  1 ;  2  Billiard  on  R.  Prop.  107, 
111,  119. 

The  opinion  of  the  Court  was  delivered  by 

Evans,  J.  I  suppose  there  can  be  no  doubt  that  the  pubHc  has 
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no  ri^ht  to  the  soil  over  which  the  small  creeks  and  stieams  flow, 
and  that,  whatever  may  be  decided  in  relation  to  the  large  fresh 
water  streams,  which  by  nature  are  navigable,  it  is  undeniable 
that  Hickson  owned  the  land  over  which  the  waters  of  Shaw's 
creek  flowed.  But  Judge  Nott  has  said,  I  think  correctly,  that 
there  is  nothing  in  such  riparian  ownership  which  prevents  the 
Legislature  from  declaring  it  a  public  highway  whenever  the  ob- 
structions are  removed  and  it  becomes  fit  for  use.  It  was  there- 
fore very  competent  for  the  Legislature,  by  the  Act  of  1825,  (6 
Stat.  268),  to  require  of  all  those,  who  constructed  mill  dams 
across  any  stream  used  for  the  purposes  of  navigation,  to  make 
and  keep  sufficient  locks,  slopes,  or  canals,  for  the  use  of  those 
dbove  ;  and  I  can  see  no  reason  why  the  same  might  not  be  re- 
quired, where  the  stream  above  has  been  made  navigable  after 
the  erection  of  dams  below.  It  is  a  police  regulation,  and,  as 
far  as  I  can  see,  unobjectionable.  It  is  the  taking  of  private  pro- 
perty for  public  use.  In  Cotes  vs.  Wadlington^  (1  McC.  580,) 
it  is  said,  the  public  may  use  the  water  for  navigation,  but  this 
does  not  prevent  the  owner  of  the  soil  from  the  use,  as  far  as  it 
is  consistent  with  the  public  right.  But  in  streams  that  are 
merely  capable  of  being  made  navigable  by  the  expenditure  of 
money  or  labor,  there  must  be  some  appropriation  by  the  public 
before  the  private  right  of  the  owner  of  the  soil  can  be  interfered 
with.  There  are  Acts  in  relation  to  the  navigation  of  particular 
streams,  but  the  first,  and  I  believe  the  only  general  Act  on  the 
subject,  is  that  of  1823,  §  21,  (6  Stat.  219),  which  declares  it  un- 
lawful to  erect  any  dams  across  any  river  that  the  Legislature 
has  ordered  to  be  made  navigable,  or  for  the  improving  of  which 
the  Legislature  has  made  any  appropriation,  so  as  to  obstruct  the 
passage  of  boats  therein.  As  early  as  1777,  (7  Stat.  519),  and 
perhaps  before,  we  find  legislation  as  to  the  navigation  of  the 
Edisto  and  its  north  and  south  forks  or  branches,  but  there  is 
none  in  relation  to  Shaw's  creek,  or  any  of  the  other  tributaries 
of  that  stream,  nor  was  any  money  ever  appropriated  or  used 
for  making  any  of  them  navigable.  The  only  law  which  has  any 
application  to  them  is  the  Act  of  1825.    That  is  in  these  words, 
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"  No  person  shall  erect  any  mill  dam,  or  other  obstruction,  across 
any  stream  used  for  the  purposes  of  navigation  by  boats,  flats  or 
rafts  of  lumber  or  timber,  without  sufficient  locks,  slopes  or  ca- 
nals, to  admit  the  free  navigation  of  such  streams,"  &c.  This 
Act  came  under  leview  in  the  case  of  the  State  vs.  CuUunij  (2 
Sp.  581).  There,  a  mill  owner  above  had  cleared  out  McTier's 
creek,  and  used  it  to  carry  down  his  lumber  to  the  river.  The 
defendant  built  a  mill  below,  and  refused  to  let  the  mill  owner 
above  pass  without  paying  for  the  privilege.  He  contended  he  was 
not  within  the  Act,  because  McTier's  creek  was  not  used  for  na- 
vigation at  the  passage  of  the  Act  of  1826.  But  it  was  decided 
the  word  used  had  relation  to  the  time  of  obstruction.  The 
Court  say,  at  the  tinie  of  the  passage  of  the  Act,  the  Edisto  creeks 
could  not  be  regarded  as  navigable,  and  the  Act  was  intended  to 
prevent  their  obstruction  when  they  became  navigable;  then 
they  were  highways,  and  the  Act  prohibited  their  obstruction 
except  by  leaving  slopes,  &c.  I  have  no  doubt  this  is  the  cor- 
rect construction  of  the  Act,  and  it  seems  to  me  it  admits  of  no 
other.  At  the  time  Hickson  built  his  mill,  it  is  very  clear  that 
Shaw's  creek  was  not  a  stream  used  lor  navigation  by  boats, 
flats  or  rafts  of  lumber  or  timber.  It  had  never  bfeen  used  and 
was  incapable  of  use  for  these  purposes.  If  in  1830,  when  he 
erected  his  mill  without  slopes,  he  had  been  indicted,  could  he 
have  been  convicted  ?  I  presume  not,  because  the  stream  was 
not  then  used  for  navigation.  It  has  become  so  since,  but  that  has 
been  done  by  private  enterprize,  and  neither  Hickson  or  the  Le- 
gislature have  dedicated  it  to  the  public  use.  If  he  committed 
no  violation  of  the  law  when  he  erected  his  dam,  I  do  not  see 
how  his  continuance  of  it  can  be  unlawful,  as  the  law  now  stands 
in  relation  to  the  case.  It  has  been  argued,  that  Shaw's  creek 
must  be  regarded  as  a  stream  used  for  navigation  and  within 
the  Act  of  1825,  because  one  Gideon  Evans  had  cleared  it  out 
near  the  mouth  before  Hickson's  mill  was  erected.  This  cannot 
be  the  fair  constiuction  of  the  Act.  The  requirement  of  slopes 
and  canals  in  the  dam,  shews  that  the  word  "  used  "  applied  to 
that  which  was  above,  and  not  to  what  was  below,  and  is  equi- 
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yalent  to  the  expression,  used  at  the  time  and  place  of  erection. 
Why  require  slopes  to  be  furnished  for  those  who  were  below  ? 
I  think,  therefore,  in  any  view  of  the  case  which  has  been  pre- 
sented, the  verdict  was  wrong  and  should  be  set  aside. 

On  the  2d  ground,  it  is  not  intended  to  express  any  opinion. 
Questions  of  presumption  are  becoming  very  common.  A  great 
deal  has  been  said  and  written  very  loosely  on  the  subject,  and 
so  much  without  due  consideration,  that  we  are  not  prepared  at 
this  time  to  express  any  decided  opinion  about  it. 

The  motion  for  a  new  trial  is  granted. 

O'Neall,  Frost,  Withers  and  Whitner,  JJ.  concurred. 
Motion  granted. 


Christina  Chapman  vs.  Davis  Cooper, 
Same  vs.  Isham  Cooper, 

Sam£  vs.  Elijah  Cannon, 

Issue  in  dower:  more  than  fiffy  years  before  the  trial  the  demandant  was  married  to 
one  P.,  who,  shortly  afler  the  marriage,  went  off  and  never  returned:  some  five  or 
six  years  afterwards  she  was  married  to  C,  in  whose  lands  she  now  claimed  dow- 
er: about  the  time  of  her  marriage  to  C.  there  were  rumors  both  of  P's  death  and 
of  his  being  alive :  she  lived  with  C.  as  his  wife,  until  about  twenty  years  before 
the  trial,  when  she  went  off  on  account  of  his  ill-treatment  of  her.  Hdd^  that  the 
fair  presumption,  arising  from  the  circumstances  of  the  case,  the  lapse  of  time,  and 
the  rule  that  innocence  is  to  be  presumed,  was  that  P.  was  dead  at  the  time  of  the 
second  marriage,  and,  therefore,  that  the  marriage  to  C.  was  valid. 

In  recent  transactions,  belief  is  founded  on  proof,  but  in  matters  of  antiquity,  when 
time  has  swept  away  the  witnesses  of  any  fact,  the  law  comes  in  and  supplies  the 
place  of  proof  by  presumptions. 

Ahhough  under  the  stat  1  Jac  I,  c.  11,  sec.  2,  the  presumption  of  death  arising  from 
seven  years  absence  unheard  of,  may  be  only  as  to  the  fact  and  not  as  to  the  time 
of  death,  yet,  whers  the  presumption  is  based  upon  the  common  law  period  of 
twenty  years,  it  is,  that  the  death  occurred  at  the  commencement  of  the  period. — 
SemUe. 

Though  the  law  may  presume  the  continuance  of  life  for  seven  years,  yet  it  also 
presumes  against  the  commission  of  crime :  where,  therefore,  a  wife  mamcs  with- 
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in  seven  years  from  the  time  her  husband  went  off,  the  presumption  of  innocence, 
with  circumstances,  may  outweigh  the  presumption  of  the  continued  existence  of 
the  husband. 

Before  Wardlaw,  J.  at  Pickens^  Spring  Term^  1852. 

These  were  all  issues  in  dower.  In  the  case  against  Da\ris 
Cooper,  the  report  of  his  Honor  is  as  follows. 

"  The  main  question  was,  whether  the  demandant  had  heen 
the  lawful  wife  of  John  Chapman,  lately  deceased,  under  whose 
seizen  she  claimed.  The  principal  witnesses  were  William 
Hubbard,  senior,  her  brother,  now  91  years  old ;  Enoch  Chap- 
man; younger  brother  of  John ;  and  Nathaniel  Lynch,  a  neigh- 
bor of  John's.    The  substance  of  their  testimony  is  as  follows : 

"  William  Hubbard, — ^I  was  married  when  I  was  23  years 
old.  Many  years  ago,  after  my  marriage,  my  mother  and  sister 
Christina  lived  together  on  the  same  plantation  that  I  lived  on, 
about  five  miles  from  Newberry  Court  House.  A  man  who 
called  himself  Hubbard  came  into  the  neighborhood,  and  (as  it 
was  said)  was  married  to  Christina,  but  I  was  not  present  at  the 
marriage.  As  her  husband,  he  lived  with  her  a  short  time — 
two  or  three  days — some  nights,  (according  to  the  yarying  ex- 
pressions of  the  witness,)  then  there  came  a  flying  rumor  (or 
some  of  the  neighbors  heard,  in  some  way  unknown  to  me)  that 
this  man  was  a  rascal,  going  about  to  deceive  girls,  picking  up 
a  wife  here  and  another  there,  and  that  he  had  a  wife  over 
Broad  river,  on  Sandy  river,  12  or  14  miles,  or  30  or  40  miles 
off;  thereupon,  I  and  others  drove  him  off.  Then,  or  afterwards, 
I  heard  that  his  name  was  PuUiam.  I  never  saw  him  again.  I 
heard  that  he  was  put  into  jail  for  horse-stealing,  and  after  a 
while  there  came  a  report  that  he  had  been  hung.  I  never 
heard  any  thing  more  of  him. 

"  Christina  had  a  child  called  Nancy,  bom  one  or  two  years 
after  PuUiam  went  off.  I  don't  know  who  was  Nancy's  father, 
nor  that  she  was  called  Pulliam  or  by  any  name  but  Hubbard  ; 
PuUiam  could  not  have  been  her  father.  Ten  years  after  my 
marriage  we  moved  into  Pendleton.    After  our  removal,  and 
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four  or  five  years  after  PuUiam  went  off,  or  when  Nancy  was 
four  or  five  or  five  or  six  years  old,  Christina  was,  in  nay  pres- 
ence, married  to  John  Chapman,  by  Mr.  Murphy,  a  Baptist 
preacher,  who  lived  eight  or  ten  miles  from  us,  in  Pendleton  dis' 
trict.  This  was  long  ago — fifty  years  ago  or  more — six  or  seven 
or  ten  or  twelve  years  after  I  was  married,  when  I  was  about 
forty  years  old  ;  I  know  I  am  now  91.  Afterwards  Christina 
bore  Joe  and  other  sons — all  called  Chapman — and  she  and 
John  Chapman  lived  together  as  husband  and  wife  for  many 
years,  until  he  treated  her  shamefully,  and  she  went  off  to 
Georgia. 

"  I  lived  four  or  five  years  in  Newberry  after  PuUiam  went  off. 
I  never  heard  the  name  of  PuUiam's  former  wife,  nor  any  thing 
more  about  her. 

"  Enoch  Chapman. — ^I  may  have  been  at  the  marriage  of  my 
brother  John  to  Christina,  but  was  too  young  to  know  any  thing 
about  it  I  often  heard  my  father  and  mother  say  that  'Tina 
was  not  John's  lawful  wife — for  that  she  had  been  married  to 
one  PuUiam ;  when  John  married  her,  there  was  a  report  that 
PuUiam  was  dead,  but  afterwards  news  came  of  his  being  alive. 
I  recollect  nothing  said  about  PuUiam's  having  had  another 
wife.  My  mother  said  that  John  was  very  young  when  he 
married,  and  was  going  to  quit  'Tina  because  Joe  came  too  soon, 
but  she  thought  he  would  not  do  any  better,  and  persuaded  him 
to  stay  with  her.  'Tina  was  an  industrious  woman,  and  made 
John  a  good  wife,  although  both  he  and  she  drank  always, — 
drank  too  much ;  but  he  treated  her  so  badly  that  she  could  not 
stand  it,  and  she  went  off  to  Georgia  about  twenty  years  ago — 
John  remaining  here  until  he  died,  two  years  ago. 

"  Nancy  was  commonly  called  '  Tina^s  Nancy,  but  her  name 
was  PuUiam  ;  by  that  name  she  was  called  in  a  title  for  lands 
which  John  made  to  her  after  she  was  grown  up,  and  that  was 
the  name  she  had  always  gone  by  in  the  family.  Joe  was 
called  Joe  Hubbard  ;  Christina's  other  son's  went  by  the  name  of 
Chapman. 

"  Nathaniel  Lynch. — ^I  became  acquainted  with  John  Chap- 
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man  and  Christina  after  their  marriage  ;  they  were  considered 
husband  and  wife,  and  did  remarkably  well,  till  he  behaved 
outrageously,  when  she  took  to  drink  and  afterwards  went  off  to 
Georgia.  Nancy  was  called  Pulliam,  when  some  writings  were 
executed,  after  she  was  grown ;  what  sirname  she  had  before  I 
do  not  know.  Joe  was  said  to  have  come  too  soon,  and  was  not 
acknowledged  by  John  Chapman  as  his  son.  There  were  other 
sons  called  Chapman.  I  heard  talk  of  Christina's  having  been 
married  to  PuUiam — of  the  reports  about  his  having  been  hung, 
and  then  of  his  being  alive — but  never  of  his  having  had 
another  wife. 

"  With  no  feelings  adverse  to  the  demandant,  I  submitted  the 
facts  to  the  jury  with  suitable  instructions. 

"  The  marriage  to  Chapman  being  conceded,  I  held  that  it 
must  be  considered  valid,  unless  it  appeared  that  Christina  had 
then  a  husband  living.  The  cohabitation  of  Pulliam  with  her, 
coupled  with  the  reputation  of  her  marriage  to  him  derived  from 
her  brother  and  prevailing  in  her  family,  was,  I  thought,  compe- 
tent evidence  of  that  marriage ;  and  if,  from  this  evidence,  the 
jury  should  be  satisfied  with  the  fact  of  that  marriage,  its  validi- 
ty depended  upon  the  question — did  Pulliam  then  have  a  wife 
living?  Upon  this  question.  I  observed,  amongst  other  things, 
that  there  was  a  difference  between  a  rumor  coming  no  one 
knows  how,  and  a  reputation  as  to  a  marriage  derived  from  the 
family  of  one  of  the  parties  to  it.  If  the  jury  should  not  be 
satisfied  that  Pulliam  had  a  wife  living  when  he  married  Chris- 
tina, the  question  then  would  be, — was  he  dead  when  the  mar- 
riage with  Chapman  took  place  ?  The  presumption  of  his  con- 
tinuing to  live,  I  held,  would  prevail  imtil  it  was  rebutted.  As  to 
the  rebuttal  by  report  of  his  having  been  hung,  that,  I  remarked 
was  rumor — mere  hearsay — distinguished  from  the  declarations 
made  by  persons  who  were  in  a  situaiion  to  know,  which  would 
suffice  to  establish  death  and  other  matters  provable  by  reputa- 
tion. As  to  the  rebuttal,  by  the  lapse  of  seven  years  without  his 
being  heard  of,  I  left  the  jury  to  judge  of  the  evidence,  saying 
that  a  presumption  of  death  would  arise  from  this  lapse  of  time. 
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but  the  required  time  must  itself  be  proved  to  the  satisfaction  of 
the  jury,  by  the  party  who  claimed  the  benefit  of  the  presump- 
tion to  be  derived  from  it 

"  The  jury,  No.  2,  found  for  the  defendant." 

The  cases  of  the  same  demandant  against  Isham  Cooper  and 
Ulijah  Cannon,  which  were  similar  to  the  preceding  one,  and 
were  tried  separately  upon  the  same  evidence,  went,  the  first  to 
jury  No.  1,  who  found  for  the  demandant,  and  the  second  to 
jury  No.  2,  who  found  for  the  defendant. 

In  the  case  against  Isham  Cooper,  the  defendant  appealed,  on 
the  grounds, 

1.  Because  the  marriage  of  plaintiff  to  PuUiam  having  been 
satisfactorily  established,  to  entitle  her  to  dower  she  should  have 
shown,  conclusively,  either  that,  at  the  time  of  her  second  mar- 
riage to  Chapman,  PuUiam  was  dead,  or  that  the  first  marriage 
was  invalid,  which  she  failed  to  do. 

2.  Because  the  finding  of  two  successive  verdicts,  by  another 
jury,  against  plaintiff's  claim  for  dower,  upon  testimony  similar 
to  that  offered  in  this  case,  creates  such  a  reasonable  doubt  as  to 
plaintiff's  right  to  recover,  as  to  entitle  the  defendant  to  a  new 
trial. 

3.  Because  the  verdict  of  the  jury  was  not  warranted  by  the 
evidence. 

And  in  the  cases  against  Elijah  Cannon  and  Davis  Cooper, 
the  demandant  appealed,  on  the  grounds, 

1.  Because  it  was  in  proof  that  the  widow  and  her  deceased 
husband  had  lived  together  and  been  recognized  as  man  and 
wife  for  fifty  years ;  which  ought  to  have  been  sufficient  proof 
of  their  marriage  to  authorize  the  jury  in  finding  her  dower. 

2.  Because  there  was  proof  conclusive  of  the  marriage  by  a 
respectable  witness,  who  was  present  on  the  occasion,  and  no 
presumptions  should  have  been  allowed  by  the  Court  to  annul 
the  maniage,  in  opposition  to  this  proof  of  its  legality. 

3.  Because  his  Honor  charged  the  jury  that  the  reputation  in 
the  family  of  the  widow,  that  She  had  been  previously  married 
to  a  man  by  the  name  of  Pulliam,  was  sufficient  proof  of  such 
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marriage,  and  ought  to  destroy  the  legality  of  the  second 
marriage. 

4.  Because  his  Honor  charged  the  jury  that  the  reputation  in 
the  family  of  the  widow,  that  this  man  PuUiam  had  another 
wife  living  at  the  time  of  his  alleged  intermarriage  with  the  de- 
mandant, twelve  or  fourteen  miles  distant — that  he  was  in  the 
habit  of  going  about  over  the  country  and  getting  married 
wherever  he  could — and  that  he  was  driven  off  by  the  friends 
of  the  demandant,  in  two  or  three  days  after  his  supposed  inter- 
marriage with  her,  would  not  justify  the  jury  in  finding  the 
legality  of  the  widow's  marriage  with  John  Chapman,  her  de- 
ceased husband. 

5.  Because  his  Honor  charged  the  jury  that  the  lapse  of  time 
between  the  running  off  of  Pulliam  and  the  intermarriage  of 
demandant  with  John  Chapman,  would  not  authorize  them 
to  find  that  marriage  valid  and  legal,  although  the  testimony  of 
Mr.  Hubbard  showed  it  might  have  been  seven  years,  and  Pul- 
liam was  not  heard  of  during  that  time. 

6.  Because  his  Honor  charged  the  jury  that  the  reputation  in 
the  family  of  the  demandant  that  Pulliam  was  hung  before  the 
marriage  of  herself  and  Chapman,  could  not  be  received  by 
them  as  proof  of  the  legality  of  such  marriage. 

7.  Because  the  proof  adduced  to  the  jury,  of  PuUiam's  having 
a  wife,  or  several  wives,  living  at  the  time  of  his  supposed  inter- 
marriage with  the  demandant,  together  with  the  lapse  of  time 
between  his  going  off  and  not  being  heard  of  and  the  marriage 
of  the  demandant  and  Chapman,  and  also  the  reputation  in  the 
family  that  he  had  been  hung  before  this  marriage,  should  have 
forced  the  jury  to  find  the  same  valid  and  legal  after  an  interval 
of  fifty  years. 

8.  Because  the  presumptions  of  law  should  be  in  favor  of 
mairiage,  and  yet  his  Honor  charged  the  jury  that  they  must 
not  presume  seven  years  had  elapsed  after  the  absence  of  Pul- 
liam before  the  marriage  of  Chapman  and  the  demandant,  but 
require  strict  proof  of  the  same  from  the  demandant. 

30 
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9.  Because  the  finding  of  the  jury  was  contrary  to  law  and 
evidence. 

10.  Because  his  Honor  charged  the  jury  that  the  information 
of  witness,  Hubbard,  in  regard  to  the  marriage  of  his  sister 
with  PuUiam,  was  reputation,  and,  therefore,  legal  evidence, 
but  the  witness's  information,  as  it  regarded  PuUiam's  having 
anothor  wife,  was  rumor,  and  not  to  be  received  as  evidence. 

Perry,  for  the  demandant,  cited  Jackson  vs.  daw,  18  Johns. 
R.  346 ;  Proctor  vs.  McCall,  2  Bail.  298 ;  King  vs.  Twyning, 
2  B.  &  Al.  386. 

Young,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Evans,  J.  In  these  cases  we  must  assume  that  the  plaintiff 
was  lawfully  married  to  PuUiam,  and  that  she  married  Chap- 
man before  the  expiration  of  seven  years  from  the  time  Pulliam 
left  her.  There  were  rumors  both  of  his  death  and  of  his  beii^ 
alive,  but  no  certain  evidence  of  either  was  adduced.  If  he  was 
dead,  then  the  second  marriage  was  lawful.  If  not,  then  it  was 
unlawful,  and  the  plaintiff  is  not  entitled  to  dower  in  the  lands 
of  the  second  husband,  for  the  recovery  of  which  these  actions 
are  brought.  A  period  of  more  than  fifty  years  has  elapsed 
since  the  date  of  these  transactions,  and  it  is  argued  that  from 
the  great  length  of  time,  we  ought  to  presume  every  thing  which 
is  necessary  to  give  validity  to  the  second  marriage.  In  recent 
transactions,  belief  is  founded  on  proof,  but  in  matters  of  anti- 
quity,  when  time  has  swept  away  the  witnesses  of  any  fact, 
there  can  be  no  proof.  In  such  cases,  the  law  comes  in  and 
supplies  the  place  of  proof  by  presumptions.  "  We  infer  the 
existence  of  one  fact  from  the  existence  of  another  fact,  founded 
on  our  previous  experience  of  their  connexion."  Where  all  who 
are  interested  in  a  fact  have,  by  their  conduct,  treated  it  as  truey 
the  law  presumes  it  to  be  so,  reasoning  from  the  known  princi- 
ples which  actuate  human  conduct.  If  one  has  had  imdisputed 
possession  of  land  for  twenty  years  and  more,  we  presume  he 
had  a  title,  because  it  is  the  conclusion  to  be  drawn  from  his 
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own  condact,  and  the  conduct  of  those  who  were  interested  to 
dispute  it  if  it  were  not  so.  The  fact  to  be  presumed  in  this 
case  is,  the  death  of  PuUiam  before  the  second  marriage.  The 
facts  are,  that  more  than  fifty  years  ago  he  left  his  wife.  His 
actual  existence  since  that  time  has  not  been  proved.  There 
were  rumors  of  his  death,  and  the  contrary.  His  wife  married 
again,  and  the  legality  of  that  marriage  has  been  acquiesced  in 
by  all  who  were  interested  in  it. 

If  the  question  were  now,  whether  he  is  dead,  I  suppose  there 
would  be  no  difference  of  opinion,  whether  we  regarded  it  as  a 
question  of  belief  or  of  legal  presumption.  But  this  does  not 
solve  the  question  made  in  the  case : — Did  he  die  before  the 
second  marriage  ? 

In  the  case  of  McLeod  vs.  Rogers  ^  Gardner j  (2  Rich.  19,) 
it  was  held  that  the  presumption  of  a  grant  was  coeval  with 
the  commencement  of  the  possession  from  which  its  existence 
was  presumed,  and,  therefore,  the  original  possession  began  with 
title  and  not  in  trespass.  I  think  the  same  is  to  be  inferred  from 
all  the  cases  which  have  been  decided  on  the  principles  of  the 
common  law. 

But  there  is  another  rule,  in  relation  to  the  presumed  duration 
of  human  life,  which  has  grown  out  of  the  stat.  1  Jac.  I,  c.  11, 
sec.  2,  which  exempts  one  from  the  penalties  of  bigamy,  whose 
husband  or  wife  has  been  absent,  and  not  heard  from  in  the 
space  of  seven  years ;  and  of  which  our  own  statute,  on  the 
same  subject,  is,  I  think,  an  exact  copy.  In  the  construction  of 
that  statute,  it  has  been  held,  that  the  only  presumption  which 
arises  is  that  of  death,  and  none  as  to  the  time  of  death.  5  B.  & 
Ad.  86— Knight  vs.  Nepean,  (27  Eng.  C.  L.  Rep.  42).  Whether 
that  construction  arises  from  the  peculiar  wording  of  the  statute 
I  know  not,  but  I  can  see  no  reason  why,  when  the  presumption 
depends  on  the  common  law  acquiescence  of  twenty  years  and 
upwards,  we  should  be  restrained  from  giving  the  presumption 
the  same  effect  as  to  time,  that  we  give  to  other  presumptions. 

But  there  is  another  view  of  the  case  which  is  in  harmony 
with  the  rule  above  stated,  in  relation  to  the  presumption  arising 
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from  seven  years.  If  the  law  presumes  the  duration  of  human 
life  for  seven  years,  it  also  presumes  that  the  plaintiff  would  not 
commit  the  crime  of  bigamy.  These  are  what  are  called  con- 
flicting presumptions,  and  came  under  consideration  in  the  case 
of  Rex  vs.  Twyning,  (2  B.  &  Al.  386).  That  case  was  a  ques- 
tion of  settlement  in  a  Parish.  The  woman  was  the  wife  of  a 
eoldier  who  went  abroad  and  was  never  heard  of  afterwards. — 
She  married  again  in  a  Uttle  more  than  twelve  months  after  his 
departure,  and  the  question  was,  whether  the  issue  of  the  second 
marriage  were  legilimate?  Bayley  and  Best,  who  heard  the 
case  on  appeal  from  the  Sessions,  held  that  they  were.  It  was 
considered  as  a  case  of  conflicting  presumptions,  and  the  ques- 
tion was,  which  was  to  prevail.  It  jvas  said— -"the  law  pre- 
sumes the  continuance  of  life  for  seven  years,  but  it  also  pre- 
sumes against  the  commission  of  crime.  It  is  contended  the 
death  of  the  husband  ought  to  have  been  proved,  but  the 
answer  is,  that  the  presumption  of  law  is,  that  he  was  not 
alive,  when  the  consequence  of  his  being  so,  is  that  another 
person  has  committed  a  crime."  The  correctness  of  the  appli- 
cation of  the  rule  to  a  case  where  the  husband  had  beeu 
absent  so  short  a  time,  was  afterwards  questioned  in  the  King's 
Bench,  in  Rex  vs.  Harborne,  (2  A.  &  El.  640  j  29  Eng.  C.  L.  R. 
161).  But  the  principal  objection  seems  to  have  been,  that  in 
the  former  case,  it  was  laid  down  as  a  strict  rule  of  law,  and  not 
a  presumptio  juris,  good  until  rebutted.  Best  on  Pres.  61,  (37 
Law  Lib),  It  is  very  clear  the  jury  may  find  the  death  from 
the  lapse  of  a  shorter  period  than  seven  years,  if  other  circum- 
stances concur.  1  Grenl.  Ev.  §  41.  I  agree  with  Lord  Denman 
in  the  case  of  Rex  vs.  Harbame,  that  there  can  be  no  rigid  pre- 
sumption of  law  on  such  questions  of  fact,  without  the  accom- 
panying circumstances,  but  I  think  the  facts  of  the  case  added 
to  the  presumption  that  the  plaintiff  is  innocent  of  the  crime  of 
bigamy,  should  have  prevailed  over  the  naked  presumption  that 
Pulliam  was  alive  at  the  time  of  the  second  marriage,  because 
it  was  proved  he  was  living  five  or  six  years  before. 
We  think  the  jury,  in  the  first  and  third  cases  above  named, 
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did  not  give  to  the  circumstances  of  the  case  and  the  presump- 
tion of  innocence,  their  due  importance  and  legal  effect,  and, 
therefore,  the  motion  for  a  new  trial  in  these  cases  is  granted. — 
In  the  second  case,  in  which  the  jury  found  for  the  demandant, 
the  motion  is  dismissed. 

O'Neall,  Frost  and  Whitner,  JJ.  concurred. 

Wardlaw,  J.  I  concur  in  the  result  of  these  cases,  but  not 
in  all  the  intimations  of  opinion  which  have  been  made. 

If  the  cohabitation  between  the  demandant  and  Chapman 
was  adulterous  in  its  inception,  mere  lapse  of  time,  without 
other  evidence  of  a  subsequent  marriage,  would  not  alter  its 
character. 

Upon  the  question  whether  Pulliam  was  dead  at  the  time  of 
the  marriage  to  Chapman — the  main  question  of  fact  in  the 
case — the  jury  should  decide  according  to  the  presumptions  of 
law  and  the  belief  induced  by  circumstances  which  may  be 
shown  by  proper  evidence.  From  absence,  unheard  of,  for 
seven  years,  the  fact  of  death  is  presumed,  but  not  the  time. 
To  fix  the  time  at  the  end  of  the  seven  years  would  be  almost 
always  contrary  to  the  fact — to  fix  it  at  the  beginning,  immedi- 
ately after  the  continuance  of  life  had  been  positively  ascertain- 
ed, would  be  plainly  contrary  to  truth  and  common  sense.  Cir- 
cumstances may  enable  a  jury  to  say  when  it  took  place,  or  that 
it  preceded  a  given  event  within  the  seven  years.  But  there  must 
be  some  circumstances  to  overcome  the  presumption  that  life 
continues  for  at  least  seven  years ;  or  if  that  presumption  has 
been  overcome  by  the  lapse  of  the  seven  years,  to  fix  at  one  pe- 
riod rather  than  another,  the  time  of  death  left  wholly  uncer- 
tain; and  these  circumstances  must  be  shown  by  the  party 
whose  interest  it  is  to  establish  the  time  of  death  anterior  to  the 
expiration  of  the  seven  years.  Hearsay — rumor — ^report,  as  dis- 
tinguished from  reputation,  cannot  be  such  a  circumstance  :  nor, 
as  I  think,  can,  in  a  case  like  this,  be  the  fact  that  a  wife  has 
married  within  the  seven  years,  and  that  the  presumption  of  her 
innocence  of  the  crime  of  bigamy  requires  the  previous  death  of 
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her  first  husband  to  be  presumed.  That  would  be  applicable  io 
an  indictment  against  her  for  bigamy,  or  in  a  case  between  third 
persons  wherein  the  validity  of  her  second  marriage  was  in- 
volved, or  even  in  a  case  where  the  legitimacy  of  the  children 
of  her  second  marriage  was  consideied,  apart  from  their  rights 
as  her  representatives.  But  in  a  case  where  she  herself  is  de- 
mandant, she  must  prove  whatever,  being  denied,  is  essential  to 
the  rights  she  demands :  and  she  can  no  more  rely  for  evidence 
upon  her  own  acts  than  upon  her  own  declarations. 


Shaw  ^  Austin  vs.  South  Carolina  Rail  Road  Company, 

Where  the  goods  in  a  common  carrier's  possession  are  uninjured  in  quality,  but 
there  is  a  partial  loss,  the  owner  cannot  abandon  the  goods  and  recover  their  entire 
Talue :  he  can  recover  only  the  price,  at  the  place  of  deUveiy,  of  the  goods  actual- 
ly lost 

Before  O'Neall,  J.  cU  Kershaw^  Spring  Term^  1852. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows. 

"  This  was  an  action  by  way  of  sum.  pro.  to  recover  for  a 
loss  sustained  in  two  barrels  of  molasses,  part  of  a  parcel  of  ten 
barrels  shipped  in  good  order. 

"  When  they  reached  Camden,  eight  barrels  were  received ; 
the  drayman  or  wagoner  declined  to  receive  two,  on  account  of 
their  leaking  condition.  He  informed  the  plaintiffs ;  they  re- 
fused to  receive  the  two  barrels  from  defendants,  and  brought 
this  action. 

^  It  appeared  that  the  barrels  had  received  no  external  injury, 
but  they  had  leaked  in  carrying,  until  one  of  the  barrels  had  lost 
about  ten  gallons,  and  the  other  two-thirds. 

^'  The  printed  freight  lists,  containing  the  prices  of  freight, 
and  the  conditions  which  the  Company  attach  to  their  liability 
as  carriers,  contains  an  express  stipulation  that  the  Company 
will  not  be  liable  for  leakage  of  molasses. 
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^I  thought  this  meant  the  ordinary  leakage  to  which  the 
article  is  always  subject,  and  that  the  great  loss  here  most  be 
attributed  to  the  improper  dunnage  of  the  barrels. 

^  I  thought,  however,  that  the  Company  were  only  liable  for 
the  actual  loss  sustained  by  the  plaintiffs ;  when  the  Company 
tendered  a  delivery  of  the  barrels,  I  thought  the  plaintiffs  were 
bound  to  take  the  molasses,  (which  was  only  deficient  in  quan- 
tity, and  not  damaged  in  quality,)  and  that  they  could  not 
abandon  and  charge  the  Rail  Road  Company. 

''  The  quantity  lost  was  about  thirty  gallons ;  this  at  28  cents, 
the  cost,  made  only  $8  40,  which  was  below  my  jurisdiction. 
A  non-suit  was  ordered." 

The  plaintiffs  appealed,  and  now  moved  that  the  non-suit  be 
set  aside,  on  the  following  grounds. 

1.  Because  his  Honor  ruled  that  plaintiffs  were  bound  to 
receive  the  goods  in  their  damaged  condition,  and  could  only 
recover  for  the  loss  actually  realized  at  the  time  of  their  arrival. 

2.  Because,  under  the  decision  of  his  Honor,  plaintiffs  could 
not  compel  the  delivery  of  the  goods  of  plaintiffs  now  left  in  the 
defendants'  possession. 

3.  Because  defendants  were  liable,  if  at  all,  for  the  value  of 
the  two  barrels  of  molasses,  for  the  non-delivery  of  which  they 
are  sued  in  this  case. 

Kershaw,  for  the  motion,  cited  1  McC.  362 ;  Story  on  Bailm. 
{  682. 
Shannon,  contra,  cited  4  Strob.  168  ;  2  Rich.  286. 

The  opinion  of  die  Court  was  delivered  by 

O'Nball,  J.  It  would  be  enough  for  this  case  to  say,  that 
the  plaintiffs,  having  accepted  eight  out  of  the  ten  barrels  ship- 
ped, could  have  no  pretence  to  abandon  the  remaining  two. 
They  must  abandon  all  or  none. 

But  there  is  no  such  arbitrary  rule,  which  compels  a  carrier  to 
pay  the  entire  value  of  an  article  less  in  quantity  but  uninjured 
in  quality. 

The  owner  is  entitled  to  recover  his  damages.    What  are 
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the7?  The  price  of  the  thing  lost,  at  the  place  of  delivery. 
Beyond  this,  the  party  cannot  claim. 

In  insurance  cases,  abandonment  can  only  be  made  where 
the  thing  assured  is  found  to  be  damaged  more  than  half  its 
value.  Sedg.  on  Dam.  256 ;  Cohen  vs.  The  Fire  4*  Marine 
Insurance  Company,  (Dud.  147,  151).  Surely,  if  this  be  the 
rule  in  such  cases,  a  carrier  could  not  be  held  liable  for  an  aban- 
donment,  where  the  loss  did  not  approach  this  arbitrary  stand- 
ard. But  we  have  no  such  rule.  The  party  is  entitled  to  de- 
mand from  the  carrier,  that  he  should  be  put  in  as  good  a  condi- 
tion, as  to  his  goods,  as  he  would  have  been  in,  if  all  had  been 
delivered.  This  is  satisfied  by  paying  for  the  quantity  lost,  at 
the  price  which  it  bore  at  the  place  of  delivery,  Brandt  vs. 
Bowlby,  (22  Eng.  C.  L.  R.  214).  In  this  case,  no  demand  was 
made  for  more  than  the  cost.  If  it  had  teen,  I  would  have 
allowed  the  Camden  price  of  molasses  to  the  exteat  lost. 

In  Smith  vs.  Griffith,  (3  Hill,  N.  Y.  333,)  which  was  a  case 
against  common  carriers,  Nelson,  C.  J.  states  the  rule  as  I  under- 
stand it.  "  If  goods  are  wholly  lost  or  destroyed,  the  owner  is 
entitled  to  their  full  worth  at  the  time  of  such  loss  or  destruc- 
tion. In  trover,  the  measure  of  damages  is  the  value  of  the 
goods  at  the  time  and  place  of  conversion,  with  interest,  or,  per- 
haps, at  any  time  between  that  and  the  trial.  And  upon  the 
same  principle  if  the  goods  are  partially  injured,  and  the  party 
seeks  redress  for  the  qualified  damages,  the  measure  should  be 
in  like  proportion." 

The  company,  in  this  case  before  us,  offered  to  deliver  the 
molasses  when  it  arrived,  and  have  been  ready  to  deliver  what- 
ever is  left  (the  leakage  still  continuing)  at  all  times  since. 

The  plaintiffs  would  not  receive  the  diminished  quantity, 
unless  the  company  would  pay  the  damages  resulting  firom 
leakage. 

It  is  beyond  all  doubt,  that  the  plaintiffs  could  impose  no  such 
conditions.  They  were  bound  to  take  the  goods,  and  test  the 
liability  of  the  defendants  for  the  damage  which  had  been  sos- 
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tained.  For  it  is  well  settled  that  the  acceptance  of  the  goods 
would  in  no  wise  affect  that  question.  Sedg.  on  Dam.  376. 

How  the  decision  affects  the  plaintiffs'  right  of  property  to 
the  molasses,  remaining  in  the  carrier's  possession,  is  difficult  to 
conceive.  I  should  think  it  had  directly  a  contrary  effect.  For 
in  affirming  that  the  plaintiffs  could  only  recover  for  the  portion 
lost,  it  is  assumed,  that  they  might  have  received  what  was  left. 

The  motion  is  dismissed. 

Evans,  Wardlaw,  Frost,  Withers  and  Whitner,  JJ. 
concurred. 

Motion  dismissed. 


E,  Bradshaw  vs.    Wiley  Branan. 

Defendant  agreed,  in  writing,  to  employ  plaintiff  for  one  year,  and  pay  him  for  his 
services  one  hundred  and  twenty  dollars :  defendant  discharged  plaintiff,  and  be- 
fore the  end  of  the  year,  plaintiff  brought  suit  on  the  written  contract  for  the 
amount  agreed  to  be  paid :  Heldj  that  his  action  was  premature — that  he  had  a 
right  of  election,  to  sue,  either  for  the  value  of  his  services,  or  upon  the  contract 
for  the  amount  agreed  to  be  paid ;  and  that  his  action  upon  the  contract  could  not 
be  brought  until  the  end  of  the  year. 

Before  Whitner,  J.  at  Kershaw,  Fall  Term,  1851. 

This  was  an  action  of  assumpsit  by  sum.  pro.  upon  a  written 
contract  signed  by  plaintiff  and  defendant,  as  follows. 

"On  the  first  of  January,  1851, 1  have  employed  Ephraim 
Bradshaw ;  he  is  to  help  build  a  house ;  then  his  year's  work 
commences.  I  am  to  let  him  have  twenty-five  bushels  of  corn, 
at  a  dollar  per  bushel,  and  when  he  commences  to  work  for  me, 
he  has  to  get  fifty  pounds  of  meat,  at  ten  cents  per  pound ;  then 
after  that,  he  will  get  two  hundred  and  fifty  pounds,  at  twelve 
and  a  half  cents  per  pound.  I  am  to  give  him  one  hundred  and 
twenty  dollars  for  his  year's  work,  and  the  meat  and  corn  is  to 
be  paid  out  of  his  year's  wages.  He  will  have  to  lose  all  days 
he  has  to  muster  and  work  on  the  road,  and  when  he  goes  to 
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muster  I  will  let  him  have  a  horse,  provided  he  will  take  good 
care  of  it." 

The  action  was  to  recover  $120,  less  $50  93,  which  it  was 
admitted  defendant  had  furnished  plaintiff  with  in  provisions, 
under  the  contract.  Plaintiff  offered  some  proof  of  being  dis- 
missed by  the  defendant,  of  loss  of  time  between  his  dismissal 
and  finding  other  employment  at  a  lower  rate  of  compensation ; 
of  having  been  put  to  some  inconvenience  by  his  removing,  and 
of  his  offer  to  fulfil  his  contract  after  his  discharge,  d^c. 

His  Honor  thought  the  action  could  not  be  maintained  until 
the  year  had  elapsed,  and,  accordingly,  ordered  a  non-suit. 

The  plamtiff  appealed,  on  the  grounds, 

1.  Because  the  defendant,  having  put  an  end  to  the  joint 
contract  by  his  own  act,  became  liable  presently,  to  pay  the 
whole  amount  of  money  due  on  the  contract  to  the  plaintiff. 

2.  Because,  being  so  liable,  the  plaintiff  was  entitled  to  a 
decree,  unless  the  defendant  had  discharged  himself  by  proo£ 

3.  Because  an  employer  who,  without  cause,  discharges  du- 
ring the  year,  for  which  an  entire  contract  is  made,  becomes 
liable  at  once,  for  the  whole  amount  of  money  due  on  said 
contract. 

Baskin^  for  the  motion,  cited  8  Johns.  R.  189  ;  11  Ala.  R.  375. 
Caston,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Whitner,  J.  This  plaintiff  on  being  discharged  by  the  de- 
fendant, certainly  had  an  election  of  remedies.  As  in  the  case 
of  Rye  vs.  Siubbs^  (1  Hill,  384,)  there  was  nothing  left  for  the 
plaintiff  to  perform,  and  defendant  would  not  be  permitted  to 
say  the  contract  was  still  open  to  defeat  such  election.  In  that 
case,  the  Judge  says—"  The  plaintiff  had  the  right  to  elect 
whether  he  would  proceed  on  the  original  contract  for  the 
whole  year's  wages,  or  to  consider  it  at  an  end,  and  proceed  on 
a  quantum  valebai  for  work  and  labor."  Such  a  rule  is  fully 
sustained  by  authority,  and  is  precisely  applicable  to  this  case 
as  far  as  it  goes.    It  remains  only  to  be  adjudged  when  the  sum 
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claimed  may  be  demanded  by  suit.  The  reason  of  the  rule  fur- 
nishes the  true  solution.  The  contract,  when  entered  into,  was 
mutually  binding.  The  legal  right  to  abandon  the  contract, 
vests  only  in  the  party  who  has  been  guilty  of  no  default  (Chit. 
on  Con.  741). 

An  election  involves  an  obligation  to  rely  on  the  one  or  the 
other  remedy.  The  party  entitled  cannot  pursue  each.  (2 
Shepley,  364 ;  7  Greenl.  R.  75.)  If  the  contract  is  abandon- 
ed, and  suit  brought  to  recover  on  the  general  count,  his 
right  to  sue,  as  well  as  his  right  to  compensation,  is  as 
though  no  contract  had  been  entered  into — analogous  to  the  or- 
dinary case  of  work  and  labor ;  the  obligation  to  compensate 
follows,  and  forthwith  suit  may  be  brought.  Here  the  plaintiff 
elects  to  proceed  on  the  written  contract,  and  by  it  he  must  be 
governed.  He  cannot  rely  on  it  in  part  and  reject  in  part.  Con- 
sistently he  may  excuse  himself  for  the  non-performance  of  his 
part  of  the  contract,  but  he  cannot  re-cast  it  so  as  to  visit  on  the 
defendant  any  new  or  greater  liability  than  such  as  was  origi- 
nally incurred.  The  written  contract  stipulates  for  a  year's  ser- 
vices for  which  defendant  agreed  to  pay  one  hundred  and  twen- 
ty dollars.  There  is  no  ground  for  pretence  that  this  was  an 
engagement  to  pjiy  by  the  month  or  in  advance.  It  was  an  en- 
tire contract,  and  demandable  at  the  end  of  the  year,  except  as 
to  the  provisions,  which  were  furnished.  A  just  interpretation 
of  the  contract  fixes  the  time  of  payment  as  certainly  as  though 
it  had  been  named  in  express  terms  and  time  was  of  the  escence 
of  the  contract.  If  plaintiff  had  remained  in  the  service  of  the 
defendant,  at  work  during  the  year,  no  one  would  have  so  con- 
strued the  contract  as  to  hold  him  liable  to  pay  before  the  year 
was  up.  Because,  by  his  misconduct,  he  has  incurred  a  liability 
to  pay,  as  though  the  service  had  been  rendered,  it  would  not 
do  to  hold  the  measure  of  compensation  fixed  but  the  day  of 
payment  ambulatory.  The  plaintiff  having  elected  to  sue  on 
the  contract,  was  properly  required  to  stay  his  hand  until  the 
money  was  due. 

The  motion  to  set  aside  the  non-suit  is  refused. 
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O'Neall,  Evans,  Wardlaw,  Frost  and  Withers,  JJ. 
concurred. 

Motion  dismissed. 


Reubin  Dennis^  adnir,  vs.  John  Dennis^  ex^or^ 

After  acquired  personal  property  will  pass  under  a  will,  without  republication,  if 

there  be  words  sufficient  to  cover  it. 
The  words  "all  my  wagons,"  "all  my  stock,*'  hdd  sufficient  to  pass  after  acquired 

horses  and  a  road  wagon. 

Before  O'Neall,  J.  at  York,  Fall  Term,  1851. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows: 

"  In  this  case,  the  testator,  John  Dennis,  after  the  execution  of 
his  will  and  before  his  death,  acquired  three  horses  and  a  road 
wagon — there  was  no  republication  of  the  will.  The  defendant 
is  the  executor  and  sole  devisee  and  legatee.  The  will  was  ad- 
mitted to  probate,  and  the  executor  had  qualified — how  there 
could  be  an  administration  under  such  circumstances,  was  a 
difficulty  that  would  have  defeated  the  plaintiff  if  it  had  been 
made  a  point  in  the  case.  But  the  defendant  did  not  make  the 
question,  and  of  course  I  did  not. 

"  The  words  of  the  will,  "  all  my  wagons,"  "  all  my  stock," 
were  broad  enough  to  cover  the  property  m  dispute.  According 
to  the  Act  of  1808,  repealing  the  provision  of  the  Act  of  '91,  per- 
sonal property  acquired  after  the  execution  of  a  will,  may  pass 
under  it.  The  Act  of  1824^  in  this  respect,  made  no  alteration 
of  the  law. 

"  The  jury  were  instructed  the  property  did  pass  under  the 
will.    They  found  accordingly." 

The  plaintiff  appealed,  on  the  grounds : 

1.  Because  his  Honor  erred,  as  the  plaintiff  supposes,  in  his 
charge  to  the  jury,  in  saying  to  them  that  personal  property  ac- 
quired by  the  testator  after  the  making  of  his  willj  would  pass 
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under  that  will  without  any  republication  of  his  will ;  whereas, 
he  should  have  instructed  the  jury,  that  since  the  Act  of  1824, 
there  is  in  fact  no  difference  as  to  real  and  personal  estate  pass- 
ing under  the  will  of  the  testator. 

2.  Because  the  wagon  and  horses  did  not  pass  under  the  will 
of  John  Dennis,  sen.  to  the  defendant 

Thomson^  for  appellant. 
Williams^  contra. 

Curia,  per  O'Neall,  J.  This  Court  concurs  fully  in  the  de- 
cision below. 

It  is  only  necessary  to  read  the  statute  law  to  be  satisfied,  that 
there  never  was  any  ground  for  this  appeal. 

The  4th  section  of  the  Act  of  1791.  (6  Stat.  163,)  provides, 
"  That  no  lands  or  personal  estate,  which  shall  be  acquired  by 
any  person  after  the  making  of  his  or  her  will,  shall  pass  thereby, 
(unless  the  said  will  be  republished,)  but  every  such  person  shall 
be  considered  as  having  died  intestate,  as  to  the  said  lands  and 
personal  estate,  and  the  same  shall  be  distributable  according  to 
the  directions  of  this  Act." 

The  2d  section  of  the  Act  of  1808,  (5  Stat.  673,)  provides, 
"  that  so  much  of  the  Act  entitled  *  an  Act  for  the  abolition  of 
the  rights  of  primogeniture,  and  for  giving  an  equitable  distribu- 
tion of  the  real  estate  of  intestates,  and  for  other  purposes  therein 
mentioned,'  passed  19th  February,  1791,  as  enacts,  that  no  per- 
sonal estate,  which  shall  be  acquired  by  any  person  after  the 
making  of  his  or  her  will,  shall  pass  thereby,  unless  the  said  will 
be  republished,  be  and  is  hereby  repealed,  and  that  such  person 
shall  not  be  considered  as  having  died  intestate  as  to  such  per- 
sonal property."  Nothing  can  be  made  more  clear  than  those 
words  make  it,  that  after  acquired  personal  property  will  pass 
under  a  will,  if  there  be  words  used  suflGLcient  to  cover  it.  Here 
the  words,  " aU  my  wagons,^^  " all  my  stocky^  include  in  their 
proper  sense  the  property  in  dispute. 

The  8th  section  of  the  Act  of  1824,  (6  Stat.  238,)  provides, 
"That  from  and  after  the  1st  of  May  next,  all  wills  or  testa- 
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ments  of  personal  property  shall  be  executed  in  writing  and 
signed  by  the  testator  or  testatrix,  or  by  some  other  person,  in 
his  or  her  presence,  and  by  his  or  her  express  direction,  and  shall 
be  attested  and  subscribed,  in  the  presence  of  the  said  testator, 
or  testatrix,  by  three  or  more  credible  witnesses,  or  else  they  shall 
be  utterly  void  and  of  no  effect" 

This  put  personal  and  real  estate  upon  the  same  footing  as  to 
the  execution  of  wills :  but  it,  in  no  other  respect,  altered  the  law. 

Such  a  provision  could  not  have  the  effect  of  an  implied  repeal 
of  the  3d  section  of  the  Act  of  1808,  and  of  re-enacting  the  4th 
section  of  the  Act  of  1791. 

The  motion  is  dismissed. 

Evans,  Wardlaw,  Frost,  Withers  and  Whitner,  JJ. 
concurred. 

Motion  dismissed. 


The  State  vs.  WUliam  Harlan. 


In  an  indictment  under  the  Act  of  1843,  for  unlawfully  whipping  a  alave,  withoat 
•  sufficient  provocation,  the  jury  are  the  proper  judges,  whether  the  proTOcation 

sufficient  to  excuse  the  whipping  inflicted. 
Such  an  indictment  alleged  the  slave  to  be  the  property  of  Mrs.  S :  the  proof 
that  the  slave  was  generally  called  Mrs.  S.'s ;  that  she  had  had  possession  of  him 
with  the  consent  of  the  legal  owner,  and  that,  in  the  exercise  of  full  control  over  him, 
she  had  hired  him  to  a  third  person :  Bddj  that  he  was  sufficiently  described  as  her 
property. 

Before  O'Neall,  J.  at  Union,  Fall  Term,  1851. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
"  The  defendant  was  indicted,  under  the  Act  of  the  Legisla- 
ture, for  unlawfully  whipping  a  slave,  the  property  of  Mrs.  Sarah 
Smith.  It  appears  that  she  was  in  the  possession  of  the  slave, 
and  had  hired  him  to  Wilson  P.  Gee,  for  the  year  in  which  the 
beating  occurred.  By  the  will  of  her  husband,  who  was  the 
owner  of  the  slave^  he,  with  others,  were  bequeathed  to  the  exe- 
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cutors,  for  the  benefit  of  his  wife  and  children.  They  left  the 
slaves  with  the  cestui  que  trusts.  I  thought,  and  so  ruled,  that 
this  was  enough  to  support  the  allegation  of  property  in  the  in- 
dictment. 

"  The  defendant  whipped  the  slave,  giving  him  between  two 
and  three  hundred  stripes;  ^^he  was  whipped  from- the  calves  of 
his  legs  to  his  shouldersJ'^  He  had  a  pass.  The  defendant, 
with  Monroe  Bogan,  found  the  slave  in  the  road,  near  Churchill 
Gibbs'  dwelling  house,  where  he  had  a  wife,  and  took  him  about 
four  hundred  yards,  and  .inflicted  the  whipping. 

"  It  appeared  from  the  proof,  that  the  slave  had  gone  to  the 
house  of  a  Mr.  Fant,  in  his  absence  to  Columbia,  in  the  night 
time ;  that  his  wife,  the  defendant's  sister,  had  sent  a  white  man, 
who  was  picking  out  cotton  for  her  husband,  to  the  kitchen,  to 
order  him  (the  slave)  off.  He  accordingly  obeyed,  and  went  off 
hooping  and  hallooing,  and  calling  his  dogs.  After  bed  time,  he 
returned,  stopped  in  the  lane  opposite  to  the  house,  hallooed, 
altered  his  voice,  and  pretended  to  be  lost ;  enquired  the  way  for 
Churchill  Gibbs',  which  was  in  a  short  distance,  and  he  knew 
the  road  perfectly  well.  This  alarmed  Mrp.  Fant,  and  she  or- 
dered him  off,  and  sent  out  George  Tucker  to  send  him  off.  He 
accordingly  did  so,  and  threatened  to  shoot  him,  and  the  negro 
left. 

^'  Mrs.  Fant  told  these  circumstances  to  the  defendant ;  told 
him  to  whip  the  negro,  and  gave  him  the  whip — "  a  little  India 
rubber  whip.^ 

"  The  negro's  character  as  to  honesty  was  proved  not  to  be 
good ;  but  he  was  uniformly  pronounced  to  be  a  submissive 
negro. 

**  There  was  some  contrariety  of  proof  as  to  the  character  of 
the  whipping.  Jasper  Gibbs,  Wilson  P.  Gee,  Churchill  Gibbs, 
and  Hampton  Weeks,  thought  it  a  very  severe  one.  Jesse  Estes, 
Monroe  Bogan,  Mr.  Briggs,  and  Sam.  Sumner,  thought  it  a  light 
whipping. 

"  The  case  went  to  the  jury,  who  were  told  that  the  whipping 
of  the  negro  was  without  legal  authority.    No  one  had  the  right 
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to  whip  the  slave  of  another,  unless  the  law  authorized  it  to  be 
done.  That  in  this  case,  if  the  proof  satisfied  them  that  the  de- 
fendant had  reasonable  provocation,  by  word  or  deed,  it  might 
excuse  him.  That  to  solve  this  question,  they  must,  as  slave 
owners,  put  themselves  in  the  defendant's  place,  and  if  then  they 
could  say,  they  would  have  done  as  he  did,  they  might  acquit 
the  defendant. 

**  They  were  told,  if  the  whipping  was  unreasonable,  totally 
disproportioned  to  the  offence,  then  I  thought  the  defendant  would 
be  guilty. 

"  The  jury  were,  however,  left  to  pass  upon  the  facts.  They 
very  properly  convicted  the  defendant." 

The  defendant  appealed,  on  the  following  grounds,  viz  : 

1.  Because  the  negro  man,  Mingo,  charged  to  have  been  whip- 
ped by  the  defendant,  is  not  the  property  of  Mrs.  Sarah  Smith, 
as  laid  in  the  indictment. 

2.  Because  the  Court  charged  the  jury,  that  the  defendant  un- 
lawfully whipped  the  said  negro,  by  which  the  jury  were  led  to 
convict  the  defendant. 

3.  Because  the  Court  charged  the  jury,  that  if  the  whipping 
was  unreasonable,  the  defendant  ought  to  be  found  guilty. 

4.  Because  there  was  sufficient  provocation,  on  the  part  of  said 
negro,  to  justify  the  defendant  in  whipping  him. 

Hemdan,  for  appellant. 
Dawfdns,  solicitor^  contra. 

The  opinion  of  the  Court  was  delivered  by 

Wardlaw,  J.  "  If  any  person  shall  unlawfully  whip  or 
beat  any  slave,  not  under  his  or  her  charge,  without  sufficient 
provocation  by  word  or  act,"  such  person,  after  conviction,  upon 
indictment,  may  be  punished  by  fine  or  imprisonment,  under  the 
Act  of  1841.    (11  Stat.  155). 

The  beating  of  another's  slave  without  provocation  may  be 
justifiable ;  as  for  instance,  by  a  patrol,  or  a  constable  executing 
a  sentence.  The  beating  which  falls  within  the  Act  must  be 
unjustifiable,  and  that  is  expressed  by  the  word  "  unlawfully." 
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It  must  moreover  be  without  the  excuse  of  sufficient  provocation. 
The  provocation,  which  might  have  excused  moderate  chastise- 
ment, may  not  be  sufficient  to  exempt  from  punishment  the  in- 
fliction of  extreme  torture.  A  reasonable  proportion  between  the 
whipping  and  the  provocation  is  implied  by  the  word  "  suffi- 
cient ;"  and  of  this  proportion  there  can  be  no  standard  but  the 
opinion  of  the  jury,  formed  with  just  regard  to  the  usages  of  the 
community  and  the  circumstances  of  the  particular  case. 

The  indictment  must  shew  that  the  beating  was  inflicted  upon 
a  slave,  and  one  not  under  the  charge  of  the  defendant.  What 
slave  it  was,  it  is  important  to  shew  only  for  the  purpose  of  par- 
ticularizing the  charge,  so  as  to  enable  the  defendant  to  prepare 
his  defence  understandingly,  and  to  plead  the  result  of  the  trial 
in  bar  of  another  prosecution.  The  owner's  name  is  only  part 
of  the  description  of  the  slave.  Seeing,  in  this  case,  that  the  slave 
was  generally  called  Mrs.  Smith's ;  that  she  had  had  possession 
of  him  with  the  consent  of  the  legal  owner ;  and  that,  in  the 
exercise  of  full  control  over  him,  she  had  conunitted  him  on  hire 
to  a  bailee,  who  was  responsible  to  her,  we  think  there  was  no 
material  misdescription  in  Styling  him  her  property. 

The  Court  is,  then,  satisfied  with  the  instructions  which  were 
given  to  the  jury,  and  perceives  no  sufficient  ground  for  disturb- 
ing the  verdict. 

Motion  dismissed. 

O'Neall,  Evans,  Frost,  Withers  and  Whitner,  JJ.  con- 
curred. 

Motion  dismissed. 


M.  Myers,  adrrir,  of  R,  Starnes,  dec^d.  vs.  William  Seedy, 

On  a  single  bill  payable  to  hia  intestate,  plaintiff  brought  suit  by  the  name  of  "  M. 
Myers,"  adm'r.  &c.    The  letters  of  administration  shewed  a  grant  of  administra 
tion  to  "  Matthias  Myers :"    Held^  that  plaintiff  could  not  be  nonsuited— that  de- 
fendant should  have  pleaded  the  misnomer  in  abatement. 

31 
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Plaintiff  sued  on  a  single  bill,  alleging  it  to  have  been  destroyed,  and  at  the  trial  pro- 
duced a  mutilated  copy :  Held,  that  he  thus  sufficiently  established  the  destruc- 
tion. 

The  destruction  of  a  single  bill  does  not  change  the  nature  of  the  demand — ^it  does 
not  change  the  contract  from  one  by  specialty  into  one  by  parol. 

Before  O'Neall,  J.  cU  Union,  Fall  Term,  1851. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  This  was  a  sum,  pro.  on  a  single  bill,  alleged  to  have  .been 
destroyed.  The  existence  of  it  was  fully  proved — indeed,  a 
mutilated  portion  was  produced.  The  mutilation  was  more  than 
four  years  before  action  brought.  There  was  ho  proof  of  any 
thing  like  payment.  The  person  for  whom  defendant  worked, 
spoken  of  in  the  2d  ground,  was  produced,  and  proved  that  the 
work  done  was  otherwise  settled  for. 

'^  The  process  was  brought  in  the  name  of  M.  Myers,  adm'r. 
of  R.  Stames,  deceased.  The  letters  shewed  the  grant  was  to 
Matthias  Myers. 

"  I  overruled  the  motion  for  nonsuit,  on  the  ground  that  M. 
Myers  was  no  name,  inasmuch  as  the  suit  was  in  auter  droit, 
and  the  letters  shewed  a  grant  of  administration  to  one  who 
might  be  designated  by  M.  Myers,  administrator,  and  the  objec- 
tion, if  allowable,  could  only  arise  under  a  plea  in  abate- 
ment. 

"  The  other  objection,  that  the  mutilation  of  the  note  under 
seal,  changed  a  sealed  obligation  or  contract  into  one,  by  parol, 
was,  I  thought,  wholly  untenable.  The  decree  was  for  the 
plaintiff." 

The  defendant  appealed,  and  now  moved : 

1^^.  For  nonsuit. 

Because  his  Honor  ruled  that  the  addition  of  "  administrator 
of  R.  Starnes,"  cured  the  defect  in  plaintiff's  process. 

Because  the  action  was  brought  in  the  name  of  M.  Myers,  ad- 
ministrator of  R.  Starnes,  when  the  letters  of  administration  were 
granted  to  Matthias  Myers. 
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2d.  For  a  new  trial. 

Because  the  proof  shewed  that  the  note  sued  on  to  have  been 
mutilated  only,  when  the  process  alleged  the  note  sued  on  to 
have  been  destroyed. 

Because  it  was  proved  that  the  note  had  been  destroyed  or 
mutilated  more  than  four  years  before  action  brought,  and  that 
the  note  was  in  the  hands  of  a  person  for  whom  defendant 
worked,  many  years  ago,  and  before  the  death  of  R,  Starnes,  and 
payment  ought  to  have  been  presumed. 

Gadberry,  for  the  motion. 

The  opinion  of  the  Court  was  delivered  by 

Withers,  J.  One  objection  to  the  decision  on  circuit  is  this: 
that  the  plaintiff  has  sued  by  no  name  at  all,  inasmuch  as  he 
appears  by  the  designation  of  "  M.  Myers,  adm'r.  of  R.  Starnes, 
deceased."  The  objection  founds  itself  upon  the  disclosure,  by 
the  letters  of  administration  that  the  person,  to  whom  adminis- 
tration of  the  estate  of  R.  Starnes  was  committed,  was  '^  Matthias 
Myers." 

Sometimes  a  case  has  been  presented  where  an  exception, 
seemingly  of  the  same  nature  as  the  present,  has  been  made  by 
way  of  motion  for  nonsuit — the  allegata  and  probata  not  corres- 
ponding :  as  in  Quarles  vs.  Collier,  (3  Strob.  223).  A  distmc- 
tion,  however,  will  be  found ;  for  in  such  cases  there  was  no  ex- 
ception that  could  arise  on  the /ace  of  the  plaintiff's  pleading. 

Here,  it  is  insisted,  that  the  plaintiff  has  set  forth  no  name  at 
all — and  the  question  has  been  in  such  cases,  in  our  practice, 
whether  the  objection  must  be  taken  by  way  of  demurrer  or  plea 
in  abatement.  So  late  as  January  last,  we  determined,  in  Charles- 
ton, in  a  case,  the  name  of  which  is  not  now  recollected,  (a)  that 
the  objection,  in  an  instance  like  that  before  us  now,  must  come 
in  the  form  of  a  plea  in  abatement,  as  in  case  of  misnomer.  It 
was  ruled  on  the  Circuit  accordingly,  and  there  was  no  error  in 
that. 

(a)  WiUhaus  vs.  Ludecus ;  KinLoch  vs.  CanUn^  ante  pp.  326,  330. 
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In  the  second  place,  it  is  urged,  that  the  process  alleged  the 
note  sued  upon  was  destroyed,  whereas  the  proof  established 
only  that  it  had  been  mutilated.  We  learn  from  the  report  that 
a  mutilated  portion  of  the  note  was  produced.  We  think  this 
established  that  it  had  been  destroyed,  as  a  legal  instrument,  as 
the  foundation  of  an  action  upon  a  single  bill  and  the  original 
evidence  to  support  it.  The  portion  produced  might  serve  to  aid 
other  evidence  calculated  to  establish  the  existence  of  such  a 
single  bill  as  the  plaintiff  alleged  had  been  destroyed.  It  was 
not  the  single  bill  itself  which  had  originally  existed. 

The  next  ground  taken  for  the  defence  assumes  the  destruction 
of  the  single  bill,  and  urges,  that,  having  been  destroyed  more 
than  four  years  before  action  brought,  the  debt  had  become  one 
on  simple  contract ;  and  the  position  arising  thereon  we  under- 
stand to  be,  either  that  the  statute  of  limitations  barred  the  action, 
or  else  that  the  form  of  action  was  misconceived,  and  should 
have  been  in  the  nature  of  assumpsit. 

We  hold,  on  the  contrary,  that  the  loss  or  destructien  of  a  sin- 
gle bill  does  not  change  the  nature  of  the  demand  :  if  it  did,  then 
a  misfortune  merely  might  subject  a  plaintiff  to  the  loss  of  a 
righteous  demand,  either  by  the  bar  of  the  statute  of  limitations, 
or  by  being  thrown  behind  debts  upon  specialty  in  the  marshal- 
ling of  insufficient  assets. 

In  the  case  of  Wardlaw  vs.  Grayj  (Dud.  Eq.  85),  it  is  mani- 
fest that  the  Court  of  Equity  would  have  allowed  a  note,  for 
more  than  $2000,  to  have  been  set  up,  though  alleged  to  have 
been  lost,  as  a  sealed  instrument,  and  taking  rank  among  speci- 
alties, if  that  Court  had  been  satisfied  that  the  seal  was  not 
spurious. 

It  is  adjudged  that  the  motions  in  this  case  be  dismissed. 

O'Neall,  Evans,  Wardlaw  and  Frost,  JJ.  concurred. 
Motions  dismissed. 
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James  H.  GosSy  assignee,  vs.  R,  Gowing, 

The  affidavit  recited  in  a  domestic  attachment  was,  that  the  debtor  "  absconds  or  con- 
ceals himself,  so  that  the  ordinary  process  of  law  cannot  be  served  upon  him:" 
motion  to  set  aside  the  attachment,  because  the  affidavit  should  have  been,  in  the 
words  of  the  Act,  tliat  the  debtor  "absconds  and  conceals  himself,"  &c :  motion 
refused. 

The  affidavit  on  which  a  domestic  attachment  issues  need  not  be  in  writing;. 

In  domestic  attachment,  the  summons  served  on  the  garnishee,  under  the  18th  section 
of  the  Meigistrate's  Act  of  1839,  need  not  have  a  copy  of  the  note  or  other  cause  of 
action  indorsed  on  or  annexed  to  it. 

Sum.  pro.  in  domestic  attachment  on  note  assigned  to  plaintiff:  the  process  had  no 
copy  of  the  assignment  indorsed  on  or  annexed  to  it :  motion  for  leave  to  amend, 
by  indorsing  a  copy  of  the  assignment, — ^granted. 

Sfmbkj  that  if  a  copy  of  the  note  had  been  omitted,  the  defect  could  have  been  cured 
by  amendment. 

Before  Frost,  J.  at  Union,  Spring  Term,  1852. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows: 
"  This  was  a  sum,  pro,,  by  domestic  attachment,  on  a  note. 
A  copy  of  the  note  was  not  indorsed  on  the  original  or  copy  pro- 
cess. That  objection  having  been  made  and  sustained,  leave 
was  given  to  the  plaintiff  to  amend,  and  a  continuance  granted 
to  the  defendant. 

"  The  process  set  out  that  the  defendant  absconded  or  con- 
cealed himself,  so  that  the  ordinary  process  of  the  law  could  not 
be  served  upon  him.  The  Act  of  1839  uses  the  word  "  and  " — 
where  in  the  process  "  or  "  is  used.  A  motion  was  made  to  set 
aside  the  process  as  void,  on  account  of  this  discrepancy.  The 
motion  was  refused,  because,  if  the  conjunctive  had  been  used 
in  the  process,  the  plaintiff  would  not  be  required  to  prove  that 
the  defendant  both  absconded  and  concealed  himself,  if  he  eluded 
the  service  of  process.  It  is  the  evasion  of  legal  process  by  the 
debtor,  against  which  a  domestic  attachment  is  given  ;  and  it  is 
immaterial  whether  such  evasion  is  effected  by  absconding  or 
concealing  himself.  The  case  is  substantially  well  stated  in  the 
process,  since  it  is  stated  according  to  the  proof  required  by  the 
Act    If  the  fact  is,  that   the   defendant,   either  by   conceal- 
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ment  or  absconding,  prevents  the  service  of  legal  process,  a  do- 
mestic attachment  may  be  issued,  and  a  statement  of  the  plain- 
tiff's case  according  to  the  legal  effect  of  the  Act,  is  sufficient 
and  more  proper  than  an  adherence  to  the  letter  of  the  Act." 

The  defendant  appealed,  on  the  grounds : 

1.  Because  the  affidavit  recited  in  the  attachment  was  insuffi- 
cient to  authorize  the  magistrate  to  issue  the  attachment,  and  the 
affidavit  should  have  been  in  writing  and  subscribed  by  the 
plaintiff. 

2.  Because  his  Honor  had  not  the  power  to  grant  leave  to 
amend  the  process  by  endorsing  a  copy  of  the  note  sued  on,  and 
the  assignment  and  the  time  when  the  attachment  issued,  and, 
under  the  circumstances  of  the  case,  the  amendment  should  not 
have  been  allowed. 

Thomson,  for  the  ihotion. 
Oadberry,  contra. 

The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.  The  first  ground  of  appeal,  when  the  Act  of 
1839  is  properly  understood,  presents  no  difficulty. 

The  18th  section  (1 1  Stat.  18)  provides  for  four  classes  of 
cases,  in  which  a  magistrate  may  issue  an  attachment.  1st, 
where  the  debtor  is  absent  from  the  State :  2d,  where  he  is  re- 
moving privately  from  the  district :  3d,  where  he  absconds  and 
conceals  himself,  so  that  the  ordinary  process  of  law  cannot  be 
served  upon  him :  4th,  where  the  creditor  has  grounds  to  sus- 
pect and  believe,  and  does  verily  believe,  that  such  debtor  in- 
tends to  remove  his  effects,  (See  Lindau  vs.  Arnold;  4  Strob. 
290). 

The  objection  to  the  affidavit,  set  out  in  the  attachment,  is 
that  the  debtor  "  absconds  or  conceals  himself :"  this,  it  is  sup- 
posed, is  an  alternative  statement  and  therefore  bad.  It  is  very 
true,  if  this  had  been  an  alternative  allegation  of  any  of  the  four 
separate  and  distinct  grounds  for  issuing  an  attachment,  it  would 
have  been  a  just  objection :  but  to  abscond  and  conceal  is  one 
ground.    The  terms  are  of  equivalent  meaning.    For  to  say  a 
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man  absconds  is  to  charge  him  with  withdrawing  himself  pri- 
vately, and  necessarily  imports  concealment.  To  allege  that  a 
man  absconds  or  conceals  himself,  is  substantially  alleging  all 
that  is  required  by  the  law,  especially  when  followed  by  the 
words  used  in  this  attachment,  "  so  that  the  ordinary  process  of 
law  cannot  be  served  upon  him."  So  too,  if  necessary,  1  would  re- 
sort to  the  familiar  rule,  by  which  wills  are  construed,  that  where 
it  is  necessary  to  carry  out  the  intention,  "  or  "  may  be  construed 
"  and."  Here  we  might  well  say,  it  was  used  in  the  conjunctive 
and  not  in  the  disjunctive  sense. 

That  the  affidavit  authorizing  the  issuing  an  attachment  need 
not  be  in  writing,  is  settled  by  the  case  of  McKenzie  vs.  Buckan, 
(I  N.  (fc  McC.  205). 

As  to  the  2d  ground,  it  maybe  remarked, that  the  15th  section 
of  the  Act  of  1839,  (11  Stat.  17).  requires,  that  when  a  magis- 
trate issues  a  summons  for  a  matter  of  contract,  a  copy  of  the 
note,  bond,  book  account,  or  other  demand,  shall  be  endorsed  on 
or  annexed  to  the  same,  and  that  a  copy  of  such  summons  shall 
be  served  on  the  defendant.  The  object  is  plainly  to  enable  a 
party,  who  is  to  be  served,  to  answer  to  the  cause  of  action. 

In  the  18th  section  of  the  same  Act,  the  power  of  issuing  an 
attachment,  in  the  cases  already  pointed  out,  is  given. 

Where  the  demand  exceeds  $20,  the  attachment  is  to  be  di- 
rected to  the  sheriflF,  who  is  to  levy  on  the  goods  and  chattels  of 
the  defendant,  and  to  summon  any  person  indebted  to  the  debtor 
or  in  possession  of  any  of  his  effects.  Here,  it  will  be  observed, 
nothing  is  said  about  a  copy  of  the  cause  of  action.  Before  1839, 
a  copy  was  never  annexed  even  to  a  summons,  much  less  to  an 
attachment.  How  then  can  it  be  pretended,  that  a  requisition 
for  a  copy  on  a  summons  extends  to  an  attachment  ?  The  old 
law,  altered  in  a  specified  case,  cannot  be  made  to  extend  to  all 
others.  So  too,  in  attachment,  the  sheriff  is  to  summon  persons 
indebted  to  or  having  the  defendant's  goods  in  possession.  The 
magistrate  is  not  necessarily  to  issue  summonses  for  such  per- 
sons :  the  sheriff  may  summon  them  ore  terms,  or  by  writing.  If, 
however,  the  magistrate  is  to  issue  summonses  for  them,  they 
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have  nothing  to  do  with  the  cause  of  action  :  hence  the7  have 
no  necessity  for  copies  on  the  summonses,  with  which  they  may 
be  served.  All  which  could  be  asked  would  be,  that  the  copy 
should  be  on  the  attachment  itself,  so  that  when  the  debtor,  the 
defendant,  comes  in  to  defend,  he  may  see  it,  and  be  able  to  an- 
swer. The  note,  we  are  told,  was  copied  on  the  attachment,  and 
that  the  assignment  by  Wm.  Goss  and  sons  was  alone  omitted. 
We  all  agree,  that  this  defect,  or  even  the  omission  of  the  whole 
note  and  assignment,  might  be  remedied  by  amendment,  inas- 
much as  no  copy  of  the  attachment  itself  need  be  served  on  any 
one. 
The  motion  is  dismissed. 

Ev^Ns,  Wardlaw,  Frost,  Withers  and  Whitner,  JJ- 
conciurred. 

Motion  dismissed. 


Daniel  Farmer  vs.  John  S.  Miller  and  others. 

In  trespass  to  try  title,  if  the  plaintiff  has  a  yerdict  for  part  of  the  land,  and  enters 
up  judgment  thereon,  he  cannot,  within  two  years,  bring  a  second  action  for  the 
residue,  which  he  failed  to  recorer.  Such  a  case  is  not  within  the  1st  sec.  of  the 
Act  of  1744. 

Before  Frost,  J.  a^  Lancaster^  Spring  Term,  1852. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows. 

"The  plaintiff  claimed  under  a  grant  to  John  Marshall,  in  1789. 
Benjamin  Hale,  in  1793,  conveyed  to  Thomas  Farmer  300  acres 
of  the  Marshall  grant,  one  of  the  boundaries  of  which  tract  was 
the  line  of  Francis  Bettis ;  and  the  plaintiff  derived  title  imme- 
diately from  the  devisees  of  Thomas  Marshall  The  defend- 
ants claimed  under  a  grant  to  Patrick  Doyle,  in  1757,  for  550 
acres.  They  produced  in  evidence  deeds  of  conveyance  of  the 
granted  land  from  Garrett  Doyle  to  Thomas  Chadwiche,  in 
1775 ;  from  Chadwiche  to  Francis  Bettis,  also  in  1775 ;  deeds 
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of  release  from  persons  styling  themselves  heirs  at  law  of  Fran 
cis  Bettis,  to  Samuel  Hilton,  dated  in  1815  and  1817;  from 
Samuel  Hilton  to  William  Hilton,  in  1819,  and  from  the  sheriff 
of  Lancaster  district  to  John  S.  Miller,  dated  November,  1849, 
under  a  judgment  against  William  Hilton.  The  defendants 
proved  possession  in  Samuel  and  William  Hilton  from  the  date 
of  their  deeds  until  three  or  four  years  ago,  when  William  Hil- 
ton died.  A  grant  to  one  Crawford  ran  into  the  Doyle  grant, 
and  the  grant  of  Marshall  also,  and  the  lines  of  these  two  grants, 
within  the  Doyle  grant,  were  nearly  co-incident.  The  plaintiff 
claimed  to  the  line  of  the  Crawford  grant,  and  much  evidence 
was  produced  on  both  sides  on  the  issue  of  an  adverse  posses  < 
sion,  by  those  under  whom  the  plaintiflf  qMlliid^'^i  lllS^es  of 
the  Crawford  grant.  The  defendants,  ^^Pf^miweltHS^Yi' 
dence  the  recoid  of  a  recovery  in  an  «tion  of  trespass  A  try 
title,  by  Dolly  Fanner  against  Benjamijv'iBfeL%i^^ 
1829.  Thomas  Farmer  had  devised  tn  kn4  wxcUased  vom 
Benjamin  Hale,  to  his  widow,  Dolly  Farrai|n%3^?i«Afc^h^^ 
tified  plat  of  the  survey  made  in  that  calll^~xti(g.£^gbl$SPof  the 
plaintiff  is  represented  as  excluding  the  whole  of  the  Doyle 
grant,  and  pursuing  its  line  as  a  boundary.  The  defendants 
also  produced  in  evidence  the  record  of  a  verdict  and  judgment, 
rendered  in  April,  1848,  in  an  action  of  trespass  to  try  title,  in 
which  Daniel  Farmer  was  the  plaintiff  and  William  Hilton  was 
defendant  The  certified  plat  of  the  survey  in  that  case  repre- 
sented the  plaintiff's  claim  precisely  as  it  is  represented  in  the 
plat  of  the  survey  made  in  this  case.  Lowri/,  who  was  the  sur- 
veyor and  a  witness  in  both  cases,  testified  that  the  trespass,  the 
subject  of  that  action,  was  at  or  near  the  locality  of  the  trespass 
in  this  case ;  that  the  plaintiff  claimed,  in  the  first  suit,  against 
William  Hilton,  the  same  land  claimed  in  this  second  suit;  and 
that  in  the  first  suit,  the  principal  subject  of  dispute  was  the 
location  of  the  Doyle  grant.  That  was  proved,  in  this  second 
action,  so  fully  by  the  plaintiff's  and  defendants'  surveyors,  that 
no  question  was  made  about  it.  In  the  first  action,  the  jury 
found  a  verdict  for  the  plaintiff  for  a  small  part  of  the  land 
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within  what  the  defendant  claimed  to  be  the  location  of  the 
Doyle  grant. 

"  When  this  record  was  offered  in  evidence,  enquiry  was 
made  of  the  defendants'  attorney,  whether  he  relied  on  it  as  an 
estoppel  to  the  plaintiff's  recovery,  and  the  reply  was,  that  such 
would  be  insisted  on,  as  the  effect  of  the  former  recovery.  The 
attorney  for  the  plaintiff  was  informed,  the  jury  would  be  in- 
structed, that  when  a  plaintiff  brings  an  action  of  trespass  to 
try  title  for  a  parcel  of  land,  and  recovers  a  portion  of  the  land 
sued  for,  and  afterwards  brings  a  second  action  to  recover  the 
residue  of  the  same  tract,  that  the  defendant  may  interpose  the 
former  recovery  in  bar  of  the  second  suit ;  that  by  the  Act  of 
1712,  the  plaintiff  was  limited  to  one  action  of  trespass  to  try 
title  ;  and  the  Act  of  1744  gives  to  the  plaintiff  a  second  action, 
only  in  case  verdict  is  rendered  against  the  plaintiff,  in  the  first,  or 
he  be  nonsuited,  &c.    The  plaintiff  thereupon  took  a  nonsuit." 

The  plaintiff  appealed,  and  now  moved  that  the  nonsuit  be 
set  aside,  on  the  following  grounds. 

1.  Because  the  verdict  in  the  former  case  of  Daniel  Farmer 
against  William  Hilton,  according  to  the  Act  of  the  Legislature, 
allowing  a  second  action  within  two  years  after  the  determina- 
tion of  the  first  action,  was  no  legal  bar  to  this  suit. 

2.  Because  the  whole  of  the  evidence  in  the  case  on  the  part 
of  the  plaintiff  and  the  defendants,  a  part  of  the  defendants' 
evidence  being  the  verdict  in  the  former  case,  having  been  fully 
submitted  to  the  jury,  his  Honor  had  not  the  power  to  withdraw 
the  case  from  the  jury,  but  should  have  submitted  the  case  to 
them  for  their  decision. 

Clinton^  Thomson,  for  the  motion,  cited  2  Hill,  415 ;  1  Green. 
Ev.  593 ;  3  Stat.  612 ;  9  Bac.  Abr.  Statute,  238  et  seq, 

Williams,  Dawkins,  contra,  cited  1  Rich.  478  ;  2  Rich.  560 ; 
2  Smith  L.  C.  551 ;  12  Verm.  192 ;  Rice,  72. 

The  opinion  of  the  Court  was  delivered  by 
O'Neall,  J.    The  single  ground  of  appeal,  in  this  case,  pre- 
sents the  question,  whether  after  a  verdict  for  the  plaintiff,  in  an 
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action  of  trespass  to  try  title,  for  a  part  of  the  land,  on  which  he 
enters  up  judgment,  he  can,  within  two  years,  bring  a  second 
action  for  the  residue,  which  he  failed  to  recover  ? 

I  think  he  cannot.  Such  an  opinion  is  very  distinctly  ex- 
pressed by  brother  Frost,  in  the  case  of  Dyson  vs.  Leek^  (5 
Strob.  141).  It  is  however  true,  that  that  action  was  not  brought 
until  after  two  years,  and  his  argument  is  mainly  addressed  to 
the  point,  that  a  verdict  for  the  plaintiff  for  part  is  equivalent  to 
a  verdict  for  the  defendant,  and  that  the  judgment  for  the  plain- 
tiff for  the  part  so  found  is  a  judgment  for  the  defendant  for  the 
residue :  and  does  not  conclude  the  question  now  made. 

By  the  4th  paragraph  of  the  Act  of  1712,  (2  Stat.  584,)  a 
plaintiff  in  ejectment  failing  to  recover  was  concluded,  and 
could  not  bring  a  second  action.  By  the  1st  sect,  of  the  Act  of 
1744,  (vi  Stat.  612,)  this  law  was  so  amended  as  to  permit  a 
plaintiff,  where,  '*  verdict  and  judgment  shall  pass  against" 
him,  or  he  "  suffers  a  nonsuit  or  discontinuance  or  any  other 
ways  let  fall"  his  action,  to  bring  a  second  action. 

The  single  enquiry  is,  have  any  of  the  contingencies  mention- 
ed in  the  Act  happened  ?  Clearly  not.  The  plaintiff  has  had 
a  verdict,  has  entered  up  his  judgment,  and  has,  therefore,  legal- 
ly recovered  a  part  of  the  land  then  and  now  in  dispute  from 
the  grantor  of  the  defendants.  He  has,  therefore,  under  this 
Act,  no  right  to  a  second  action.  But  it  is  said,  in  ejectment, 
before  the  Act  of  1712,  he  could  bring  suits  ad  libitum :  and 
that  Act  being,  like  this,  only  a  restriction  to  one  action  in  the 
same  contingencies,  it  follows,  that  not  being  within  its  terms, 
the  party  may  sue  again.  Notwithstanding  it  may  be  true,  that 
in  ejectment,  owing  to  its  fictions,  there  could  be  no  limit  to  suc- 
cessive actions,  yet  it  cannot  help  the  plaintiff.  For  although 
the  action  of  trespass  to  try  title  is  substituted  for  the  action  of 
ejectment,  yet  it  does  not  follow  that  all  the  consequences  of  the 
former  attach  to  the  latter.  The  difference  in  form  and  parties 
makes  an  essential  difference  in  the  particular  before  us.  There 
is  nothing  in  the  law  which  would  prevent  a  recovery  in  tres- 
ass  to  try  title  from  concluding  all  parties  and  privies  in  estate, 
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save  the  provision  in  the  Act  of  1744  now  before  us,  and  even 
that  has  been  held  not  to  help  a  defendant. 

But  one  consequence  satisfies  me,  that  the  plaintiff,  recovering 
a  part  of  the  land,  cannot  have  a  second  writ.  For  if  he  could, 
in  the  second  case  the  defendant  might  recover,  and,  then,  what 
would  become  of  the  part  previously  recovered  ? 

The  second  judgment  would  be  a  reversal  of  the  first :  or  the 
two  would  stand  conflicting  with  each  other.  Such  results  can 
not  be  allowed  :  and  hence,  therefore,  the  plaintiff  ought  to  be 
concluded  by  his  former  recovery. 

It  is  not  necessary  to  hold  that  the  former  recovery  is  an 
estoppel :  it  is  sufficient  to  say,  that,  as  evidence,  it  concludes 
the  plaintiff  from  a  recovery. 

The  motion  is  dismissed. 

Frost,  Withers  and  Whitner,  JJ.  concuried. 
Evans  and  Wardlaw,  JJ.  dissented. 
Motion  dismissed. 


Tarrar  Sf  Miller  vs.   Jacob  Nunamaker, 

SemblCt  that  a  private  indiyidual  is  not  liable  in  trespass  for  abating,  as  a  public 
nuisance,  a  fish  trap  placed  in  the  river,  near  any  island  or  dam  at  the  head  of  the 
Columbia  Canal,  in  violation  of  the  25th  sect,  of  the  Act  of  1828,  6  Stat  368. 

Before  Whitner,  J.  at  Richland,  Fall   Term^  1851. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
"  The  plaintiffs  brought  this  action  (trespass)  to  recover  dama- 
ges of  the  defendant,  for  cutting  away  and  destroying  their  fish 
traps,  which  had  been  constructed  and  placed  in  the  Congaree 
river,  between  the  shore  and  one  of  the  islands.  The  defendant 
denied  the  trespass,  and  insisted  that  these  traps  were  a  public 
nuisance,  which  might  be  abated  by  any  one,  in  consequence  of 
their  location  within  a  prohibited  distance  of  a  public  dam, 
erected  lor  the  purposes  of  navigation. 


APPEALS  AT  LAW.  486 

Columbia,  May,  1852. 

"  Robert  Miller,  on  the  part  of  plaintiffs,  proved  the  construc- 
tion of  the  traps  by  them,  and  their  location.  That  they  had 
been  cut  away  and  rendered  wholly  useless.  As  many  as  three 
traps.  This  fishery  had  been  used  by  witness  many  years, 
(more  than  ten  years)  and  he  had  transferred  his  right  to  the 
.plaintiffs.  The  witness  had  been  a  commissioner  of  fish  sluices 
at  this  point  many  years.  A  fish  sluice  had  been  laid  out, 
and  these  traps  were  not  in  it.  They  were  in  an  old  dam 
erected  many  years  ago,  (1821,)  for  the  purpose  of  feeding  a 
canal.  The  canal  was  subsequently  extended  higher  up,  and  it 
has  been  a  great  many  years  since  the  dam  was  used  for 
any  public  purpose.  There  is  no  dam  now.  It  was  first  built 
by  the  State,  and  no  sluice  was  left,  but  a  place  afterward 
washed  out,  and  since  left  as  a  fish  sluice.  This  fishery  was 
worth  from  $150  to  $200  per  annum.  Defendant  had  a  fishery 
some  two  hundred  yards  above,  and  the  dam  there  extended 
quite  across.  Afterwards  said,  defendant  had  traps  there,  it  was 
said  year  before  last,  but  this  is  not  of  his  own  knowledge. 

John  J.  Kinsler. — Knew  the  traps  of  plaintiffs,  and  that 
they  put  them  in  the  dam.  On  one  side  the  dam  joined  the  pub- 
lic land,  and  the  other  the  island  belonging  to  the  witness.  In 
March  last,  or  shortly  after,  plaintiffs'  fishery  was  removed,  and 
witness  asked  the  defendant  why  he  cut  away  these  traps,  and 
he  said  the  Superintendent  of  Public  Works  had  given  him  per- 
mission ;  again  he  said  he  had  directed  it  to  be  done.  In  1834 
or  1835  was  the  last  use  made  of  this  dam  for  any  public  pur- 
pose. The  canal  was  extended  to  Bull  sluice  many  years 
since.  The  Saluda  Canal  had  not  been  used  since  1836. — 
There  is  no  such  officer  now,  and  was  not  in  March,  as  Super- 
intendent of  Public  Works.  The  dam  was  called  a  public 
dam.  Fish  could  pass  up  next  the  island,  and  this  place  had 
been  laid  out  for  sluice  by  commissioners.  In  common  fishing 
time  fish  could  pass  up.  Defendant  had  traps  up  the  river — 
some  time  since  seen  by  witness.  Can't  say  they  were  in  fish- 
ing condition  last  year.  Witness  and  defendant  not  now  on 
good  understanding. 
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^^  Samuel  Kennerly, — Knew  the  traps  of  plaintiffs.  De- 
fendant's traps  were  two  hundred  yards  above  plaintiffs'. — 
Pished  last  year.  Don't  think  they  were  in  fishing  condition 
this  year.  Defendant  sends  fish  to  Columbia.  Has  a  fishery 
still  higher  up.  Thought  Jake  Nunamaker  had  an  interest 
in  the  fishery  next  above  plaintiffs',  but  never  heard  Jake 
say  so. 

^^  Jacob  Rife, — ^Heard  Kinsler  ask  defendant  about  taking 
plaintiffs'  traps  out,  and  he  said  he  was  authorized  to  do  so 
by  the  Superintendent — witness  was  standing  not  far  off. 

"  Robert  Miller^  recalled. — Said  the  traps  were  cut  away  in 
February,  1851.  There  was  a  sluice  in  the  dam.  Witness  had 
traps  in  before  any  sluice  was  opened,  though  the  sluice  was 
opened  before  defendant  put  his  traps  in  above.  James  Tar- 
rar and  W.  H.  Miller  united  in  this  fishery,  having  first  ob- 
tained permission  of  witness. 

"Plaintiffs  closed  their  testimony,  and  defendant's  counsel 
moved  for  a  nonsuit,  because  there  was  no  proof  of  trespsiss 
by  defendant,  and  because  it  was  a  common  nuisance  which 
any  one  had  a  right  to  abate,  (A.  A.  1827,  6  Stat.  340,  sec.  3.) 

"  Defendant's  motion  being  refused,  David  Friday^  on  part 
of  defendant,  said  there  was  a  dam  built,  but  could  not  re- 
member the  time.  When  first  erected,  there  was  no  sluice — 
but  one  was  shortly  after  directed,  he  understood,  by  public 
authority.  A  sluice  was  opened  on  the  Saluda  side,  for  pas- 
sage of  fish,  some  time  after,  but  could  not  say  how  long. — 
There  were  some  traps  not  far  above.  When  last  seen,  two 
years  since,  they  were  much  shattered.  Defendant  has  a 
fishery  at  Bull  sluice.  The  dam  at  which  plaintiffs'  traps 
were,  was  built  in  1821,  or  about  thirty  years  ago.  This 
witness,  with  others,  some  eight  or  ten  years  ago,  designated 
a  fish  sluice  next  the  island,  which  was  opened,  and  has  re- 
mained open  ever  since. 

"I  submitted  to  the  jury  the  enquiry  whether  the  injury 
complained  of  by  plaintiffs  was  traced  by  the  evidence  to  the 
act  of  the  defendant,  and  if  not,  that  the  verdict  should  be  for 
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the  defendant.  If  resolved  against  the  defendant,  I  held  an 
obstruction  to  the  free  passage  of  fish  or  to  the  navigation  of 
this  stream  a  public  nuisance.  That  the  erection  of  fish  traps 
was  not,  of  itself,  such  an  obstruction  and  nuisance.  That  the 
regulations  adopted  by  the  Legislature,  by  the  Act  of  1827,  were 
of  force,  but  whether  applicable  to  this  case,  depended  on  the 
facts.  If  a  sluice  had  been  designated  by  the  proper  authority 
for  the  passage  of  fish,  and  had  been  left  open,  then,  on  that 
ground,  there  existed  no  well  grounded  objection  to  the  act  of 
the  plaintifis.  That,  on  the  other  ground,  whilst  the  Legislature 
had  restrained  the  erection  of  traps  within  eighty  yards  of  public 
dams  erected  by  public  authority  in  aid  of  navigation,  yet  if  in 
this  case  the  jury  were  satisfied  from  the  testimony  that  the 
dam  in  question,  although  originally  erected  by  the  State,  had 
been  long  since  abandoned,  gone  into  decay,  and  was  in  no  way 
used  in  navigating  this  stream,  then  the  mere  erection  of  a  trap 
within  eighty  yards,  or  on  the  very  site  even  where  a  dam  had 
been  once  built,  was  not  ipso  facto  an  indictable  ofience,  and 
hence  the  act  of  the  plaintiffs  was  not  an  indictable  ofience 
within  the  concemplalion  of  the  Act  of  the  Legislature.  The  law 
looked  to  the  injury  resulting  from  obstruction  to  passage  of  fish, 
and  hence  foAade  the  erection  of  traps  within  eighty  yards  of 
public  dams  erected,  designed  and  used  for  purposes  of  naviga- 
tion. That  the  mere  erection  of  a  dam  in  former  times,  and 
used  for  a  time  for  the  purposes  designed,  did  not  so  consecrate 
the  spot  as  that  private  individuals  were  forever  debarred  the 
acquisition  and  enjoyment  of  private  rights,  when  the  purpose 
was  clearly  abandoned  by  the  public,  and  the  dam  no  longer 
used,  or  it  might  be  no  part  remaining.  These  propositions 
were  all  resolved  against  the  defendant. 

"  As  to  the  damages,  the  jury,  in  conformity  with  the  request 
of  defendant's  counsel,  were  instructed,  that  they  must  look  to 
the  value  of  the  property  injured  or  destroyed,  as  authorized  by 
the  testimony,  derived  either  from  direct  proof  or  from  some 
knowledge  of  the  article  and  its  known  value,  and  not  from 
some  mere  conjecture  of  value,  or  some  supposed  consequential 
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damage,  to  which  they  might  add  such  amount  as  they  deemed 
reasonable,  by  way  of  punishing  the  defendant,  &c. 

"  The  jury  found  for  the  plaintiffs  one  hundred  and  sixty-two 
dollars  and  fifty  cents." 

The  defendant  appealed,  on  the  grounds, 

1.  That  the  defendant  was  not  guilty  of  a  trespass,  in  cutting 
out  the  traps,  they  being  a  public  nuisance. 

2.  Because  his  Honor  erred  in  charging  the  jury  that  the  case 
did  not  come  within  the  provisions  of  the  Act  of  1827,  in  rela- 
tion to  fish  sluices. 

Arthur^  for  the  motion. 
Black,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Whitner,  J.  It  will  be  perceived,  as  well  by  the  report  as 
the  grounds  of  appeal,  that  this  case,  on  circuit,  turned  mainly 
on  a  just  construction  of  "  An  Act  to  prevent  obstructions  to  the 
passage  of  fi^h  up  the  several  rivers  of  this  State,"  and  still 
more  especially  of  the  third  section  of  that  Act.  (See  A.  A. 
1827,  6  Stat.  340). 

The  appeal  invited  a  review  of  the  interpretation  this  Act 
then  received. 

On  the  very  threshold  of  the  argument  made  in  this  Court, 
tho  counsel,  now  representing,  for  the  first  time,  this  defendant, 
brought  to  view  subsequent  legislation  bearing  directly  and  far 
more  conclusively  on  the  question  raised  in  the  defence,  to  wit, 
whether  the  traps  of  the  plaintiffs  were  a  public  nuisance. 

The  Act  referred  to  is  "  An  Act  concerning  the  Public  Works 
of  this  State,"  passed  in  1828,  (6  Stat.  368).  The  29lh  section- 
provides — "  that  the  whole  bed  and  channel  of  the  river,  below 
the  Broad  river  dams  at  the  head  of  the  Columbia  Canal,  to  the 
distance  of  fifty  yards  below  the  islands  with  which  the  said 
dams  are  connected,  together  with  the  spaces  between  the  said 
islands,  and  between  the  main  land  and  the  said  islands,  shall 
be  cleared  of  all  fish  traps,  dams  and  other  devices  for  catching 
fish ;  and  the  commissioners  of  fish  sluices  for  Broad  river  are 
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hereby  authorized  and  required  to  cause  these  Umits  to  be  desig- 
nated ;  and  every  trap,  dam  or  other  device  for  fishing,  erected, 
or  to  be  erected,  within  the  limits  so  ordered  to  be  cleared^  be, 
and  the  same  is  hereby  declared  to  be,  a  public  nuisance,  and 
may  be  abated  as  such."  The  case  was  heard  by  myself  on  the 
circuit,  and  although  it  is  true  that  this  Act  was  in  no  way 
alluded  to  by  counsel,  and  being  entirely  local  in  its  character,  I 
am  free  to  admit,  the  particular  section  above  referred  to  was 
wholly  overlooked;  and  although  it  is  equally  true  tnat  no 
ground  of  appeal  specifically  raises  the  question  presented  by 
this  section,  yet  the  Act  is  a  public  Act,  and  forms  a  part  of  the 
law  of  the  case.  The  omission  or  oversight  of  the  counsel,  or 
the  Court,  should  not  prejudice  the  party,  as  long  as  his  rights 
are  within  the  reach  of  remedy. 

The  testimony  heard  in  this  case,  compared  with  the  localities 
referred  to  in  this  Act,  shew,  plainly,  that  its  provisions  are 
directly  pertinent  to  the  very  question  involved.  The  case,  in 
fact,  upon  this  view,  is  wholly  different  from  that  submitted  to 
the  jury,  but  as  there  may  be  yet  other  questions  raised  likewise 
under  this  Act,  and  upon  which  a  reference  may  yet  be  necessa- 
ry to  a  jury,  the  ends  of  this  investigation  may  not  be  satisfac- 
torily attained  otherwise  than  by  another  trial. 

The  motion  for  a  new  trial  is,  therefore  granted. 

O'Neall,  Evans,  Wardlaw,  Frost  and  Withers,  JJ. 
concurred. 

Motion  granted. 


The  State  vs.  Gabriel  South, 

Under  the  Act  of  1843,  making  it  an  indictable  offence  for  a  master  to  conceal  or 
convey  away  his  slave,  accused  of  a  capital  felony,  so  that  he  cannot  be  brought 
to  trial  and  condign  punishment,  the  slave  is  accused^  within  the  meaning  of  the 
Act,  when  complaint  is  made  to  a  magistrate  in  order  that  a  warrant  should  be 
usned. 

32 
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Semble,  that  where  no  such  accusation  is  made,  a  master  is  liable,  if,  knowing  that 
his  sla\e  has  committed  a  capital  felony,  he  coliceals  or  cxurries  him  out  of  the  State 
with  the  intent  to  evade  justice. 

A  master  who  carries  off  his  slave,  is  liable  under  the  Act,  though  the  slave  is  after- 
wards brought  back,  tried  and  punished. 

Before  Wardlaw,  J.  at  Laurens^  Spring  Term,  1S52. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows. 

"The  defendant  was  indicted,  under  an  Act  of  1843,  (11  Stat 
257,)  for  conveying  away  his  slave,  Nathan,  who  was  accused 
of  a  capital  crime,  so  that  he  could  not  be  brought  to  trial  and 
condign  punishment. 

"  The  evidence  shewed,  that,  in  1851,  February  22,  a  crime 
was  committed  by  a  negro,  whose  name  was  unknown  to  the 
person  injmed.  A  detail  of  the  circumstances,  and  a  descrip- 
tion of  the  offender  were  that  day  given,  by  that  person,  to  a 
magistrate.  Nathan,  a  slave  of  defendant's,  was  suspected  to 
be  the  offender.  About  25th  February,  Nathan  was,  by  the  de- 
fendant, conveyed  secretly  out  of  the  State :  26th,  the  magis- 
trate granted  a  warrant  against  Nathan :  after  ineffectual  search, 
a  reward  was  offered  for  him,  and  this  prosecution  was  com- 
menced against  the  master.  April  4th,  Nathan  w^as  brought 
back,  through  the  procurement  of  the  defendant,  by  a  person 
who  got  the  reward.  Nathan  was  afterwards  tried.  On  the 
first  trial  acquitted  of  the  felony  with  which  he  was  charged, 
and  punished  for  a  misdemeanor  of  which  he  was  convicted ; 
afterwards  tried  for  another  felony,  involved  in  the  same  trans- 
action out  of  which  the  misdemeanor  had  arisen — convicted, 
and  sentenced  to  capital  punishment. 

"  Various  legal  grounds  were  taken  in  the  defence,  all  depend- 
ing upon  the  construction  of  the  Act  under  which  the  defendant 
was  indicted. 

"  In  interpreting  the  Act  of  1843, 1  made  reference  to  the  Act  of 
1740,  and  several  previous  Acts  concerning  the  removal  and 
concealment  of  slaves  accused  of  crime :  (7  Stat.  403,  §  20, 
1740;  388,  §  12,  1735 ;  375,  §  13,  1722;  356,  §  11,  1712). 
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"  I  held  that  an  intent  to  evade  criminal  justice  was  an  essen- 
tial ingredient  in  the  offence  punished  by  the  Act  of  1843  :  that 
a  slave  was  accused  when  a  complaint  against  him  was  made 
to  a  magistrate,  or  information  of  an  oflence  imputed  to  him  was 
received  by  a  magistrate,  (the  first  step  in  a  criminal  proceeding 
against  a  slave,  according  to  the  9th  section  of  the  Act  of  1740, 
7  Stat.  400 ;  which  has  been,  in  part,  re-enacted  or  amended 
by  the  28th  section  of  an  Act  of  1839,  11  Stat.  22) ;  that  if  a 
slave  was,  with  intention  to  evade  justice,  conveyed  out  of  the 
State,  and  was  accused,  it  was  immaterial  whether  the  accusa- 
tion preceded  or  followed  the  conveying  away,  and  it  was  im- 
material whether  the  slave  died  abroad,  or  was  brought  again 
into  the  State  so  that  he  might  be  tried ;  immaterial  whether 
the  slave  was  or  was  not  guilty  of  the  capital  crime  of  which 
he  was  accused ;  whether  he  was,  after  being  once  criminally 
conveyed  away,  tried  or  not,  and  whether,  upon  trial,  he  was 
acquitted  or  convicted ;  that  the  statutory  offence,  punished  by 
the  Act  of  1843,  was  complete  when  legal  process  against  a 
slave  accused  of  a  capital  crime  was  rendered  inefiectual  by  the 
master's  having,  with  intent  to  evade  justice,  concealed  or  con- 
veyed away  the  slave,  so  that  he  could  not  then  be  arrested  and 
dealt  with  as  he  would  otherwise  have  been,  in  the  course  of 
being  brought  to  trial  and  to  punishment,  if  punishment  was 
found  to  be  deserved. 

"  The  defendant  was  found  guilty." 

The  defendant  appealed,  and  now  moved  for  a  new  trial,  on 
the  toUowing  grounds. 

1.  Because,  at  the  time  the  negro  was  carried  from  the  State, 
there  was  no  legal  charge  of  crime  made  against  him,  and  by  a 
proper  construction  of  the  Act  of  the  Legislature,  the  master 
could  not  be  convicted,  unless  the  slave  had  been  legally  charg- 
ed by  process,  at  the  time  he  was  carried  away. 

2.  Because  the  slave  was  arrested,  tried,  convicted  and  pun- 
ished for  the  crimes  charged  against  him. 

3.  Because  the  Act  under  which  the  defendant  was  indicted, 


492  APPEALS  AT  LAW. 


State  vs.  South. 


only  applies  to  cases  where  the  slave  is  so  concealed  that  he 
cannot,  and  is  not  brought  to  justice. 

4.  Because  his  Honor,  the  presiding  Judge,  erred  in  chai^g 
the  jury  that  "  the  defendant  was  liable  for  the  removal  of  his 
negro,  although  he  was  not  charged  with  the  offence  until  after 
the  removal." 

6.  Because  his  Honor  also  erred  in  instructing  the  jury,  "  if 
the  negro  was  not  surrendered  when  the  warrant  was  issued, 
the  defendant's  liability  was  fixed,  and  the  production  of  the 
slave  afterwards  would  not  relieve  him." 

6.  Because  his  Honor  charged  the  Jury  that  it  made  no  differ- 
ence whether  the  slave  had  committed  any  offence  or  not,  if  be 
was  charged  with  crime  that  was  sufficient,  even  though  that 
charge  consisted  of  a  mere  verbal  allegation  of  guilt 

7.  Because  the  verdict  was  against  the  fair  constniction  of  the 
law  in  the  case, 

Irby  4*  Henderson^  for  the  motion. 
Reed,  solicitor^  contra. 

The  opinion  of  the  Court  was  delivered  by 

Frost,  J.  The  Act  of  1843  provides  that,  "in  case  the 
master,  or  other  person  having  charge  or  government  of  any 
slave,  who  shall  be  accused  of  any  capital  crime,  shall  conceal 
or  convey  away  any  such  slave,  so  that  he  cannot  be  brought  to 
trial  and  condign  punishment,"  on  conviction,  he  shall  forfeit 
one  thousand  dollars,  and  be  imprisoned  at  the  discretion  of  the 
Court. 

The  offence,  defined  by  the  statute,  if  the  person  accused  of 
the  capital  felony  were  a  free  man,  is  that  of  an  accessory  after 
the  fact ;  which  is  a  high  misdemeanor.  But  a  slave  is  the  pas- 
sive subject  of  his  master's  will,  and  is  in  the  legal  custody  of 
his  master.  If  he  is  secreted  or  carried  away,  that  is  not  his 
own  act,  but  the  act  of  his  master.  In  this  view  the  offence,  de- 
fined by  the  Act,  is  analogous  to  the  rescue  of  a  felon,  or  aiding 
his  escape,  which,  by  the  conmion  law,  is  a  felony.  Compared 
with  the  enormity  of  the  offence,  the  pecuniary  penalty  is  hght; 
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especially  when  it  is  considered  that,  where  he  incurs  the  penal- 
ty, the  master  may  have  indemnified  himself,  in  part  or  entirely, 
by  the  sale  of  his  slave.  The  offence  is  of  mischievous  tenden- 
cy and  avarice  or  indiscreet  partiality  present  great  temptations 
to  its  commission. 

The  design  of  the  Act  to  suppress  the  ofience  should  not  be 
defeated  by  a  narrow  and  cavilling  construction. 

The  first  ground  of  appeal  presents  for  enquiry,  what  is  meant 
by  the  word  "  accused."  Though  frequently  used  in  that  sense, 
it  does  not  necessarily  import  the  charge  of  a  crime  by  judicial 
procedure.  In  its  popular  sense,  it  is  used  to  express  a  charge 
or  imputation  merely.  In  this  sense,  one  may  be  accused  of 
that  which  is  no  legal  offence ;  as  if  he  is  charged  with  immoral 
or  disgraceful  conduct  or  ofiicial  delinquency.  It  certainly  is 
not  synonimous  with  arrested  under  criminal  process.  If  that 
construction  were  given  to  the  Act,  it  could  serve  no  useful  pur- 
pose. The  vigilance  and  activity  of  the  master  would  outstrip 
the  tardy  process  of  the  law.  Popular  sense  will  support  the 
construction,  that  a  slave  is  "  accused,"  when  the  commission  of 
a  capital  felony  is  charged  or  imputed  to  him.  The  Act  was  so 
construed  in  the  case  of  the  State  vs.  McAlUey,  (MS  dec.  Col. 
May,  1840,)  where  it  was  held,  that  after  the  Act  of  1740,  (of 
which  the  Act  of  1843  is  a  copy,  excepting  the  penalties)  a  mas- 
ter could  not  be  charged  as  an  accessory  after  the  fact,  for  con- 
veying away  his  slave  accused  of  a  capital  felony ;  but  that  the 
indictment  should  be  framed  on  the  Act.  An  accessory  after 
the  fact,  is  one  who,  knowing  a  felony  to  have  been  committed, 
aids  the  offender  to  escape  from  justice.  So  that  case  supports 
the  instruction  of  the  circuit  Judge  to  the  jury,  that  if  the  mas- 
ter, knowing  that  his  slave  has  committed  a  capital  felony,  con- 
ceals or  carries  him  out  of  the  State,  with  the  intent  to  evade 
justice,  that  is  within  the  intent  and  meaning  of  the  Act.  It  is 
not,  however,  necessary  in  this  case  to  rely  on  that  construction, 
since  it  is  clear  that  the  defendant's  slave  was  "  accused"  in  the 
most  technical  sense  of  the  term;  when  complaint  of  the  felony 
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was  made  to  a  magistrate  in  order  that  a  warrant  should  be 
issued. 

By  the  second  ground  of  appeal,  it  is  denied  that  the  Act  is 
violated  if  the  slave  is  afterwards  arrested  and  tried.  The  Act 
was  intended  to  prevent  the  hindrance  of  justice ;  and  the 
offence  is  complete  when,  by  the  act  and  intention  of  the  master, 
the  slave  is  concealed  and  carried  away  so  that  he  cannot  be 
brought  to  trial  and  punishment  in  due  course  of  law.  The 
master  cannot  be  exculpated  because  the  slave  is  afterwards 
tried  and  punished.  If  that  were  so,  then  the  criminaUty  of  the 
master  would  depend,  not  on  his  own  act  and  intention,  but  on 
the  acts  of  others.  If  the  slave  is  brought  back  against  the 
efforts  of  his  master  to  prevent  it,  how  can  that  exonerate  him  ? 
Even  if  the  master  delivers  up  the  slave  for  trial,  that  cannot 
cancel  his  offence  in  having  carried  away  or  concealed  his  slave 
from  arrest  in  the  due  course  of  law.  An  accessory  cannot  claim 
an  acquittal,  because,  after  he  had  given  him  aid  to  escape,  the 
felon  was  arrested.  Nor  can  the  accessory,  by  afterwards  aiding 
to  arrest  the  felon,  compensate  for  his  former  aiding  of  the  felon 
to  escape.  A  thief  is  not  acquitted  of  his  larceny  because  the 
stolen  goods  have  been  re-taken,  or  even  restored  by  him  to  the 
o\yner.  The  Act  of  1754,  makes  it  a  capital  crime  to  inveigle, 
steal  or  carry  away  any  slave  so  that  the  master  is  deprived  of 
his  services.  The  recovery  or  restoration  of  the  slaves  to  the 
service  of  the  master,  is  no  defence  to  the  charge  of  having  in- 
veigled, stolen  and  carried  them  away. 

The  motion  is  dismissed. 

Evans,  Wardlaw,  Withers  and  Whitner,  JJ.  concurred. 

O'Neall,  J.  I  dissent.  For  I  hold  that  if  the  slave  was 
returned,  tried  and  convicted,  before  the  indictment  was  found 
by  the  grand  jury,  there  cannot  be  a  conviction  of  the  defendant. 

Motion  dismissed. 
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John  Ransom  Ballard,  by  next  friend^  vs.  John  Ballard. 

Trover  for  negroes:  the  witness  who  demanded  the  negroes  of  defendant  for  plaintiff 
was  unable  to  say  what  defendant's  reply  to  the  demand  was :  he  had  made  a  me- 
morandum in  writing  of  the  reply,  which  bore  date  the  day  of  the  demand :  he  be- 
lieved the  memorandum  stated  the  truth :  he  did  not  think  it  was  made  on  the  day 
of  the  demand,  but  on  the  next  day,  or  not  long  afler:  Hdd^  that  the  memorandum 
was  not  admissible  for  the  plaintiff  as  evidence  of  defendant's  reply  to  the  demand. 

Trover  for  negroes  by  an  infant  son,  by  his  next  friend,  against  his  father:  the  father, 
on  demand,  had  refused  to  deliver  the  negroes  to  one  authorized  by  the  son  in 
writing  to  demand  tliem :  Held^  that  the  fatlier,  being  the  natural  guardian  of  the 
plaintiff,  was  not,  under  all  the  circumstances,  guilty  of  a  conversion. 

Before  Whitner,  J.  at  Sumter^  Fall  Term^  1851. 

This  was  an  action  of  trover  for  the  conversion  of  a  number 
of  negroes.  The  plaintiff  was  a  minor,  about  nineteen  years  of 
age,  and  the  defendant  was  his  father. 

The  defendant,  on  the  2d  January,  1843,  executed  a  deed, 
whereby,  "in  consideration  of  natural  love  and  affection  and 
other  good  causes  and  valuable  considerations,"  he  gave,  granted 
and  confirmed,  unto  his  two  sons,  William  Oran  Ballard  and 
John  Ransom  Ballard,  their  heirs  and  assigns,  a  tract  of  land 
and  the  negroes  in  question.  The  deed  contained  the  following 
clause,  to  wit :  "  The  above  mentioned  negroes  to  be  delivered 
to  my  said  sons,  William  and  John,  at  any  time  during  my  life 
or  at  my  death ;  and  in  case  either  of  my  said  sons,  William  and 
John,  should  die  without  lawful  issue,  his  portion  of  said  land 
and  negroes  above  named,  with  their  increase,  to  belong  to  the 
surviving  one  and  his  heirs ;  or  in  case  one  of  my  said  sons, 
William  and  John,  should  die  before  me,  his  portion  to  go  to  the 
survivor,  to  have  and  to  hold  and  enjoy  all  and  singular  the 
above  named  land  and  negroes  and  their  increase.  And  I,  the 
said  John  Ballard,  do  fully  and  voluntarily  relinquish  all  my  title 
and  claims  to  the  said  above  named  land  and  negroes  unto  my 
said  sons,  William  O.  and  John  R.  Ballard,  their  heirs  and  as- 
signs forever.'* 
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The  case  turned  upon  the  question  of  conversion.  William 
O.  Ballard  was  dead.  The  defendant  had  remained  in  posses- 
sion of  the  negroes  from  the  time  the  deed  was  executed  until 
the  trial  of  the  case ;  and  until  1850,  the  plaintiff  had  constantly 
resided  with  him.  In  1850,  the  plaintiff  worked  at  John  N.  Car- 
penter's, returning  to  his  father's  usually  on  Saturday,  where  he 
had  his  washing  done.  While  at  Carpenter's,  he  became  en* 
gaged  to  Carpenter's  daughter,  27  or  28  years  of  age,  and  after 
the  action  was  commenced,  married  her :  after  his  marriage  he 
returned  to  his  father's,  where  he  was  living  at  the  time  of  the 
trial.  On  the  16th  September,  1850,  the  plaintiff  executed  a  pa- 
per authorizing  Carpenter  to  demand  the  negroes  of  the  defend- 
ant. On  this  paper,  when  produced  in  Court,  there  was  a  memo- 
randum as  follows : 

^'  I  handed  the  above  demand  to  Mr.  John  Ballard,  when  he 
said  he  could  not  read  it ;  and  Mr.  John  E.  Bronson  read  the 
same  to  him  by  his  request,  and  he  refused  to  give  them  up  to 
me  in  the  presence  of  Mr.  John  E.  Bronson,  after  being  made 
sensible  of  its  meaning,  telling  me  to  tell  his  son  he  never  should 
have  one  of  them.  John  N.  Carpenter. 

September  16;  1850. 

Test :  Kdwd.  Broughton." 

Carpenter  testified,  that,  in  virtue  of  the  authority  vested  in 
him  by  the  paper,  he  demanded  the  negroes :  that  defendant  re- 
fused to  deliver  them  up :  he  did  not  remember  defendant's  reply 
to  the  demand:  the  memorandum,  he  believed,  stated  the  truth : 
he  at  first  thought  it  was  made  on  the  day  of  the  demand,  but 
after  he  went  home, — he  afterwards  said,  he  did  not  think  it  was 
made  on  that  day,  but  that  it  was  made  on  the  next  day,  or  not 
long  after:  John  E.  Bronson,  he  said,  was  dead:  Edward  Brough- 
ton  was  not  present  when  the  demand  was  made,  nor  was  he  at 
witness'  house  that  day, — ^he  was  a  neighbour,  to  whom  witness 
had  applied  for  aid  and  advice  in  the  prosecution  of  the  suit 
The  memorandum  was  offered  in  evidence  by  the  plaintiff  and 
excluded  by  his  Honor.  Some  attempt  was  made  to  shew  that 
the  defendant  had  not  treated  either  the  negroes  or  his  sons  well. 
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"  In  my  charge  to  the  jury,"  said  his  Honor,  in  his  report,  "  I 
said  that  the  gist  of  this  action  was  the  wrongful  conversion  of 
the  plaintiff's  property  by  the  defendant ;  and  whether  the  acts 
of  the  defendant  operated  as  a  conversion,  I  should  submit  as  a 
question  for  the  jury.  That  where  the  right  of  property  is  clearly 
in  plaintiff,  ordinarily  very  slight  evidence  of  conversion  is  suffi- 
cient, where  defendant  holds  over  after  action  brought.  That 
demand  and  refusal  was  the  usual  evidence  of  conversion  ;  but 
that  demand  even  was  not  necessary,  where  the  taking  had  been 
tortious ;  that  ordinarily  holding  property  against  the  will  of  the 
owner  was  evidence  of  conversion  ;  and  that  any  evidence  show- 
ing that  defendant  detained  the  property,  for  any  purpose  not 
justifiable  in  itself,  was  sufficient  to  establish  a  conversion.  As 
to  the  demand,  I  instructed  the  jury  that  the  infant  might  make 
it,  or  a  parent,  or  any  one  standing  loco  parentis,  a  relation,  or 
even  stranger  with  whom  he  resided  or  who  had  the  care  of  him. 
That  the  paper  said  to  be  executed  by  the  minor  might  not  be 
conclusive  of  Carpenter's  right  to  demand  and  take  possession  ; 
but  it  was  one,  with  other  circumstances,  entitled  to  considera- 
tion, and  taken  in  connexion  with  his  partial  residence  at  Car- 
penter's, with  the  fact  that  the  defendant  did  not  question  his 
agency,  and  that  act,  beneficial  to  the  infant,  should  be  sustained 
for  the  purposes  of  this  suit,  I  thought  the  demand  should  be  re- 
garded as  authorised.  But  that  a  demand  and  refusal  was  prima 
facie  evidence  of  conversion,  and  devolved  ra  the  party,  refusing 
to  deliver,  the  onus  of  explaining ;  that  in  this  connection  the  re- 
lation of  the  parties  and  all  attendant  circumstances  should  be 
regarded ;  that  it  was  not  every  possession  or  actual  use  of  pro- 
perty of  another  which  would  sustain  an  action  of  trover.  The 
defendant,  being  the  father,  with  whom  the  plaintiff  had  lived, 
was  the  legal  custodian  of  his  person,  and  also  of  his  property, 
in  default  of  a  better ;  that  as  his  natural  guardian,  the  manage- 
ment of  an  infant  child's  property  (having  no  legal  guardian) 
was  authorized  and  proper ;  that  under  some  circumstances  the 
father  might  well  say  to  a  stranger,  to  a  friend,  a  relative,  I  am 
a  better  agent  for  my  son  than  a  volunteer,  or  even  one  of  his 


498  APPEALS  AT  LAW. 


Ballard  vs.  Ballard. 


own  appointing,  &c.;  that,  nevertheless,  the  father  might  throw 
off  this  character,  and  lose  this  shield,  hy  driving  his  son  £rom 
his  home,  by  the  denial  of  proper  provision  and  care  of  the  child 
or  the  property ;  by  the  assertion  of  title  in  himself,  or  denial  of 
the  title  of  the  son,  or  any  act  in  derogation  of  plaintiflPs  rights, 
or  jeoparding  his  interest,  &c.  I  did  not  think  these  had  been 
made  to  appear,  but  as  matters  of  fact,  they  were  submitted  to 
the  jury,  and  if  found,  should  influence  their  verdict." 

The  jury  found  for  the  defendant ;  and  the  plaintiff  appealed, 
on  the  grounds : 

1.  That  the  plaintiff"  established  an  indisputable  title  to  the 
slaves,  and  the  facts  proved  amounted  to  a  conversion.  The  de- 
fendant offered  no  evidence,  and  the  verdict  ought  to  have  been 
for  the  plaintiff*. 

2.  Because  the  defendant  having  ill-treated  the  slaves,  and  by 
his  conduct  made  it  necessary  for  the  plaintiff"  to  leave  his  house 
and  seek  refuge  at  Carpenter's,  his  right  to  possession  as  natural 
guardian  ceased,  and  the  plaintiff  had  a  right  to  demand  posses- 
sion of  his  property,  as  well  for  its  protection  as  for  his  own  sup- 
port. 

3.  Because  his  Honor  charged  the  jury  that  whether  the  facts 
proved  amounted  to  a  conversion,  was  a  question  for  the  jury. 

4.  Because  his  Honor  refused  to  admit  in  evidence  the  memo- 
randum made  by  Mr.  Carpenter  at  the  foot  of  the  written  de- 
mand at  the  time  thereof,  setting  forth  the  exact  terms  of  the  de- 
fendant's refusal ;  Mr.  Carpenter  having  proved  the  refusal  to  de- 
liver the  property,  but  being  unable  to  recall  the  exact  expres- 
sions of  the  defendant,  which  he  had  however  set  forth  in  the 
memorandum. 

5.  Becau3e  his  Honor  charged  that  the  paper  signed  by  the 
plaintiff",  authorizing  Mr.  Carpenter  to  make  a  demand  upon  de- 
fendant tor  the  delivery  of  the  slaves,  conferred  no  authority 
upon  him  for  that  purpose,  and  that  he  was  not  thereby  made 
agent  of  the  plaintiff"  to  make  such  demand. 

6.  Because  his  Honor  charged  that  the  defendant  may  have 
regarded  Carpenter  as  agent  of  his  son,  but  that  he  himself  was 
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the  better  agent ;  that  the  father  might  well  fold  his  arms  and 
say  to  a  stranger,  I  will  not  give  up  the  property  tp  you. 

7.  Because  his  Honor  charged  that  the  father  is  the  natural 
guardian  of  his  son,  and  entitled  to  the  management  of  his  pro- 
perty, and  was  not  bound,  under  the  circumstances,  to  deliver  up 
the  property  upon  his  demand.  The  defendant  set  up  in  his  de- 
fence that,  according  to  the  true  construction  of  the  deed,  he  had  a 
right  to  the  property  during  his  life. 

DeSaussure,  Blanding,  lor  the  motion,  cited  McP.  on  Inf.  38, 
61,  69,  328 ;  Co.  Litt.  88  b,  89  a ;  3  B.  &  Ad.  714 ;  Mitf.  PL  25 ; 
1  Ves.  Jr.  195 ;  1  P.  Wms.  119 ;  McP.  on  Inf.  202, 164 ;  Co.  Litt. 
78  b ;  1  Ves.  Jr.  91 ;  2  Ves.  Jr.  470 ;  Co.  Litt.  38  b,  note  16  ;  1 
Stran.  709 ;  2  Ball  &  B.  454. 

Spain,  Moses,  contra,  cited  1  Bl.  Com.  453  ;  2  Kent,  193, 206; 
Harp.  306  ;  1  Bail.  203 ;  1  Chit.  PI.  198 ;  McP.  on  Inf  458,  63. 

The  opinion  of  the  Court  was  delivered  by 

Whitner,  J.  I  think  it  manifest  that  the  decision  of  this 
case,  on  Circuit,  turned  on  the  question  of  conversion.  The 
grounds  of  appeal  bearing  on  this  inquiry  will  be,  therefore,  first 
considered,  without  reference  to  the  order  in  which  they  stand. 
The  complaint  contained  in  the  fourth  ground  is,  that  competent 
testimony  was  excluded.  The  witness,  Carpenter,  called  to 
prove  the  demand  and  refusal,  had  made  a  memorandum  in 
writing,  as  is  alleged,  of  the  reply  made  by  defendant,  when  he 
refused  to  deliver  the  property.  His  memory  was  refreshed  once 
and  again  by  an  inspection  of  the  paper.  The  conversation  was 
a  brief  one,  yet  he  could  not,  or  would  not,  undertake  to  state, 
in  form  or  in  substance,  one  word  in  reference  to  the  particular 
fact  desired.  When  asked,  he  said  he  believed  the  memorandum 
stated  the  truth ;  and  at  first  thought  he  had  committed  it  to 
wnting  the  same  day,  though  after  the  examination  of  another 
witness,  and  who,  it  appeared,  had  also  with  the  witness.  Car- 
penter, subscribed  this  memorandum,  he  admitted  that  the  same 
could  not  have  been  prepared  earlier  than  the  next  day. 

In  the  case  of  the  State  vs.  Rawls,  (2  N.  &  McC.  331.)  a  me- 
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morandum  in  writing  was  admitted,  which  had  been  made  by 
the  witness  ctt  the  time,  of  certain  facts,  for  the  purpose  of  per- 
petuating them  in  his  memory,  the  existence  of  which  he  knew 
from  the  memorandum,  not  otherwise  retaining  a  distinct  recol- 
lection of  them.  This  is  authority,  and  the  ai^ument  and  illus- 
trations of  the  learned  Judge  Nott,  will  induce  most  minds  to 
acquiesce  in  the  rule  as  one  of  indispensable  necessity.  Book 
entries,  registries  of  births,  deaths  and  marriages,  dates  of  trans- 
actions, &c.,  so  common,  universal  and  unquestionable,  fall 
within  this  rule. 

But  as  a  counterpart,  and  most  aptly,  follows  the  case  of 
ONeak  vs.  Walton,  (1  Rich.  234,)  in  which  Judge  Butlbr  seeks 
to  restrain  the  extension  of  the  above  principle,  lest  it  might  work 
mischief.  I  will  not  borrow  illustrations  from  that  case,  but  con- 
tent myself  with  a  reference  to  the  sensible  and  conclusive  views 
there  set  forth,  as  containing  a  far  better  vindication  of  the  judg- 
ment of  the  Court  than  any  I  could  be  expected  to  offer,  in  add- 
ing  another  check  to  a  further  extension.  This  witness,  it  will 
be  seen,  had  previously  interested  himself  in  getting  up  this  law 
suit ;  had  appealed  to  his  neighbor  for  aid  in  its  conduct,  which 
neighbor  at  least  had  a  large  experience,  if  not  some  skill  in  that 
way.  The  memorandum  was  not  prepared  at  least  until  the 
next  day,  if  then,  after  a  conference,  and  each  present  when  it 
was  actually  committed  to  writing. 

The  Court  is  of  opinion  this  testimony  was  properly  refused. 

The  third  ground  of  appeal  complains  that  the  question  of 
conversion  was  submitted  to  the  jury.  The  form  of  this  objec- 
tion does  not  warrant  the  conclusion,  that  the  party  was  dissatis- 
fied with  any  legal  proposition  ruled  by  way  of  instruction  ;  but 
rather  that,  on  this  point,  the  Court  did  not  assiune  the  fact  and 
decide  the  case.  The  legal  effect  of  a  fact  stated,  or  the  law 
arising  out  of  the  facts  ascertained,  may  be  pronounced  upon. 
If  it  is  meant,  that  the  facts  of  this  case  were  so  clear  that  they 
amounted  to  a  conclusion  of  law,  the  objection  is  then  conceived, 
but  its  applicability  to  the  case  in  hand  is  denied.  Without 
attempting  any  refined  distinction,  where  so  much  might  depend 
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upon  the  intention  with  which  an  act  was  done,  and  especially 
in  such  a  case  as  this,  the  province  of  the  jury  would  have  been 
invaded,  and  the  charge  rendered  far  more  obnoxious,  as  well 
fix)m  usage  as  legal  authority,  if  a  different  principle  had  been 
asserted  or  course  adopted.  Upon  a  review  of  the  facts,  how- 
ever, it  is  proper  to  add,  as  a  response  to  another  ground,  that 
the  verdict  rendered,  in  the  opinion  of  the  whole  Court,  was  well 
warranted  and  just. 

On  all  other  points  arising  in  the  case,  and  to  which  reference 
is  made  in  other  grounds,  every  benefit  was  extended  to  plaintiff 
that  the  law  involved  would  warrant.  In  fact,  the  error,  in  the 
judgment  at  least  of  some  of  my  brethren,  consisted  rather  in 
placing  the  plaintiff  on  higher  ground  than  he  was  entitled  to 
stand.  So  far  as  ruled  against  the  plaintiff,  the  authorities  of 
McP.  on  Inf.  62.  63 ;  Reeves'  Dom.  Rel.  209,  290,  301,  and  2 
Kent  Com.  194,  will  be  found  ample. 

There  being  nothing  then  to  withdraw,  from  the  ruling  of  the 
Court,  as  prejudicial  to  the  plaintiff,  the  foregoing  intimation  will 
save  the  legal  propositions,  laid  down  on  Circuit,  from  in  any 
wise  misleading  the  unwary  or  committing  the  Court  to  the  same 
extent.  When  the  case  arisos,  the  converse  of  these  propositions 
can  be  more  appositely  examined. 

There  is  no  ground,  therefore,  on  which  to  disturb  the  verdict, 
and  the  motion  for  new  trial  is  refused. 

O'Neall,  Evans,  Wardlaw,  Frost  and  Withers,  JJ. 
concurred. 

Motion  refused. 


John  DUlard  vs.  James  Brian,  sheriff. 

The  period  of  time,  (twenty  years,)  which  raises  the  presumption  that  a  judgment  is 
satisfied,  begins  when  the  judgment  is  entered  up,  and  not  when  the  last  renewal/. 
fa,  is  tested  or  loses  its  active  energy. 
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Before  O'Neall,  J.  at  York,  Fall  Term,  1851. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"This  was  an  action  by  the  plaintiff,  a  junior  judgment  creditor, 
to  recover  a  sum  of  money  collected  by  the  sheriff,  from  the  sales 
of  the  property  of  the  late  William  Campbell,  deceased. 

"  The  sheriff,  in  his  defence,  set  up  an  old  judgment,  Samuel 
Campbell  vs.  Wm.  Campbell,  recovered  9th  November,  1825,  on 
which  execution  issued  immediately,  and  was  regularly  renewed 
'till  1835.  The  plaintiff  contended  that  this  judgment  was 
satisfied. 

"  It  was  proved  in  the  defence,  that  Saml.  Campbell  lived  in 
New  York,  and  that  Wra.  Campbell,  during  the  whole  period 
from  1825  to  his  death  in  '46,  had  been  insolvent.  The  Ji.fas. 
were  all  returned  fiulla  bona. 

"  I  thought,  and  so  instructed  the  jury,  that  the  renewals  of 
the  Ji.  fas.  would  not  postpone  the  beginning  of  the  presumption 
of  payment ;  that  it  began  in  '25,  and  the  time,  20  years,  expired 
in  '45,  and,  in  law,  the  presumption  was  complete  and  final,  un- 
less rebutted. 

"  That  if  they  believed,  from  the  insolvency  of  the  debtor,  and 
the  returns  of  all  the  executions  nulla  bona,  that  the  judgment 
was  not  paid,  this  might  rebut  the  presumption  of  payment,  and 
they  might  find  for  the  defendant.  The  jury  found  for  the 
plaintiff." 

The  defendant  appealed,  and  now  moved  for  a  new  trial,  on 
the  following  grounds,  viz  : 

1.  Because  his  Honor  erred,  as  the  defendant  supposes,  in  his 
charge  to  the  jury,  in  saying  to  them,  that  the  fact  that  the  fi. 
fas.  in  the  case  of  Samuel  Campbell  against  William  Campbell, 
were  regularly  renewed  down  to  1835,  would  have  no  effect  on 
the  plea  of  payment,  and  that  the  judgment  was  in  law  presumed 
to  have  been  paid  in  1846. 

2.  Because  it  was  admitted  that  the  plaintiff,  Samuel  Camp- 
bell, resided  in  New  York,  and  that  the  defendant,  William 
Campbell,  was  insolvent  in  1846,  at  the  time  of  his  death,  and 
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had  been  from  1825 ;  and  the  executions  had  been  retiurned  nulla 
bona,  which  shewed  the  case  was  not  in  fact  paid. 

3.  Because  the  renewals  of  the  Ji.  fas.  would  rebut  the  pre- 
sumption of  payment. 

Thomson,  Rogers,  for  the  motion,  cited  2  Phil.  Ev.  by  C.  <fc 
H.  316  et  seq.  note  307 ;  1  McC.  145  ;  10  Johns.  R.  414;  5  Wend. 
295  ;  1  Green.  Ev.  §  39  ;  7  Munro,  445. 

Williams,  contra. 

The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J..  In  this  case,  the  defendant  has  no  right  to 
complain  of  the  instructions  of  the  presiding  Judge  upon  the 
facts.  He,  the  defendant,  had  the  full  benefit  of  the  absence  of 
the  plaintiff  in  execution,  the  defendant's  insolvency,  and  the 
renewal  of  the  executions,  as  rebutting  circumstances  against 
the  presumption  of  payment  arising  from  lapse  of  time. 

The  only  ground  on  which  he  can  stand  is,  that  the  Judge 
below  instructed  the  jury  that  the  presumption  of  payment  arose 
from  the  time  the  judgment  was  entered  up,  and  not  from  the 
time  when  the  last  execution  lost  its  active  energy. 

There  is  no  case  to  be  found,  which  makes  the  exact  point 
in  issue  in  this  case.  Our  practice  of  issuing  executions  which 
are  suffered  to  run  on  for  years  without  levy,  and  still  having 
a  lien  from  their  lodgement,  constitutes  a  peculiar  feature  in 
our  jurisprudence,  and  leads,  sometimes,  to  difficulties  in  ap- 
plying principles  derived  from  England,  or  our  sister  States. 

Still,  I  think,  both  on  reason  and  authority,  the  rule  was 
stated  correctly  below.  In  a  suit  on  a  judgment  by  action  of 
debt,  or  on  a  scire  facias  to  revive  it,  the  judgment  is  the 
predicate  of  the  proceedings.  The  issuing  and  return  of  exe- 
cutions is  not  set  out :  the  party  simply  alleges  he  has  not 
had  execution.  This  being  the  case,  how  can  he  appeal  to 
the  return  of  the  last  execution  as  the  time  at  which  his  right 
to  demand  his  money  begap  to  lie  dormant?  It  is  a  mere 
circumstance,  which  may  or  may  not  repel  the  presumption. 
The  right  of  the  party  to  be  paid,  is  ascertained  by  the  re- 
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covery  of  a  judgment,  the  same  as  that  is  ascertained  by  the 
time  when  a  bond  is  due. 

It  was  at  one  time  ruled  that  lapse  of  time,  (twenty  years,) 
operated  like  a  rule  of  law,  and  unless  the  case  was  within  its 
exceptions,  it  could  not  avail  the  party.  Hutchison  vs.  Noland, 
(1  Hill,  222).  But  the  better  opinion  now  seems  to  be,  that 
lapse  of  time  is  in  place  of  evidence  to  prove  a  fact,  and  any 
thing  which  will  go  to  remove  the  belief,  which  would  otherwise 
arise  from  it,  is  enough  to  rebut  it.  (Best  on  Presump.  46  et  seq.) 
This  makes  it,  and  the  circumstances  relied  on  to  remove  it, 
essentially  matters  proper  for  the  jury ;  and  this  case  might  be 
here  rested. 

But  it  may  be  useful  to  pursue  the  enquiry  in  another  aspect, 
and  see  how  far  authority  may  support  the  position,  that  the 
issuing  of  the  execution  cannot  control  the  presumption. 

The  case  of  Brewton  vs.  Cannon^  (1  Bay,  482,)  is  the  first 
case  which  our  books  present.  In  it,  the  rule  was  laid  down  on 
the  circuit,  that  unless  a  payment  within  the  twenty  years  was 
shewn,  the  bond  was  to  be  presumed  to  be  paid.  The  Court 
sent  it  back,  on  the  ground,  that  the  revolutionary  woTj  and  its 
consequent  distresses  were  facts,  which  might  rebut  the  presump- 
tion. In  that  case  the  course  was  pursued,  which  was  pursued 
in  this  case,  it  was  left  to  the  jury  to  decide  on  the  rebutting 
circumstances.  If  war,  then,  was  not  a  legal  cause  to  arrest  the 
presumption,  much  less  can  the  plaintiff's  execution  have  that 
effect.  But  it  is  supposed,  that  presumption  rests  on  the  acqui- 
escence of  both  parties.  I  think  that  can  hardly  be  said  to  be 
the  case.  For  a  plaintiff  may  demand  payment  every  day  in 
the  year,  for  twenty  years,  and  if  the  defendant  does  or  says 
nothing  shewing  acquiescence  on  his  part,  it  can  have  no  effect 
Indeed,  generally,  he  could  make  no  such  proof. 

The  case  of  Palmer  vs.  Dubois,  (1  Mill,  178,)  is  an  illustra- 
tion of  the  position,  that  the  plaintiff's  action  alone  cannot  rebut 
the  presumption.  There,  the  presumption  of  payment  was  at- 
tempted to  be  rebutted  by  shewing  an  intervening  suit  brought, 
and  discontinued.    This  the  Court  held  to  have  no  such  effect. 
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That  great  Judge  (Cheves)  held  that  it  was  in  aid  of  the  pre- 
sumption, instead  of  being  against  it.  The  letting  fall  of  the 
suit  is  a  sort  of  renunciation  of  the  claim.  So  here^  the  party 
by  ceasing  to  renew  his  execution  in  1835,  eleven  years  before 
the  intestate's  death,  is  a  circumstance  in  aid  of  the  presumption. 
It  is  a  letting  fall  his  remedy,  like  a  discontinuance.  A  party, 
by  keeping  his  execution  renewed  for  twenty  years  or  more,  has 
no  occasion  to  ask  during  its  active  energy  for  the  aid  of  the 
Court.  He  can  collect  his  debt,  and  there  is  no  room  for  pre- 
sumption. But  the  moment  he  lets  fall  his  active  remedy,  and 
comes  into  Court  to  revive  his  judgment,  and  give  him  a  fresh 
execution,  then  he  encounters  the  presumption  from  lapse  of 
time,  and  then  he  must  satisfy  the  jury  that  the  presumption 
ought  not  to  attach. 

In  Kennedy  vs.  Denoon,  (3  Brev.  476,)  the  case  was  a  sci.  fa. 
on  a  judgment :  and  although  the  time  was  not  sufficient, 
yet  the  Court  looked  alone  to  the  time  of  the  recovery  of  the 
judgment  and  not  to  the  entry  of  the  execution,  or  its  re- 
turn. 

In  general,  after  a  year  and  a  day  at  common  law,  and  now 
after  the  extended  period  allowed  by  our  Acts,  had  expired 
without  an  execution,  the  law  raised  the  presumption  that  the 
plaintiff  had  released  the  execution,  and,  therefore,  he  was 
obliged  to  resort  to  his  sci.  fa.  to  give  the  defendant  the  oppor- 
tunity of  shewing  the  release,  or  shewing  other  cause,  why  the 
execution  should  not  be  issued.  (2  Tidd.  Pr.  1103).  This  being 
the  case,  at  the  earliest  period  when  a  revival  can  be  demanded, 
it  is  difficult  to  conceive  how  the  issuing  and  return  of  succes- 
sive executions  can  be  any  benefit  to  the  party. 

The  case  of  MuUikin  vs.  Duval^  (7  Gill  &  Johns.  355,)  ap- 
proaches nearer  to  this  case  than  any  which  I  have  seen :  and 
for  my  reference  to  it,  I  am  indebted  to  the  industry  of  my 
brother  Withers.  In  Maryland  there  is  a  statute,  by  which 
the  action  on  a  judgment  is  barred,  if  "  it  is  of  twelve  years 
standing."  The  question  in  the  case  was,  whether  the  time  was 
to  be  computed  from  the  rendition  of  the  judgment,  or  the  return 
33 
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of  the  execution  ?  It  was  held,  it  must  begin  from  the  time  the 
judgment  took  effect,  and  not  from  the  return  of  the  execution. 
At  page  358  et  seq.,  Judge  Stephen  puts  the  matter  in  a  clear 
and  unanswerable  point  of  view :  his  conclusion  is,  I  think, 
exactly  pertinent  to  the  case  in  hand.  "  Whenever,  therefore," 
says  he,  "it  becomes ^lecessary  to  resort  to  BLSci.fa.  to  revive  the 
judgment,  and  limitations  are  pleaded,  the  time  must  be  com- 
puted, not  from  the  return  of  an  execution  issued  thereon,  but 
from  the  period  when  the  judgment  became  legally  efficient,  and 
operative,  so  as  to  entitle  the  party  to  judicial  process  to  enforce 
it."  This  would  seem  to  be  a  judgment  almost  on  the  point  be- 
fore us.  The  only  distinction  is,  that  case  is  under  a  statute, 
and  this  under  a  rule  taken  very  much  in  analogy  from  it.  B6th 
alike  must  look  to  the  time,  when  the  debt  is  demandable :  and 
both  would  be  controlled  by  any  thing  which  shewed,  that  a 
right,  beginning  at  the  rendition  of  the  judgment  would  be  car- 
ried forward,  and  take  date  from  the  return  of  the  execution.  I 
think  the  analogy  is  so  perfect  between  the  cases,  that  if  f  had 
doubted  before,  this  would  have  brought  my  mind  to  the  conclu- 
sion, that  the  presumption  would  begin  from  the  judgment  and 
not  from  the  return  of  the  execution. 

In  Boardman  vs.  DeForest,  (5  Conn.  R.  1,)  the  action  was 
debt  on  a  judgment :  plea,— /wK  payment.  The  defence  was, 
that  more  than  twenty  years  had  expired  from  the  rendition  of 
the  judgment,  and,  therefore,  payment  was  to  be  presumed. — 
Hosmer,  C.  J.  ruled,  "  that  a  debt  may  be  presumed  to  have 
been  satisfied  when  suffered  to  lie  dormant  for  twenty  years,  if 
the  forbearance  is  unexplained  by  facts  which  destroy  the  reason 
of  the  rule."  This  ruling  was  held  by  the  Court  to  be  unexcep- 
tionable. The  Court,  I  gather  from  reading  the  opinion,  held, 
that  to  constitute  such  facts  as  would  explain  the  forbearance, 
there  must  be  some  act,  or  admission  on  the  part  of  the  defend- 
ant, shewing  the  continuance  of  the  debt  To  that  I  fully 
assent.  In  the  issuing,  returning  and  renewing  of  executions, 
the  defendant  has  no  action.    It  may  be  done  and  redone  for 
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forty  years,  and  unless  he  is  astute  enough  to  examine  the 
clerk's  and  sheriff's  offices,  he  will  be  ignorant  of  the  facts. 

It  is  supposed  each  issue  of  an  execution  is  a  judicial  recog- 
nition of  the  debt :  but  surely  this  cannot  be  the  case.  The 
execution  is  process  merely,  given  to  enforce  a  debt  ascertained 
by  the  judgment.  The  Court  is  in  no  way  responsible  for  its 
accuracy :  it  issues  of  course :  and  the  plaintiff  is  responsible 
if  he  issues  it  irregularly,  or  without  authority.  It  is  through- 
out the  plaintiff's  act.  How  that  can  affect  the  defendant,  I 
confess,  I  do  not  perceive.    The  motion  is  dismissed. 

Frost,  Withers  and  Whitner,  JJ.  concurred. 

Evans,  J.  dissenting.  The  report  states  that  the  judgment 
of  Samuel  Campbell  vs.  WiUiam  Campbell,  was  rendered  in 
1825,  and  renewed  until  1835,  a  period  of  ten  years ;  and  the 
question  is,  whether  the  presumption  of  payment  shall  begin  at 
at  the  date  of  the  judgment  or  at  the  date  of  the  last  renewal. 
If  the  plaintiff  had  continued  his  renewals,  I  suppose  he  would 
have  had  an  enforceable  execution,  and  would,  no  doubt,  have 
been  entitled  to  the  money,  but  because  after  ten  years  effort  to 
make  the  money,  he  ceased  to  renew  against  an  insolvent  man, 
we  are  to  presume  the  debt  was  paid  in  1825,  notwithstanding 
the  renewals.  I  always  suspect  the  correctness  of  any  legal 
principle  which  leads  to  absurd  conclusions :  the  result  would 
be  the  same  if  he  had  continued  his  renewals  nineteen  years 
and  eleven  months  as  when  he.  continued  them  only  ten 
years,  if  the  presumption  goes  back  to  the  beginning  of  the 
twenty  years,  which  is  assumed  as  ^the  time  from  which  the 
presumption  luns. 

I  have  always  supposed  that  presumptions  were  founded  on 
acquiescence  of  all  parties  in  a  fact.  Best  says  it  is  founded  on 
probabilities  arising  from  the  conduct  of  the  parties.  In  the 
case  of  Board/man  vs.  DeForest,  (5  Conn.  R.  1,)  Hosmer,  C.  J. 
in  his  charge  to  the  jury,  says,  the  rule,  that  a  debt  is  presumed 
to  have  been  paid,  is  founded  on  this  reason,  that  a  man  will 
naturally  enjoy  that  which  belongs  to  him,  if  not  prevented  by 
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some  lawful  impediment.  If  this  be  the  reason,  how  can  any 
presumption  arise  whilst  the  plaintiff  was  claiming,  by  all  the 
means  in  his  power,  the  payment  long  after  the  law  presumes  it 
paid,  if  you  begin  the  presumption  at  the  date  of  the  judgment 

The  opinion  in  this  case  goes  on  the  assumption  that  the  pre- 
sumption can  be  rebutted  only  by  some  act  or  declaration  of  the 
defendant.  That  is  not  exactly  correct:  there  must  also  be 
an  acquiescence  in  the  fact  by  the  plaintiff.  A  note  is  barred  in 
four  years,  but  yet  if  the  plaintiff  has  sued  out,  and  continued 
regularly,  legal  process  for  the  recovery  of  his  debt,  the  statute 
does  not  bar  his  action. 

The  case  of  Boardman  vs.  DeForest,  when  examined,  will,  I 
think,  be  no  authority.  There  the  question  was,  whether  the  pay- 
ment by  certain  trustees  of  part  of  the  judgment  would  prevent  the 
presumption.  The  Court  decided  it  would  not.  It  was  no  act 
of  the  defendant,  but  of  a  stranger,  and  no  demand  was  or  could 
be  made  by  the  plaintiff  of  the  trustees  for  any  more  than  was 
paid. 

The  case  of  MuUUdn  vs.  Duvall,  (7  Gill  &  Johns.  355,)  turn- 
ed on  the  peremptory  words  of  the  Maryland  statute  of  limita- 
tions, and  is  no  authority  in  this  case. 

I  might  say  much  on  the  subject,  but  as  my  object  is  to  ex- 
press a  dissent,  and  not  to  argue  the  point,  I  will  add  nothing 
more. 

Wardlaw,  J.    I  join  in  dissenting. 

Process  of  execution  is,  in  theory,  the  written  memorial  of  a 
mandate  given  by  the  Court.  As  the  entry  of  judgment  is  re- 
gistration of  what  the  Court  decided,  supposed  to  have  been 
made  at  the  time  of  decision,  although  actually  made  during 
the  next  vacation,  so  a  fieri  f  acids,  or  other  final  process,  shews 
what  the  Court  ordered,  and  is  supposed  to  have  issued  from 
the  Court  at  the  instant  the  order  was  given.  Before  our  Act  of 
1827,  extending  the  time  for  the  renewal  of  final  process,  and 
other  Acts  altering  our  practice,  (none  of  which  have  affected  the 
pnnciples  applicable  to  final  process,)  a  fi,  fa.  must  have  been 
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tested  during  term — it  had.  except  in  regard  to  the  time  of  its 
lien,  relation  to  the  first  day  of  the  term  in  which  it  was  tested ; 
it  was  returnable  to  the  next  term :  if  not  executed  before  its 
return  day,  the  sheriff  then  returned  to  the  Court  the  reason 
why  it  had  not  been :  an  alias  fi.  fa.  was  then  supposed  to 
have  been  ordered  and  was  issued  during  the  next  vacation ; 
upon  its  return  without  complete  execution,  a  pluries  was 
awarded,  and  so  on.  Every  renewal  was  thus  a  new  order  of 
the  Court,  given  upon  proof  that  the  former  order  had  been  in- 
effectual, and  contained  in  itself,  so  long  as  it  remained  unvaca- 
ted,  evidence  that  the  execution,  which  had  been  required  to  be 
done,  remained  undone — that  the  money  required  to  be  made, 
remained  unpaid.  The  19th  sect,  of  the  Clerk's  Act  of  1839, 
(11  Stat.  76,)  prohibiting  the  clerk  from  sealing  any  renewed 
execution  before  the  former  one  has  been  returned,  recognizes 
the  true  theory  on  this  subject 

When  the  plaintiff  in  execution  has  permitted  too  long  a  time 
to  elapse  after  the  return  of  final  process  unexecuted,  and 
his  right  to  renew,  as  matter  of  course,  has  thereby  been  lost,  a 
discontinuance  of  his  process  results,  and  if  he  would  re-estab- 
lish the  continuance,  he  may  resort  to  a  set  fa.  for  the  purpose 
of  removing  the  presumptions  which  his  delay  has  raised.  The 
award  of  execution  after  scL  fa.  is  a  decision  by  the  Court  that 
the  judgment  is  yet  unsatisfied.  If,  after  this  award,  the  plain- 
tiff should  neglect  to  sue  out  process,  it  would  not  be  contended 
that  the  award  did  not  remove  all  prior  presumptions,  so  that 
reference  must  be  had  to  the  time  it  was  made  in  all  future  con- 
tests concerning  presumptions.  Now,  it  seems  to  me,  that  the  re- 
newal of  a  Ji.  fa.  before  the  right  to  renew  has  been  lost,  is  just 
the  same  as  the  renewal  by  virtue  of  an  award  after  sd.  fa. 
or  as  such  award  itself.  It  is,  without  the  need  of  sci.  fa.^  that 
continuation,  which,  after  interruption  by  too ,  great  a  lapse  of 
time,  sci.  fa.  effects.  It  is  said  that  there  is  a  difference  in  this 
that  the  defendant  receives  notice  by  a  sci.  fa.  and  is  a  party  to 
the  award  made  under  it,  but  has  no  notice  of  a  mere  renewal. 
I  think  that  in  the  latter  case  there  is  no  need  of  notice ;  the  de- 
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fendant  was  in  Court,  heard  the  judgment,  knows  of  the  order  for 
execution  which  was  made,  and  is,  in  theory,  privy  to  all  that 
subsequently  occurs  in  Court  under  the  judgment  before  a  dis- 
continuance takes  place. 

But  it  is  supposed  that,  although  a  plaintiff,  who  has  regular- 
ly continued  his  process  of  execution,  might  well  be  saved  from 
the  effect  of  any  rule  that  would,  from  mere  lapse  of  time,  pre- 
sume his  having  received  that  satisfaction,  which  all  along  he 
had  been  in  vain  striving  to  obtain,  by  all  the  means  which  the 
law  afforded  to  him,  yet  that  where,  after  several  renewals,  the 
plaintiff  has  suffered  his  process  to  be  discontinued,  a  presump- 
tion of  payment  runs  from  the  day  of  judgment,  and  is  rather 
increased  by  the  failure  to  continue  the  renewals.  A  writ  sued 
out  upon  a  bond  and  not  continued,  had  no  effect  in  rebutting  a 
presumption  of  payment,  which  lapse  of  time  and  other  circum- 
stances had  raised,  but  was  considered  rather  to  shew  an  affir* 
mative  renunciation  of  the  claim.  {Palmer  vs.  Dubois,  1  Mill, 
181).  A  writ  sued  out  upon  a  note  and  not  continued,  would  be 
unavailing  to  change  either  the  time,  when  the  cause  of  action 
accrued,  or  that,  when  the  action  was  commenced,  if  the  statute 
of  limitations  was  pleaded  in  an  action  on  the  note.  These  in- 
stances, however,  serve  only  to  suggest  a  difference  between 
mesne  and  j&nal  process.  A  writ  of  capitis  ad  respondendum^ 
is  at  most  a  demand  made  by  the  plaintiff — his  averment  that 
the  right  sought  by  the  writ  belongs  to  him :  an  abandonment 
of  the  suit  may  well  be  argued  to  shew  that  the  right  never  ex- 
isted or  has  ceased-  But  before  a  fi,  fa,  issues,  the  right  has 
been  adjudged  to  the  plaintiff: — every  new  order  for  execution 
is  a  recognition  of  the  judgment  as  yet  subsisting  unsatisfied : 
a  discontinuance  raises  a  presumption  of  satisfaction  to  be  sure, 
but  only  a  natural  presumption  of  fact,  having,  according  to  cir- 
cumstances, more  or  less  weight  in  creating  belief,  until  twenty 
years  have  elapsed ;  and  that  presumption  is,  that  satisfaction 
has  been  made  since  the  last  order  for  execution,  and  not  that  it 
was  made  at  the  date  of  the  judgment  or  at  any  time  prior  to 
the  last  order.    The  objection  to  the  present  decision  is,  that  the 
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artificial  force  of  the  presumption  arising  from  the  lapse  of 
twenty  years,  counting  from  the  date  of  the  judgment,  was 
allowed  so  far  to  prevail  as  to  require  the  plaintiff  to  rebut  it. — 
My  opinion  is,  that  every  renewal  of  the  Ji.  fa,  arrested  the 
presumption,  and  from  the  time  of  the  last  renewal  only,  should 
any  artificial  rule  have  commenced  to  operate.  If,  from  the  dis- 
continuance of  process  and  other  circumstances  the  jury  really 
believed  that  the  judgment  had  been  paid,  they  were  justified 
in  finding  so — ^but  it  seems  plain  that  their  conclusion  was  pro- 
duced by  the  influence  given  to  twenty  years,  in  disregard  to 
the  rebuttal  made  by  every  renewal. 

In  Frazer  vs.  Perdrieau,  (1  Bail.  172,)  the  judgment,  as  well 
as  the  Ji.  fa,  obtained  on  the  bond  against  a  co-obligor  within 
twenty  years,  failed  to  rebut  the  presumption  in  favor  of  the  de- 
fendant, which  fourteen  years  neglect  of  all  proceedings  after 
the  return  of  nulla  bona  on  the  Ji,  fa.  raised  in  the  opinion  of 
the  jury. 

That  in  debt  on  a  judgment,  recovery  is  had  of  the  sum  ad- 
judged, without  regard  to  the  process  of  execution,  or  that  in 
sci.  fa.  the  judgment  only  is  set  forth  and  execution  of  that  is 
prayed,  is  of  no  more  importance  in  the  question  we  are  con- 
sidering, than  it  would  be  to  say  that  in  debt  on  bond,  notwith- 
standing any  payment  or  acknowledgement  by  the  defendant, 
recovery  is  had  of  the  original  penalty. 

In  the  case  of  Mullikin  vs.  Duvalj  (7  Gill  &  Johns.  355,)  the 
plaintiff  in  debt  on  judgment, — when  benefit  was  claimed  of  a 
statute  which  forbid  that  any  bond  or  judgment  should  be  ad- 
mitted in  evidence  as  good  after  the  "  debt  or  thing  in  action 
was  above  twelve  years  standing," — endeavoured  to  shew  that  the 
twelve  years  must  be  counted  from  the  return  of  the  Ji.  fa.  It 
would  not  have  availed  him  to  count,  (as  in  this  case  I  think 
the  twenty  years,  to  which  artificial  force  is  ascribed,  should  be 
counted)  from  the  teste  of  the  last  Ji.  fa.  The  words  of  the 
statute  were  held  to  be  so  imperative,  that  no  acknowledgement 
nor  evidence  of  continued  existence  could  control  them.  In  the 
course  of  his  observations,  the  Judge,  who  delivered  the  opinion, 
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speaking  of  the  necessity  of  sci.  fa.  founded  on  the  presumption 
of  payment  arising  from  lapse  of  time,  says  that,  "  where  con- 
tinuances are  entered  upon  the  roll,  they  operate  as  a  continu- 
ing demand  of  the  debt  by  the  plaintiiT,  and  seem  to  repel 
the  legal  presumption  of  satisfaction,  which  would  otherwise 
arise  from  the  lapse  of  time." 

The  great  indulgence  which  our  statutes  have  given  to  the 
renewal  of  executions  may,  under  the  limitations  which  appear 
to  be  annexed  to  the  decision  now  made,  save  the  rights  of 
many  indulgent  plaintiffs  m  judgment,  whose  debtors  have 
been  for  a  time  insolvent,  or  so  situated  that  Jieri  facias  against 
them  has  been  unproductive  :  but  I  think  that  the  decision  is 
calculated  to  establish  a  presumption  in  the  face  of  contradicting 
circumstances  which  forbid  belief,  and  may  still,  in  ma%y  cases, 
work  mischief  and  injustice. 

Motion  dismissed. 


The  State  vs.  James  R.  Holland. 

Indictment,  under  the  Act  of  1821,  for  harboaring  two  slayes:  both  counts  of  the  in- 
dictment alleged  the  slaves  to  be  the  property  of  J.  S. — the  first  count  charging  that 
they  were  runaways  and  fugitives  from  the  service  of  J.  S.,  and  the  second  that  J. 
S.  had  hired  them  out,  each  to  a  different  person  (named),  and  that  they  were  fugi- 
tives, respectively,  from  the  service  of  the  person  to  whom  they  had  been  hired : 
the  proof  was  that  J.  S.,  as  executor,  hired  the  slaves,  each  to  the  person  named,  for 
the  year  1850:  that  they  ranaway,  and  while  out  were  harboured  together  by  the 
defendant:  the  defendant  was  found  guilty,  and  he  moved  in  arrest  of  judgment  or 
for  a  new  trial :  Heldy  that  he  was  properly  convicted, — a  majority  of  the  Court 
holding,  that  it  was  immaterial  to  allege  or  prove  that  the  slaves  were  fugitives  from 
the  service  of  any  one,  and,  therefore,  that  the  conviction  was  good  under  the  first 
count — other  Judges  holding  that  the  second  count  was  not  bad  for  duplicity. 

Before  Whitner,  J.  at  KershaWy  Fall  Term,  1851. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
"  The  defendant  was  tried  and  convicted  of  harbouring  two 
slaves — Tom  and  Sam — the  property  of  Mrs.  R.  Leigh,  of  whose 
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estate  John  U.  Ingram  was  executor.  The  executor  had  hired 
the  slaves  in  December,  1849,  for  one  year — Tom  to  James  M. 
Ingram,  and  Sam  to  Danl.  Wilson.  In  the  Summer  of  1850,  they 
each  ranaway,  remained  out  the  entire  year,  and  when  it  expired, 
the  executor  again  hired  them  whilst  out.  Some  time  after  the  se- 
cond hiring,  they  were  captured,  or  came  in  of  their  own  accord. 

*^  There  are  two  counts  m  the  indictment,  each  charging  the 
defendant  with  the  act  of  harbouring,  &c.,  the  two  slaves,  and 
each  alleging  them  as  belonging  to  John  U.  Ingram,  executor^ 
&c.,  and  the  first  count  charging  the  defendant  with  knowing 
them  to  be  fugitives  from  the  service  of  the  executor :  the  second 
count  setting  out  the  hiring  and  charging  them  as  fugitives  from 
the  service  of  hirers  respectively. 

"  The  objection  to  the  first  count  I  thought  might  be  well  met, 
if  the  fact  was  that  the  slaves  were  fugitives,  and  harboured  du- 
ring the  time  for  which  they  were  out,  including  a  longer  time 
than  the  first  hiring,  and  the  intermediate  space  between  the 
hiring. 

"  The  objection  to  the  second  count,  as  well  as  the  first,  of 
charging  two  slaves  in  the  same  count,  was  quite  sufficiently 
obviated,  if  the  proof  shewed  the  slaves  together,  and  each  har- 
boured, concealed  and  entertained  at  the  same  point  of  time,  and 
by  the  same  act  of  defendant,  and  I  so  said  to  the  jury  in  refer- 
ence to  each  count,  leaving  to  them  to  find  on  either  count,  ac- 
cording to  the  view  they  might  take  of  the  testimony  or  a  gen- 
eral verdict,  if  the  proof  was  found  to  cover  each.  The  jury 
returned  a  general  verdict  of  guilty." 

The  defendant  appealed,  and  now  moved  in  arrest  of  judg- 
ment, on  the  grounds : 

1.  Because  the  indictment  charges,  in  the  first  coimt,  that  the 
defendant  harboured,  (fee,  Tom  and  Sam,  as  fugitives  or  runa- 
ways from  the  service  of  John  U.  Ingram,  when  the  proof  upon 
the  part  of  the  State  was,  that  John  U.  Ingram,  as  the  executor 
of  Rachael  Leigh,  had  hired  the  slaves  to  James  M.  Ingram  and 
Daniel  Wilson,  who  were  entitled  to  the  seiTices  of  the  negroes 
during  the  time  they  were  runaway. 
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2.  Because  the  second  count  in  the  indictment  charges  the 
defendant  with  harbouring  both  the  slaves  aforesaid  as  belonging 
to  James  M.  Ingram  and  Daniel  Wilson — Sam  to  Wilson  and 
Tom  to  Ingram :  whereas  it  is  submitted  that  the  harbouring, 
&c,,  of  each  of  the  negroes  is  a  separate  offence,  and  that  the 
two  offences  cannot  be  consolidated  under  the  Act,  so  as  to  make 
the  charge  against  the  defendant,  of  harbouring,  &c.,  both  the 
slaves  in  one  indictment,  and  more  especially  in  one  count 

And  failing  in  that  motion,  then  he  moved  for  a  new  trial,  on 
the  grounds: 

1.  Because  his  Honor,  on  the  trial,  erred  in  ruling  that  the  first 
count  was  good,  and  defendant  on  it  might  be  convicted,  not- 
withstanding he  had  hired  the  negroes  during  the  time  they 
were  runaway. 

2.  Because  his  Honor  ruled  that  the  defendant  might  be  con- 
victed on  the  second  count,  charging  him  with  harbouring,  <fcc., 
both  slaves  as  fugitives — Tom  as  a  fugitive  from  James  M.  In- 
gram, and  Sam  as  a  fugitive  from  Daniel  Wilson :  whereas  it  is 
submitted,  that  harbouring  each  of  the  slaves  constitutes  a  separ- 
ate offence  under  the  Act,  and  that  defendant  should  have  been 
indicted  for  each  separate  offence ;  and  especially  is  it  submitted, 
that  there  should  have  been  counts  in  the  indictment  for  the 
harbouring  of  each  of  the  slaves,  as  constituting  separate  offences. 

Clinton,  for  the  motion,  cited  Carth.  226;  3  T.  R.  98 ;  1  Rich. 
260. 

Fair,  solicitor,  contra,  cited  2  Bur.  984 ;  3  Hill,  1. 

The  opinion  of  the  Court  was  delivered  by 

Withers,  J.  In  1821,  it  was  enacted,  "  that  if  any  white 
person  shall  harbour,  conceal  or  entertain  any  runaway  or  fugi- 
tive slave,  such  person  shall  be  liable  to  be  indicted  for  a  misde- 
meanor or  prosecuted  in  a  civil  action  for  damages,  at  the  election 
of  the  owner  or  person  injured."    (7  Stat.  460.) 

The  defendant  was  indicted  for  harbouring  two  slaves,  in  two 
separate  counts,  each  charging  the  property  of  the  slaves  to  be 
in  one  John  U.  Ingram ;  the  first  proceeding  to  allege  that  the 
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slaves  were  runaways  and  fugitives  from  the  service  of  John  U. 
Ingram  ;  the  last  reciting  that  the  slaves  had  been  hired,  for  and 
during  the  term  of  the  harbouring,  by  the  owner,  each  to  a  dif- 
ferent person  (named),  and  were  fugitives,  respectively,  from  the 
service  of  the  person  to  whom  they  had  been  hired. 

The  objection  to  the  validity  of  the  conviction  touching  the 
first  count  is,  that  the  evidence  shows  this  only,  that  John  U. 
Ingram,  as  executor,  hired  out  and  delivered  the  slaves,  in  De- 
cember, 1849,  each  to  a  diflferent  person,  for  the  year  1860,  and 
while  they  were  in  the  woods,  to  wit,  in  December,  1860,  hired 
them  again  ;  wherefore  the  slaves  were  not  fugitives  from  the 
service  of  Ingram,  but  from  the  service  of  those  who  had  be- 
come his  bailees,  or  who  were  the  owners  of  the  negroes  for  the 
time  being,  and  therefore  alone  entitled  to  their  service. 

Touching  the  second  count,  it  is  objected  to  for  duplicity,  in- 
asmuch as  it  charges  two  negroes,  belonging  to  Ingram,  as  exe- 
cutor, to  have  been  let  on  hire  to  two  different  persons,  and  to 
have  been  harboured  by  the  defendant  as  fugitives  from  the  ser- 
vice of  those  two  persons  respectively.  So  that  the  ground  taken 
here  is,  that  the  first  count  is  unsupported  by  the  evidence,  and 
the  second  is  msufficient  in  law. 

All  the  members  of  this  Court  have  reached  the  conclusion, 
though  there  is  some  diversity  in  the  directions  by  which  they 
have  approached  it,  that  the  defendant  can  take  nothing  by  his 
motion. 

Some  think  that  it  is  quite  immaterial  to  allege  that  the  slave 
was  a  fugitive  from  the  service  of  any  one,  where  indictment  is 
resorted  to :  that  the  offence  is  completely  established  when  it  is 
proved  that  "  any  white  person  shall  harbour,  conceal  or  enter- 
tain any  runaway  or  fugitive  slave ;"  that  the  designation,  to 
wit,  "  the  person  injured,"  was  introduced  in  order  to  secure  a 
civil  action  to  a  person  who  had  a  slave  on  hire  and  who  was 
injured  by  such  an  act  as  is  imputed  to  the  defendant.  This 
view  is  perhaps  much  fortified  by  adverting  to  the  2d  section  of 
the  Act.  which  must  be  presumed  to  have  described  the  same 
offence  as  had  been  defined  in  the  1st,  and  it  is  there  done  by 
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these  words :  "  If  any  free  negro,  mulatto  or  mustizo  shall  har- 
bour, conceal  or  entertain  any  fugitive  or  runaway  slave,  and  be 
convicted  thereof,  &c.,  he  shall  suflfer,"  &c.  No  idea  of  pecuni- 
ary detriment,  by  loss  of  service  to  owifer  or  other  person,  seems 
to  be  at  all  developed  by  the  language  of  the  second  section  of 
the  Act  cited  as  an  element  entering  into  the  offence  of  harbour- 
ing, concealing  or  entertaining  a  runaway  slave. 

We  should  not  lose  sight  of  the  leading  purpose  of  the  legis- 
lation, which  can  scarcely  be  any  other  than  to  provide  exem- 
plary punishment  for  one  who  should  seduce  and  corrupt  a  slave 
by  means  of  harbouring,  &c.,  and  thus  in  a  most  mischievous 
manner  interfere  with  this  species  of  the  right  of  property  apper- 
taining to  the  absolute  or  qualified  owner.  Nor  is  it  impossible 
to  conceive  that  a  slave  might  be  seduced  to  runaway  and  be 
harboured,  who  neither  did  m  fact  nor  could  render  service  to 
any  body,  and  would  be,  in  a  pecuniary  sense,  an  unmitigated 
burthen.  Yet  there  can  be  no  doubt  a  free  negro  could  be  con- 
victed in  such  circumstances,  by  the  very  terms  used,  and  there 
can  be  no  reason  to  doubt  that  the  same  offence  was  treated  of 
in  both  sections  of  the  Act. 

Such  considerations  maintain  the  conviction  on  the  Circuit,  by 
showing  that  the  offence  is  well  alleged  and  well  proved,  with- 
out reference  to  the  inquiry,  from  whose  service  had  the  slave 
escaped  1 

This  view  satisfies  a  majority  of  us  that  the  conviction  of  Hol- 
land can  be  properly  rested  on  the  first  count  of  the  indictment 

The  other  members  of  the  Court  prefer  to  place  their  concur- 
rence in  the  result  upon  the  opinion,  that  the  second  count  is  not 
bad  for  duplicity.  They  think  that  the  same  act  of  harbouring 
is  charged  to  have  embraced  two  fugitive  slaves,  and  no  valid 
objection  is  found  in  the  allegation,  and  the  corresponding  proof, 
that  they  were  fugitives  from  the  service  of  two  different  quali- 
fied owners  or  hirers*;  that  the  act  of  dividing  a  pone  of  bread 
between  them  at  the  same  time,  or  feeding,  entertaining,  or  con- 
cealing them  during  the  same  space  of  time,  is  not  necessarily 
divisible  into  two  distinct,  separate,  independent  offences ;  that 
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this  count  stands  on  as  good  a  footing,  and  on  the  same  princi- 
ple, that  maintains  one  for  an  assault  and  battery,  at  the  same 
time,  on  two  persons,  which,  according  to  Arch.  Cr.  PL  25,  it 
is  now  generally  understood  may  be  done,  {King  vs.  Benfield, 
2  Bur.  984,)  or  a  count  for  a  libel  on  two  or  more  persons,  where 
the  publication  is  one  single  act.  {King  vs.  Jenour,  7  Mod.  400, 
and  King  vs.  Beufield^  supra.) 

It  is  thought,  that  the  position  now  under  consideration  derives 
support  from  the  observation  of  Sir  Matthew  Hale,  (P.  C.  531.) 
as  foUows :  ''  It  seems  to  me  that  if  he  (the  prisoner)  steals  goods 
of  A.  of  the  value  of  six  pence,  goods  of  B.  of  the  value  of  six 
pence,  and  goods  of  C.  of  the  value  of  six  pence,  being  perchance 
in  one  bundle,  or  upon  a  table,  or  in  one  shop,  this  is  grand  lar- 
ceny, because  it  was  one  entire  felony,  at  the  same  time,  though 
the  persons  had  several  properties,  and,  therefore,  if  in  one  indict- 
ment, they  make  grand  larceny.''  This  doctrine  was  not  repudi- 
ated in  Thurston^s  case,  (2  McM.  382,)  who  being  entrusted,  as 
carrier,  with  the  cotton  of  sundry  persons,  was  indicted  in  several 
cases  for  the  larceny  of  the  several  parcels  and  held  to  be  an- 
swerable accordingly-  It  was  there  ruled  that  Thurston  might 
be  indicted  in  the  gross,  as  for  one  larceny,  on  the  authority  of 
the  doctrine  cited  from  Hale,  but  it  did  not  follow  that  he  must 
be.  In  Thurston's  case,  it  was  insisted  that  what  is  objected  to 
here  was  the  true  course. 

The  first  form  of  indictment  in  Chitty's  Crim.  Law,  p.  960, 
charges  in  one  count  the  property  of  two  different  persons  to  have 
been  stolen,  and  the  author  says,  "  where  several  persons'  goods 
are  taken  at  the  same  time,  so  that  the  transaction  is  the  same, 
the  indictment  may  properly  include  the  whole,  but  not  so  if  the 
taking  were  at  different  times ;"  and  in  accord  with  this  is  the 
opinion  of  Mr.  Russell,  (vol.  2  Cr.  Law,  p.  126,)  who  considers 
it  supported  by  East,  P.  0.  vol.  2,  ch.  16,  sec.  136,  p.  740-1. 

The  following  proposition  may  also  be  found  in  the  older 
books  on  Criminal  Law,  to  wit :  "  If  one  person,  at  divers  times, 
steals  goods  or  money,  in  several  parcels,  as  4d  at  one  time,  8d 
at  another,  and  6d  at  another,  the  whole  amounting  to  above 
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12(1,  this  is  grand  larceny ;  and  it  may  all  be  put  together  in  one 
indictment,  and  lay  the  day  of  (a  day  subsequent  to)  the  last 
taking."  ( Vide  Cr.  Circuit  Comp.  324 ;  Hale  P.  C.  Sec.)  It  is 
presumed  the  several  takings  meant  here  are  to  be  of  the  same 
person's  property ;  and  it  has  been  ruled  in  England,  that  if  a 
servant  secrete,  at  various  times,  sundry  articles  of  his  master's 
property  and  the  asportavit  from  the  house  be  of  all  at  the  same 
tim^  it  is  one  larceny  of  the  whole.  The  rule,  however,  above 
cited,  appears  to  be  quite  obsolete  or  to  have  been  repudiated  by 
the  Courts  of  England,  where  it  originated,  as  may  be  seen  from 
authorities  cited  in  the  note  by  Russell,  vol.  2,  p.  126. 

Upon  this  point  also,  the  case  of  the  State  vs.  Johnson,  (3  Hill, 
1,)  may  be  cited  with  effect.  The  prisoner,  by  one  count,  was 
charged  with  stealing  three  negroes,  (of  the  same  owner,)  and  it 
seems  they  did  not  all  disappear,  at  the  same  time.  The  objec- 
tion taken  here  was  made  the  sole  question  there.  Duplicity  was 
imputed  to  the  count,  by  reason  of  combining  several  felonies. 
The  magnitude  of  the  issue  there  implies  grave  consideration  by 
the  Court,  the  cases  were  considered  which  bore  upon  the  point, 
and  it  was  overruled.  The  form  of  the  indictment  was  thought 
to  be  quite  favorable  to  the  prisoner,  since  an  acquittal  or  con- 
viction on  that  indictment  would  operate  a  bar  to  a  future  prose- 
cution for  stealing  either  of  the  negroes  mentioned. 

It  is  moreover  considered,  that  the  transaction,  as  charged  in 
the  second  count  of  the  indictment  before  us,  being  the  same, 
laid  to  have  been  at  the  same  time,  what  is  averred  as  to  the 
ownership  of  the  negroes  ^and  the  right  to  service  by  the  hirers, 
serves  rather  as  means  to  designate  and  identify  them  than  any 
other  purpose.  So  far  as  this  is  concerned,  it  would  seem  rather 
to  operate  an  advantage  to  the  defendant,  by  way  of  distinct  no- 
tice. It  is  not  regarded  as  approaching  a  case,  usually  found  in 
the  books,  by  way  of  illustration,  where  there  is  a  joinder,  in  the 
same  count,  or  in  different  counts  of  the  same  indictment,  of  the 
charges  of  murder  and  larceny,  and  the  like. 

Such  considerations  have  led  the  judgment  of  some  members 
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of  the  Court  to  the  result  that  the  conviction  may  be  referred  to 
and  can  well  stand  upon  the  2d  count. 

In  this  and  like  cases,  it  may  be  well  to  observe  what  is  said 
by  Archbold  (Crim.  Plead,  p.  25)  and  other  authors,  and  repeated 
with  favor  in  our  case  of  the  State  vs.  Johnson^  heretofore  quoted, 
to  wit :  "  But  it  is  extremely  doubtful  if  it  (duplicity)  can  be 
made  the  subject  of  a  motion  in  arrest  of  judgment  or  of  a  writ 
of  error ;  and  it  is  cured  by  a  verdict  of  guilty  as  to  one  of  the 
offences  and  not  guilty  as  to  the  other."  What  is  meant  by  this, 
and  what  is  supposed  to  be  considered  the  true  mode  of  objec- 
tion, where  there  is  ground  for  it,  touching  one  count  or  various 
counts  improperly  jomed,  may  be  seen  in  what  is  said  in  the  case 
of  Rex  vs.  Young,  (3  T.  R.  106). 

The  motion  is  refused. 

O'Nball,  Evans,  Wardlaw,  Frost  and  Whitner,  JJ.  con- 
curred. 

Motion  refused. 


James  Atkinson  vs.  John  A,  Fraser. 

Where  an  overseer,  employed  for  a  year,  is  dismissed  without  cause,  and  obtains 
empl03nnent  for  the  rest  of  the  year,  in  the  action  against  the  first  employer  for  the 
amount  agreed  to  be  paid  for  the  whole  year's  service,  the  jury  should  deduct  the 
amount  received  from  the  second  employer :  the  question,  however,  seems  to  be 
one  for  the  jury  to  decide,  for  where  they  did  not  make  the  deduction,  the  Court 
refused,  under  the  circumstances,  to  disturb  their  veidict. 

Before  O'Neall,  J.  at  Sumter,  Spring  Term,  1852. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows. 

'^This  was  an  action  of  assumpsit  brought  by  the  plaintiff,  on 
an  agreement  to  oversee  the  defendant's  plantation  for  1850. 

"  He  proved  that  the  defendant  agreed  to  pay  him  three  hund- 
red dollars,  and  furnish  him  with  meat  and  salt,  and  to  do  his 
cooking. 
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'<  He  proved  Ihat  he  did  his  duty  entirely  to  the  satisfaction  of 
the  defendant,  until  26th  June ;  he  was  at  that  time  in  very  bad 
healihj  and  applied  to  the  defendant  to  permit  him  to  be  absent 
for  six  weeks,  to  visit  the  Sulphur  Springs ;  to  this  the  defendant 
agreed ;  his  other  overseer,  Ferral,  was  to  attend  to  the  planta* 
tion  while  the  plaintiff  was  gone. 

"  The  plaintiff  left  26th  June,  and  returned  the  6lh  or  6th  of 
September.  As  soon  as  the  plaintiff  returned,  the  defendant 
wrote  to  him  that  he  was  no  longer  his  overseer;  charging  him 
with  removing  a  house,  takmg  his  bacon,  and  bagging,  and  rope. 

"  The  plaintiff  proved  that  there  was  a  great  freshet  in  the 
Wateree  river,  which  probably  prevented  his  return  for  several 
days. 

^'  The  house  removed  was  an  old  and  ^valueless  one,  used  as 
a  negro  crib,  removed  to  a  place  where  the  defendant  permitted 
the  plaintiff  to  pass  the  summer,  and  there  put  up  as  a  shelter 
to  cook  under. 

'<  The  bacon  was  that  which  the  defendant  had  weighed  out 
as  an  allowance  for  the  plaintiff  under  their  contract.  The 
plaintiff,  as  soon  as  he  was  dismissed,  returned  the  bacon  which 
he  had  not  eat,  before  leaving  for  the  Springs.  The  bagging 
and  rope  were  loaned  by  the  defendant  to  the  plaintiff;  be  actu- 
ally measured,  or  superintended  the  measuring  of  the  same  to 
the  plaintiff. 

"The  plaintiff,  after  being  dismissed  by  the  defendant,  in  Oc- 
tober, obtained  employment  from  Dr.  Anderson,  as  an  overseer, 
and  received  forty-five  dollars  from  him  for  the  balance  of  the 
year. 

"  The  defendant  paid  to  the  plaintiff,  on  the  25th  June,  one 
hundred  and  fifty  dollars,  on  account  of  his  wages,  and  to  ena- 
ble him  to  visit  the  Springs. 

"  The  plaintiff  wrote  a  letter  to  the  defendant,  at  the  end  of  the 
year,  claiming  one  hundred  dollars  as  still  due  to  him.  In  it  he 
allowed  the  defendant  credit  for  one  hundred  and  fifty  dollars 
paid  to  him,  as  above  stated,  and  fifty  dollars  for  two  months' 
absence  at  the  Sulphur  Springs. 
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"  The  plaintiff  proved  that  the  crop  of  the  defendant  was  in 
good  order  when  he  left  for  the  Springs ;  that  a  better  crop  than 
usual  was  made  that  year.  He  also  proved  a  most  excellent 
character. 

"  The  case  was  fairly  submitted  to  the  jury.  They  were  told, 
if  the  defendant  improperly  dismissed  the  plaintiff,  he  might  re- 
cover his  whole  wages ;  but  this  was  not  necessarily  to  be  the 
consequence. 

"  I  thought  that  the  credit  of  fifty  dollars,  for  the  two  months' 
absence  at  the  Springs,  ought  to  be  allowed.  That  the  jury 
might  also  allow  the  forty-five  dollars,  the  wages  received  by 
the  plaintiff  from  Dr.  Anderson.  These  credits  and  deductions, 
after  allowing  the  payment  of  one  hundred  and  fifty  dollars, 
would  have  left  a  balance  of  fifty-five  dollars  in  favor  of  the 
plaintiff. 

"  The  jury  found  a  verdict  for  orie  hundred  and  fifty  dollars. 
I  should  not  have  been  dissatisfied  with  their  verdict,  if  they  had 
found  one  hundred  dollars ;  but  the  verdict  allowed  fifty  dollars 
more  than  the  plaintiff's  letter  claimed,  and  is,  I  think,  in  that 
respect,  wrong." 

The  defendant  appealed,  and  now  moved  for  a  new  trial,  upon 
the  following  grounds,  to  wit. 

1 .  Because  the  jury  found  for  the  plaintiff  the  full  amount  of 
the  wages  claimed ;  whereas,  it  is  submitted,  that  there  was  no 
evidence  that  the  defendant  turned  off  the  plaintiff  from  his 
service ;  but.  on  the  contrary,  that  the  contract  was  rescinded  on 
the  21st  June,  1850,  at  the  urgent  solicitation  of  the  plaintiff. 

2.  That  even  if  the  evidence  was  sufficient  to  warrant  the  in- 
ference that  the  defendant  rescinded  the  contract,  there  was  evi- 
dence of  such  improper  conduct  on  the  part  of  the  plaintiff,  as 
would  have  justified  the  defendant  in  so  doing. 

3.  That  by  the  written  admission  of  the  plaintiff,  he  was 
only  entitled,  on  1st  January,  1851,  to  one  hundred  dollars; 
from  which  should  have  been  deducted  forty-five  dollars,  re- 
ceived by  the  plaintiff  while  in  the  employment  of  W.  W. 
Anderson  : — and  the  jury  was  not  warranted,  under  any  view 

34 
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of  the  evidence,  in  finding  more  than  fifty-five  dollars  for 
the  plaintiff. 

Blandingi  for  the  motion. 
Moses,  contra. 

The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.  In  this  case,  there  seems  to  be  no  just  ground 
of  complaint,  except  the  finding  of  fifty  dollars  by  the  jury  more 
than  the  plaintiff  claimed  and  admitted  to  be  right. 

For  the  evidence  certainly  fully  established  that  the  plaintiff's 
trip  to  the  Springs  was  by  the  defendant's  consent:  that  he  was 
gone  a  few  days,  or  a  few  weeks,  longer  than  was  anticipated, 
was  no  just  ground  to  rescind  the  contract,  unless  the  defendant 
had  shewn,  that  it  was  a  wilful  delay  on  the  part  of  the  plain- 
tiff, or  that  it  had  prejudiced  the  defendant.  Neither  was  done. 
Indeed,  the  defendant  made  no  such  objection.  His  letter  dis- 
missing the  plaintiff,  and  his  attempt  to  prove  on  the  trial  unau- 
thorized appropriations  of  his  property  to  the  plaintiff's  use, 
shew  that  his  dismission  of  the  plaintiff  was  rested  on  other 
grounds,  utterly  absurd  and  groundless. 

The  jury  might,  in  assessing  the  plaintiff's  damages,  have 
deducted  from  the  amount  to  which  the  plaintiff  under  his  con- 
tract was  entitled,  the  sum  which  he  received  from  Dr.  Ander- 
son for  three  months'  services.  For,  in  legal  strictness,  one  of 
two  things  is  to  be  regarded  as  true,  either  that  the  plaintiff  by 
affirming  that  the  contract  ought  to  be  continued  for  the  year, 
becomes  thereby  the  servant  of  the  defendant,  who  is,  therefore, 
entitled  to  his  earnings  for  that  period,  or  that,  by  entering  into 
another's  service,  he  thereby  assents  to  the  termination  of  his 
former  contract.  But  notwithstanding  these  positions  would 
justify  a  verdict  deducting  the  wages,  yet  it  does  not  follow  that, 
if  not  allowed,  the  verdict  should  be  set  aside. 

The  plaintiff  sues  for  and  claims  damages  for  the  breach  of  a 
contract — the  measure  is  what  he  would  have  been  entitled  to 
receive.  The  defendant  claims  to  diminish  that  by  what  he  has 
earned.    The  plaintiff  may  very  well  reply — true,  I  have  earn- 
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ed  that  much,  but  it  is  covered  by  my  maintenance  and  my 
horse  feed,  both  of  which  you  were  to  provide,  and  by  the 
charges  I  have  incurred  in  my  change  from  one  service  to  ano- 
ther. These  were  all  matters  for  the  jury,  and  they  had  the 
right,  on  comparing  them  with  the  deduction  claimed,  to  disal- 
low it. 

But  as  to  the  fifty  dollars,  for  the  two  months'  absence  at  the 
Springs,  it  is  clear,  it  should  have  been  deducted.  The  plaintiff 
agreed  to  allow  it  before  he  went :  his  letter  of  January  deducts 
it,  and  claims  only  one  hundred  dollars. 

It  is,  therefore,  ordered  that  a  new  trial  be  granted,  unless  the 
plaintiff  shall,  upon  notice  of  this  order,  enter  a  remittitur  of 
fifty  dollars,  part  of  his  verdict,  on  the  record.  On  this  being 
done,  the  motion  is  dismissed. 

Evans,  Wardlaw,  Frost,  Withers  and  Whitnbr,  JJ. 
concurred. 

Motion  granted  nisi. 


Sadler  ^  Love  vs.  A,  Ray. 

Defendant  had  been  arrested  at  the  suit  of  plaintifTs,  on  a  writ  returnable  to  the 
Court  of  Chester:  while  on  his  way  to  attend  to  his  case  in  Chester,  he  was 
again  arrested  and  held  to  bail  in  York  for  the  same  cause  of  action:  before 
the  lodgement  of  the  writ  in  York,  the  plaintiffs  had  discontinued  their  case  in 
Chester,  but  that  was  unknown  to  the  defendant:  Hdd,  that  defendant  was 
privileged  from  arrest  at  the  time  he  was  arrested  and  held  to  bail  in  York, 
and  an  ex(meretMr  was  ordered  to  be  entered  on  the  bail  bond. 

The  piiyilege  of  a  party  attending  his  case  at  Court,  does  not  extend  beyond  the 
exemption  of  his  person  from  arrest:  if,  at  the  time  he  is  arrested,  he  is  pro- 
perly served  with  a  copy  of  the  writ,  he  can  only  claim  an  order  that  he  be 
discharged  from  custody,  or  that  the  bail  bond,  if  one  has  been  given,  be  can- 
celled—he has  no  right  to  have  the  service  of  the  writ  set  aside. 

Before  Frost,  J.  at  York^  Spring  Term^  1852. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows, 
"  The  defendant  having  been  arrested  and  held  to  bail,  at  the 
suit  of  plaintiffs,  a  motion  was  made  to  set  aside  the  service  of 
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the  process,  and  to  enter  an  exoneretur  on  the  bail  bond.  It  ap- 
peared that  the  defendant  had  before  been  arrested  by  the  plain- 
tiffs, for  the  same  cause  of  action,  on  a  writ  returnable  to  the 
Court  of  Common  Pleas  for  Chester  district.  On  his  way  to 
attend  to  that  case  at  Chester  Court,  the  defendant  was  again 
arrested,  in  Yorkville,  and  held  to  bail  in  this  case.  Before  the 
lodgement  of  the  writ,  the  plaintiffs  had  discontinued  the  case 
in  Chester,  but  the  defendant  was  not  informed  of  that  fact  when 
he  came  to  Yorkville.  It  was  held,  that  the  defendant  was  pri- 
vileged from  arrest  at  the  time  when  he  wsis  held  to  bail ;  and 
the  service  of  the  process  was  set  aside,  and  the  bail  bond,  given 
for  his  discharge  from  custody,  was  set  aside." 

The  plaintiffs  appealed,  on  the  grounds, 

1.  Because,  it  is  respectfully  submitted  that,  his  Honor  erred 
in  ordering  an  exoneretur  to  be  entered  on  the  bail  bond,  given 
in  the  last  case  sued  on. 

2.  Because,  in  any  point  of  view,  the  service  should  not  have 
been  set  aside. 

WitherspooTij  for  the  motion. 
Williams,  contra. 


The  opinion  of  the  Court  was  delivered  by 

Frost,  J.  The  order  made  in  this  case,  was  signed  without 
attention  to  that  part  of  it  which  directed  the  service  of  the  writ 
to  be  set  aside.  The  privilege  of  a  party,  attending  on  his  case 
at  Court,  does  not  extend  beyond  the  exemption  of  his  person 
from  arrest.  If  he  is  arrested  on  process,  he  can  only  claim  to 
be  discharged  from  custody;  or  if  he  has  given  bail,  that  the 
bail  bond  should  be  cancelled.  (1  Tidd,  Pr.  175;  Childersion 
vs.  Barrett,  11  East,  439;  Randall  vs.  Gurney,  1  Chitty  R. 
679).  So  much  of  the  order  as  directs  an  exoneretur  to  be  en- 
tered on  the  bail  bond,  is  affirmed. 

The  motion  was  heard  just  before  the  Court  adjourned,  on  a 
verbal  statement  of  the  facts.  The  return  of  the  sheriff  was 
not  produced.  The  service  of  process  in  the  case  had  been 
very  irregular.    It  may  be  doubtful  whether  a  copy  writ  was 
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served  on  the  defendant  when  he  was  arrested.  If  this  was  not 
done,  the  defendant  was  not  legally  served  with  process.  (A.  A. 
1736,  P.  L.  145;  A.  A.  1839,  §  14,  IL  Stat.  29;  Miller's  Comp. 
203).  If  it  should  appear,  by  the  return  of  the  sheriff,  that  the 
defendant  was  served  with  a  copy  of  the  writ ;  or  if  it  does  not 
appear  by  the  return,  but  in  fact  the  sheriff  delivered  a  copy,  let 
the  return  be  amended  according  to  the  fact.  On  these  terms 
and  conditions  the  motion  is  granted,  as  to  that  part  of  the  order 
which  diiects  the  service  of  the  writ  to  be  set  aside ;  otherwise 
the  motion  is  dismissed. 

O'Neall,  Evans,  Wardlaw,  Withers  and  Whitner,  JJ. 
concurred. 


M.  E.    Oayle  vs.  Robert  J.  Price. 

Summons  in  dower:  It  appeared  that  demandant's  husband,  during  the  coverture, 
sold  and  conveyed  the  land,  in  which  dower  was  claimed,  to  the  defendant; 
that  he  entered  under  that  title,  and  possessed  and  claimed  the  land  by  no 
other:  Hdd^  that  it  was  not  admissible  for  the  defendant,  in  order  to  prove 
want  of  seizin  in  the  husband,  to  show  that  he,  the  husband,  had  bought  the 
land  at  sheriff's  sale,  but  had  never  taken  titles  thereto  from  the  sheriff 

One  who  enters  as  a  purchaser  from  demandant's  husband,  and  holds  possession 
under  his  and  no  other  title,  cannot  shew  a  defect  in  that  title  for  the  purpose 
of  defeating  the  claim  of  dower. 

Before  O'Neall,  J.  at  Sumter,  Spring  Term,  1852. 

This  was  a  summons  in  dower.  It  appeared  in  evidence, 
that  the  demandant's  husband,  in  his  lifetime  and  during  the 
coverture,  sold  and  conveyed  the  land,  in  which  she  claimed 
dower,  to  the  defendant ;  that  he  entered  under  that  title,  and, 
at  the  time  of  the  trial,  possessed  the  land  under  the  same 
and  claimed  it  by  no  other. 

In  reply  to  this,  the  defendant  offered  to  prove,  that  the  demand- 
ant's husband  had  bought  the  land  at  sheriff's  sale,  but  that 
the  sheriff  never  made  titles  thereto  to  him.  This  proof  his 
Honor  overruled,  and  the  demandant  had  a  verdict. 
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The  defendant  appealed,  and  now  moved  for  a  new  trial, 
on  the  grounds. 

Because  it  is  most  respectfully  submitted,  that  his  Honor 
erred  in  overruling  the  testimony  of  the  defendant  to  prove 
the  want  of  seizin  in  the  husband  of  demandant. 

Because  it  is  most  respectfully  submitted  that  his  Honor  was 
in  error,  in  holding  the  defendant  estopped  by  his  acceptance 
of  the  deed  and  estate  from  the  husband  of  the  demandant, 
from  shewing  the  interest  of  the  husband  to  be  equitable  and 
not  legal. 

Because  the  demandant  was  not  entitled  to  dower  in  the 
land,  because  her  husband  had  never  received  from  the  sher- 
iff a  deed  thereto. 

Spain,  for  the  motion,  cited  7  Stat.  232 ;  3  Strob.  190 ;  2  Bl. 
Com.  131 ;  2  Atk.  526  ;  2  McC.  54  ;  Co.  Litt.  263 ;  2  Hill,  439  ; 
2  Bail.  319 ;  2  Smith  L.  C.  490,  589,  508,  539 ;  32  Eng.  C.  L, 
R.  42  ;  15  Mass.  R.  499 ;  2  Mill,  59 ;  3  Hill,  N.  Y.  518 ;  4  McC. 
346. 

Moses,  contra,  cited  1  N.  &  McC.  373  ;  Car.  L.  J.  121 ;  Dud. 
177 ;  1  Bing.  N.  C.  380 ;  2  Saund.  418 ;  Co.  Litt,  363,  b;  4  Rep. 
4 ;  Co.  Litt.  252,  a. 

The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.  This  Court  is  entirely  satisfied  with  the  ruling 
of  the  Judge  below. 

He  who  enters  under  the  title  of  another,  is,  in  general,  estop- 
ped from  denying  it. 

To  this  general  rule,  there  are  exceptions,  such  as  where  the 
title  of  the  grantor,  or  lessor,  is  determined,  as  in  cases  of  life 
estates,  or  leases :  or  where  the  allegation  does  not  contest  the 
legal  estate,  as  in  the  case  of  a  trustee  conveying,  and  his  wid- 
ow claiming  dower.  There  it  may  be  shewn  that  his  legal 
estate  was  not  such  an  one  as  of  which  his  widow  was  dowa- 
ble.  Or  where  one  enters  under  a  title  supposed  to  be  good,  but 
subsequently  finds  it  to  be  bad,  and  bona  fide  acquires  the  para- 
mount title :  there  he  is  permitted  to  shew  this,  as  an  answer  to 
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the  prima  fade  case  made  against  him  by  his  entry :  or,  where 
a  tenant  in  possession  disclaims  the  title  of  his  landlord^  or  buys 
it  by  a  mere  parol  contract,  and  holds  in  his  own  right  for  the 
statutory  period,  he  may  shew  these  facts  as  an  answer  to  his 
landlord's  claim. 

But  that  a  man  who  enters  under  a  title,  holds  possession 
under  it,  and  claims  no  other  title,  should  be  allowed  to  shew 
that  the  title  under  which  he  entered  is  defective,  is  what,  I 
think,  no  case  can,  has,  or  ever  will  confirm. 

The  whole  matter  is  pretty  well  presented  in  a  note  to  2 
Smith  Lead.  Ca.  458. 

In  dower,  it  would  be  monstrous  to  hold  that  a  wife  should 
not  be  endowed  of  land  of  which  her  husband  had  a  seizin  in 
fact,  and  which  he,  during  coverture,  had  conveyed  to  another, 
because  that  person  might  be  able  to  point  out  some  defect  in  the 
paper  title  of  the  husband. 

None  of  the  cases,  cited  by  the  learned  counsel  for  the  motioni 
go  that  far. 

His  strongest  case  goes  no  further  than  to  shew,  that  where, 
conceding  the  husband's  title  and  right  of  possession,  yet  it  was 
such  as  could,  by  no  possibility,  confer  a  right  of  dower,  the  de- 
fendant might  shew  this.  {Oarret  vs.  Wainman^  32  Eng.  C. 
L.  R.  42). 

How  highly  a  widow  is  favored  in  a  claim  of  dower  is  shewn 
by  Smith  vs.  Paysenger,  (2  Mill,  59).  For  that  case  shews, 
that  she  need  not  shew  the  deeds  by  which  her  husband  acquired 
title.    His  possession  in  fact  is  evidence  of  seizin  in   law: 

uch  more  strongly  does  this  inference  arise  against  his  alienee, 
who  has  his  (the  husband's)  possession  and  title,  and  claims  by 
no  other. 

The  motion  is  dismissed. 

Evans,  Wardlaw,  Frost,  Withers  and  Whitner,  J  J. 
concurred. 

Motion  dismissed. 
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Archibald  Jordan  vs.  John  B.  F.  Boone, 

Case  against  an  innkeeper :  the  declaration,  after  reciting,  in  the  usual  form,  the  duty  of 
innkeepers  to  keep  safely  the  goods  and  chattels  of  their  guests,  and  that  defendant 
was  an  innkeeper,  &c.,  alleged  that  plaintiff  put  up  at  his  inn,  and  "  then  and  there 
delivered  into  the  lawful  custody  of  defendant  divers  goods  and  chattels,  and 
amongst  the  said  goods  and  chattels  a  horse,''  &c :  afler  verdict  for  plaintiff  for  the 
Talue  of  the  horse,  defendant  moved  in  arrest  of  judgment,  because  the  declaration 
contained  no  sufficient  allegation  of  property  in  the  plaintiff:  motion  refused. 

Afler  verdict  for  the  plaintiff,  the  defect  must  be  radical  to  justify  an  arrest  of  judg- 
ment :  the  disposition  is  to  support  the  declaration. 

A  verdict  will  cure  a  defect  in  the  mode  of  stating  a  title,  but  not  one  in  Ihe  title  itself. 

Case  against  an  innkeeper  to  recover  the  value  of  a  horse  choked  to  death  by  his 
halter  in  defendant's  stable :  defendant  proved  that  the  horse  had  been  secured  in 
the  stall  under  the  superintendence  and  direction  of  the  plaintiff:  in  reply,  plaintiff 
proved  the  very  bad  condition  of  the  stall:  Hddf  that  defendant  was  not  entitled 
to  rejoin  in  evidence. 

Before  O'Neall,  J.  at  Kershaw^  Spring  Term^  1852. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows: 

"  This  was  an  action  on  the  case  against  the  defendant,  an 
innkeeper,  for  the  value  of  a  horse  put  up  in  his  stable,  and  killed 
by  being  choked  to  death  with  his  halter. 

"  The  plaintiflF  proved  that  he  had  been  in  possession  of  the 
horse  for  several  years — that  he  had  rode  the  horse  to  Camden. 

"  He  called  in  the  morning  at  defendant's  hotel  for  his  things — 
horse,  saddle,  bridle  and  saddle-bags ;  he  got  all  except  the  horse ; 
he  paid  his  bill  at  the  tavern.  The  horse  was  seen  dead  in  the 
defendant's  stable;  he  had  been  tethered  with  a  long  rope  in  one 
stall ;  he  was  lying  in  another,  the  rope  being  still  fastened  in  the 
other. 

"  This  was  all  the  proof,  when  the  plaintiff  closed,  as  to  the 
property  in  the  horse,  the  receipt  of  him  by  the  innkeeper,  and 
the  manner  of  his  death.  The  defendant  moved  for  a  nonsuit 
on  three  grounds.  1st.  That  the  plaintiff  had  not  shown  pro- 
perly. 2d.  That  he  had  not  alleged  it  in*  his  declaration.  3d. 
That  negligence  had  not  been  shown. 

"  I  overruled  the  motion.    Possession,  which  had  been  showDy 
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was  prima  facie  evidence  of  property  in  personalty.    The  alle-  • 
gation  in  the  declaration  (if  I  remember  it  aright)  was  that  the ' 
plaintiff  delivered  the  horse  to  the  defendant  to  keep ;  this,  I 
thought,  would  do.    The  burden  of  showing  how  the  horse 
came  to  his  death  was  on  the  defendant ;  it  was  his  business  to 
show  there  was  no  negligence. 

"  In  the  defence,  the  defendant  proved  that  the  plaintiff  called  at 
his  hotel,  and  desired  to  have  a  separate  stable  for  his  horse.  This 
he  was  told  he  could  not  have ;  he  was  invited  to  go,  and  did  go, 
to  the  stable ;  he  desired  that  a  stronger  rope  than  that  which 
was  about  to  be  used  should  be  got.  This  was  accordingly  done 
and  the  horse  tied  as  he  desired.  He  wished  that  his  horse 
should  be  so  secured  as  not  to  be  able  to  fight.  The  horses  near 
the  stall  in  which  he  was  placed  were  removed. 

"  In  reply,  it  was  proved  that  the  stall  was  in  bad  condition, 
being  ^^ pawed  up,^^  as  the  witnesses  said,  near  to  the  trough,  so 
as  to  make  it  impossible  that  a  horse  should  stand  by  a  short 
tether. 

"To  this  proof  the  defendant  would  have  rejoined,  but  I 
thought  it  was  strictly  in  reply  to  the  defendant's  proof,  and  there- 
fore the  defendant  could  not  rejoin. 

"The  case  was'submitted  to  the  jury,  who  found  the  highest 
value  of  the  horse  proved,  $80." 

The  defendant  appealed,  and  now  moved  in  arrest  of  judg- 
ment, on  the  ground,  that  the  declaration  does  not  contain  a  suf- 
ficient allegation  of  property  in  the  plaintiff.  And,  failing  in  that 
motion,  then,  he  renewed  his  motion  for  nonsuit,  on  the  ground 
of  absence  of  proof  that  property  in  the  horse  was  in  the  plaintiff; 
and,  also,  absence  of  proof  of  negligence  on  the  part  of  defend- 
ant. And,  failing  in  his  motion  for  nonsuit,  then,  he  moved  for 
a  new  trial,  on  the  ground :  Because,  after  the  defendant  had 
closed  his  testimony,  showing  that  the  plaintiff  had  had  the  horse 
secured  to  his  own  liking  and  satisfaction,  the  plaintiff  then,  for 
the  Jirst  time,  introduced  evidence,  tending  to  show,  that  the 
state  of  the  stalls  in  defendant's  stable  rendered  it  necessary  that 
the  horse  should  be  secured  in  the  particular  way  in  which  he 
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was  secured ;  to  which  evidence  the  defendant  was  not  permitted 
to  reply  by  evidence  negativing  the  fact. 

Workman,  Kershaw,  for  appellant,  on  the  ground  in  arrest  of 
judgment,  cited  1  Ch.  PI.  379 ;  2  Saund.  379  ;  Com.  Dig.  Pleader, 
3,  m.  9  ;  Steph.  PI.  147 ;  Sid.  184 ;  3  Saund.  378 ;  2  Stra.  1023  ; 

1  Cro.  Jac.  46 ;  9  M.  &  W.  665 ;  2  Lev.  156 ;  Com.  Dig.  Case,  B. 
1.  On  the  ground  for  nonsuit,  they  cited  48  Eng.  C.  L.  R.  164; 
and,  on  the  ground  for  new  trial.  Best  on  Ev.  §  431 ;  I  Arch.  N. 
P.  8 ;  2  N.  <fc  McC.  161 ;  4  Rich.  464. 

West,  Caston,  contra,  on  ground  in  arrest  of  judgment,  cited 

2  Saund.  47  f;  6  Har.  &  Johns.  47 ;  2  Saund.  74 ;  6  Com.  Dig. 
Pleader,  C.  85  ;  3  Wils.  297 ;  40  Eng.  C.  L.  R  16 ;  1  Cb.  PI.  402  ; 
2  H.  Bl.  261 ;  4  T.  R.  470 ;  2  Bur.  1159 ;  9  Mass.  148 ;  3  Bur. 
1725 ;  2  Johns.  R.  651 ;  Steph.  PI.  149.  On  the  ground  for  non- 
suit, 1  McC.  509 ;  4  Johns.  R.  175 ;  9  Pick.  280  ;  and  on  the 
ground  for  new  trial,  1  Stark.  Ev.  418. 

The  opinion  of  the  Court  was  delivered  by 

Whitner,  J.  Two  questions  presented  in  the  grounds  of 
appeal  have  been  particularly  pressed  in  the  argument  of  this 
case : — the  one  growing  out  of  t*he  pleadings,  the  other  a  rule 
of  evidence. 

The  plaintiff  sued  the  defendant  in  case  as  an  inkeeper,  to  re- 
cover damages  for  a  horse  committed  to  his  care  and  killed  in  his 
stable. 

The  motion  for  nonsuit  was  not  formally  abandoned.  The 
grounds  suggest  "absence  of  proof  of  property  in  the  plaintiff 
and  of  negligence  on  the  part  of  the  defendant.^  The  verdict 
of  the  jury,  to  whom  these  questions  were  properly  committed, 
furnish  a  sufficient  reply. 

Whether  the  plaintiff  has  sufficiently  stated  his  property  or 
interest  in  the  chattel  to  retain  his  verdict,  presents  an  inquiry 
of  more  difficulty.  The  objection  would  have  been  better  pre- 
sented by  way  of  demurrer,  being  then  free  from  embarrass- 
ments growing  out  of  collateral  matters  and  subsequent  proceed- 
ings.   The  defect  must  be  radical  to  justify  such  interposition  as 
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that  DOW  asked,  when  the  whole  costs  of  litigation  have  been  in- 
curred and  the  questions  of  right  decided  by  a  jury.  This  ob- 
jection, therefore,  encounters  a  strong  disposition  to  aid  the  right, 
or,  as  it  is  termed,  to  help  the  declaration.  Approved  forms  of 
pleading  and  adjudged  cases,  suggest  a  better  statement  than 
that  adopted  in  this  instance,  and  although  the  strict  nicety  of 
former  years  may  be  somewhat  relaxed  in  later  times  and  in  our 
Courts,  sufficient  precision  and  accuracy  are  still  necessary  and 
must  be  required. 

The  declaration  properly  charges  the  obligation  of  innkeepers 
to  keep  and  preserve  such  guests  and  their  goods  and  chattels  as 
may  be  in  the  lawful  custody  of  such  innkeepers,  and  their  cor- 
responding liability  for  default  and  negligence — that  defendant 
was  an  innkeeper — that  the  plaintiff  sojourned  in  the  inn  of  de- 
fendant, on  a  day  stated,  and  "  then  and  there  delivered  into  the 
lawful  custody  of  defendant  divers  goods  and  chattels,  and 
amongst  the  said  goods  and  chattels  a  horse,"  <fec.,  which  de- 
fendant then  and  there  had  in  his  lawful  custody — followed  with 
a  proper  allegation  of  loss  and  consequent  damage. 

Title  is  not  the  gist  of  this  action,  though  some  property  or  in- 
terest in  the  subject  matter  of 'the  suit  must  be  stated  and  proved. 

"  The  fundamental  rule,"  says  Chitty,  "  upon  the  subject  of 
showing  title  in  actions  ex  delicto  is,  that  as  against  a  mere 
wrong-doer  or  person  apparently  having  no  color  of  right,  mere 
possession  suffices,  and  a  special  statement  of  title  is  unneces- 
sary." Again :  **  In  personal  actions,  therefore,  title  is  mere  in- 
ducement, at  least  in  a  pleading  point  of  view,  as  regards  the 
declaration."  (1  Chitty  Plead.  379,  where  will  be  found  full  re- 
ferences to  authorities — 10th  Amer.  edition.) 

Mere  possession,  in  the  proof,  would  sustain  an  allegation  of 
property  in  the  pleading.  A  bailee  may  certainly  maintain  an 
action  '^  against  such  as  injure  or  take  away  the  chattels  "  in  his 
custody.  (2  Bl.  Com.  452.)  This  is  true  as  to  a  mere  depositary, 
and  yet  an  inquiry  into  the  property  he  may  have,  or  whether  it 
is  not  a  custody  only,  is  one  of  much  perplexity.  (Co.  Lit.  145; 
3  Atk.  49 ;  1  Ld.  Ray.  275.) 
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It  is  true,  there  is  a  distinction  between  title  and  possession,  the 
owner  and  possessor,  and  when  essential  to  be  maintained,  should 
not  be  confounded.  As  contra-distinguished,  possession  is  but 
the  actual  exercise  of  that  power  which  ownership  has  the 
right  or  legal  capacity  to  exercise.  When  opposed  to  each  other, 
the  distinction  becomes  palpable  and  may  be  material,  otherwise 
it  may  be  wholly  immaterial.  The  allegation  here  of  the  ddi- 
very  of  this  chattel,  implies  so  necessarily  the  fact  of  possession 
in  the  plaintiff,  that  illustration  is  not  required.  The  recital  in 
the  declaration  is  in  aid  of  this  view. 

An  action  on  the  case  for  nuisance  was  sustained  on  plaintiff's 
allegation  of  possession  for  a  term  of  years,  without  showing  the 
commencement  of  the  term,  the  title  being  only  inducement  to 
the  action.  (2  Mod.  71.)  To  same  point  may  be  seen  2  Tent. 
292 ;  Cro.  Jac.  43,  123. 

A  declaration  is  the  statement,  on  the  part  of  plaintiff,  of  his 
cause  of  action.  Yet  when  the  facts  sufficient  to  maintain  that 
action  are  correctly  set  forth,  it  is  alleged  the  declaration  in  this 
particular  may  not  be  sustainable.  This  must  be  formal,  not 
substantial. 

Whatever  may  be  the  difference  of  opinion  and  authority  on 
this  point,  we  are  not  to  lose  sight  of  the  fact,  that  the  defend- 
ant has  declined  his  opportunity  of  demurring,  and  plaintiff  has 
had  a  recovery  against  him  on  this  point,  wherein  it  is  presumed  he 
was  held  to  satisfactory  proof.  (1  T.  R.  545,  704.)  So  that 
although  an  omission  of  the  gist  of  the  action  would  not  be 
thereby  aided  (Cowp.  825)  or  a  defective  title  thereby  supplied, 
yet  it  is  otherwise  as  to  a  good  title,  though  defectively  set  forth. 
(2  H.  Bl.  261.) 

As  stated  by  Comyn,  who.  Lord  Kenyon  says,  (3  T.  R.  64,) 
"  was  considered  by  his  cotemporaries  as  the  most  able  lawyer 
in  Westminster  Hall,"  and  his  opinion,  therefore,  "  alone  of  great 
authority,"  "a  verdict  will  cure  a  defect  in  the  mode  of  stating 
a  title,  but  not  one  in  the  title  itself."  (6  Com.  Dig.  98,  Plead. 
C.  87,  relying  on  the  authority  of  4  T.  R  470;  2  Bur.  1159; 
Doug.  683.) 
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Quite  an  array  of  American  authority  may  be  found  collected 
by  Day  in  Com.  Dig.  Plead.  C.  87,  of  instances  in  which  want 
of  averment  after  verdict  shall  be  intended  to  have  been  supplied 
by  proof,  and  as  to  what  defects  will  be  cured  by  verdict,  (pages 
99,  100).  These  are  sufficient  for  the  determination,  of  this  point 
in  the  case,  adverse  to  the  motion  in  arrest  of  judgment. 

As  to  the  remaining  ground,  for  new  trial,  because  the  defend- 
ant was  not  permitted  to  rejoin  in  evidence;  in  the  case  made, 
this  Court  concurs  in  the  ruling  below. 

The  state  of  the  pleading  had  not  placed  this  defendant  in  the 
position  of  affirmation  and  rejoinder,  such  as  be  claimed,  hence 
no  objection  may  be  well  founded  from  any  analogies  in  such  a 

case. 

The  facts  proved  on  the  part  of  the  plaintiff,  and  the  legal  pre- 
sumptions arising,  had  devolved  on  the  defendant  a  full  exhibi- 
tion of  every  matter,  by  way  of  excuse,  for  the  negligence  or 
want  of  diligence,  whether  arising  from  the  conduct  of  the  plain- 
tiff, or  of  actual  diligence  on  the  part  of  defendant,  in  providing 
proper  stalls  and  fixtures  for  the  safe  keeping  of  the  property  in 
his  custody.  To  these  inquiries  his  testimony  was  properly 
directed  and  fully  heard.  The  evidence  of  the  plaintiff,  as  to 
the  true  condition  of  the  stall,  stated  no  new  matter  of  inquiry. 
It  was  strictly  in  reply  to  defendant's  testimony,  and  a  rejoinder 
only  on  the  part  of  plaintiff,  because  in  corroboration  of  the  po- 
sition first  established  by  his  direct  proof.  Any  other  rule  would 
introduce  an  endless  investigation.  The  illustrations  furnished 
in  the  anonymous  case,  (1  Hill,  251,)  on  the  second  ground  of 
appeal  there  taken,  are  deemed  sufficient  for  this  branch  of  the 
case. 

The  motions  for  nonsuit,  in  arrest  of  judgment  and  for  new 
trial,  are  refused. 

O'Neall,  Frost  and  Withers,  JJ.  concurred. 

Evans,  J.  I  incline  to  the  opinion  the  defendant  should  have 
been  permitted  to  reply  in  evidence.  In  all  other  particulars  I 
concur. 

Motions  refused. 


634  APPEALS  AT  LAW, 


Douglass  vs.  Owens. 


Joseph  Douglass  ts.  S.  H.  Owens. 

Kca.sa.  may  issue  as  a  renewal  of  a/,  fa.;  or  both  may  issue  at  the  same  time. 

It  will  not  be  presumed  that  a  previous  ^./o^  was  not  delivered  to  the  clerk,  as  i^ 
quired  by  the  Act  of  1839|  before  a  renewal  execution  issued,  because  the  ji,  foL, 
cannot  be  found  in  the  clerk's  office  and  there  is  no  entry  of  renewal  in  the  abstract 
book :  on  the  contrary,  it  will  be  presumed  that  the  clerk  did  his  duty. 

Declaration  on  bail  bond  alleged,  that  the  writ,  against  the  principal,  was  sued  out  of 
the  Court  for  Fairfield :  the  writ  was  returnable  to  the  Court  for  Fairfield  and  all 
the  proceedings  were  in  that  Court,  but  the  writ  was  signed  and  tested  by  the  cleik 
for  Richland :    Hdd,^  that  there  was  no  variance  sufficient  to  authorize  a  nonsuit. 

Before  Frost,  J.  ai  Fairfield j  Spritig  Term,  1852. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows: 

'*  This  was  a  new  trial  of  an  action  of  debt  on  a  bail  bond. 
The  evidence  reported  on  the  first  trial  was  read  ;  and  upon  that, 
without  argument,  the  jury  found  a  verdict  for  the  plaintiff. 

"  The  plaintiff  had  sued  one  Thompson,  and  the  defendant  was 
one  of  Thompson's  bail.  By  the  writ,  the  sheriffs  were  required 
to  take  and  have  the  body  of  Thompson  at  the  Court  to  be 
holden  for  the  district  of  Fairfield,  and  to  return  the  writ  to  the 
clerk  of  that  Court.  It  was  signed  and  tested  by  the  clerk  of 
the  Court  for  the  district  of  Richland.  Judgment  was  entered 
in  this  suit  in  Fairfield  district,  the  16th  April,  1844 ;  Ji.  fa. 
lodged  the  25th  April,  '44,  and  a  ca.  sa.  the  23d  October,  1847. 

"  The  clerk  of  the  Court  proved  that  there  was  no  return  of 
the^./a.  in  the  abstract  of  judgments. 

"  The  declaration  alleged  that  the  plaintiff  had  '  sued  and  pro- 
secuted out  of  the  Court  of  Common  Pleas  of  the  State  of 
South  Carolina  for  the  district  of  Fairfield,  a  certain  writ  of 
debt  against  John  B.  Thompson,'  &c. 

"  The  Act  of  1839  requires  the  clerk  of  the  Court  to  enter  the 
returns  on  writs  of  execution  in  the  abstract  of  judgments  ;  and 
directs  that  the  clerk  shall  not  issue  a  new  execution  '  until  the 
former  writ  shall  have  been  delivered  to  him.' 

"  A  motion  was  made  for  a  nonsuit,  on  the  ground,  that  the  ca. 
sa.  had  been  issued  without  a  previous  return  of  the  JL  fa.    It 
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was  ruled  that  the  issue  of  the  ca.  sa.  was  evidence  of  the  deli- 
very of  the  previous^. /a.,  without  which  delivery  he  could  not 
lawfully  issue  the  ca.  sa.  And  that  this  evidence  was  not  re- 
butted by  the  fact  that  no  return  of  the  Ji.  fa.  was  entered  in  the 
abstract  of  judgments.  It  might  be  a  mere  neglect  of  the  clerk 
that  no  return  was  entered.  It  would  be  misfeasance  for  the 
clerk  to  issue  a  second  execution  without  a  previous  delivery  to 
him  of  the  first.  The  Act  requires  only  a  delivery  of  the  first 
writ  to  the  clerk  before  he  issues  a  second.  Nothing  may  have 
been  done  on  the  said  writ  to  be  returned.  It  may  have  been 
lodged  with  a  stay  of  proceeding.  A  ca.  sa.  andji.fa.  may  be 
taken  out  at  the  same  time,  and  either  of  them  executed,  at  the 
option  of  the  plaintiff.  Therefore,  no  return  of  a  prior ^.  fa.  is 
necessary  to  warrant  the  clerk  to  issue  a  ca.  sa.^  even  if  a  return 
of  the  first ^. /a.  is  necessary  to  the  suing  out  of  a  second. 

"  Another  ground  tor  nonsuit  was  the  alleged  variance  be- 
tween the  description  of  the  writ  in  the  declaration  and  that  pro- 
duced. It  was  ruled  that  there  was  no  variance.  The  clerk  of 
the  Court  of  one  district  may  test  a  writ  returnable  to  another. 
A  writ  is  properly  described  as  sued  out  of  the  Court  for  the  dis- 
trict to  which  it  is  returnable,  and  in  which  it  is  prosecuted  to 
judgment.  It  is  not  necessary  to  allege  the  test  of  the  writ,  be- 
cause it  is  immaterial  by  what  clerk  it  may  be  signed.  For  the 
purpose  of  signing  a  writ,  the  clerk  of  the  Court  of  Richland  is 
clerk  of  the  Court  of  Fairfield  district. 

"  The  motion  for  nonsuit  was  refused." 

The  defendant  appealed,  and  now  renewed  his  motion  for  a 
nonsuit,  on  the  grounds : 

1.  Because  no  return  of  the^./a.  to  the  clerk  prior  to  the  issu- 
ing of  the  ca.  sa.  was  proved. 

2.  Because  there  was  a  difierence  in  the  allegation  and  proof. 
The  allegation  being  bail  writ,  issuing  from  Fairfield,  whereas 
writ  produced  was  issued  from  Richland  district,  and  signed  by 
the>  clerk  of  the  said  last  named  district. 

Boyce,  McCants^  for  the  motion. 
Greggy  contra. 
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The  opinion  of  the  Court  was  delivered  by 

Whitner,  J.  The  questions  in  this  case  lie  within  a  very 
narrow  compass. 

That  a  ca,  sa,  may  issue  as  a  renewal  of  ^fi.fa,  is  well  set- 
tled :  Robertson  and  Gilfillan  vs.  Shannon,  (2  Strob.  434,)  and 
earlier  authorities  there  cited. 

That  the  plaintiff  may  takeout  both  aji.fa.  and  ca.  sa.  at  the 
same  time,  or,  having  taken  out  one,  may  still  have  a  right  to  the 
other,  on  proper  return,  is  equally  clear. 

That  the  ca.  sa.  in  question  was  issued  within  the  period  of 
renewability,  is  also  undeniable. 

But  the  A.  A.  of  1839,  section  19,  (11  Stat.  76,)  provides  that 
'^  it  shall  not  be  lawful  for  any  clerk  to  affix  the  seal  of  the  Court 
to  any  renewed  execution,  unless  the  one  previously  issued  shall 
have  been  delivered  to  him,  or  unless  authorized  by  a  Judge's 
order." 

The Ji. fa.  in  this  case  was  not  produced,  and  the  "Abstract 
Book"  of  the  clerk  contained  no  entry  of  "renewal  or  satisfac- 
tion." From  the  omission  of  the  clerk  to  make  the  entry,  and  in 
the  absence  of  proof  of  return  or  delivery,  the  argument  is,  that 
the  clerk  shall  be  presumed  to  have  violated  the  law  in  renew- 
ing the  execution.  But  the  maxim,  omnia  prcesumuntur  rite 
esse  acta,  is  of  universal  application  and  leads  to  a  different  con- 
clusion. All  persons  are  presumed  to  have  duly  discharged  any 
duty  imposed  by  law.  Thus  the  judgment  of  Courts  of  compe- 
tent jurisdiction  are  presumed  to  be  well  founded  and  their  re- 
cords tp  be  correctly  made.  Judges  and  jurors  are  presumed  to 
do  nothing  carelessly  or  maliciously ;  and  public  officers  are  pre- 
sumed to  do  their  duty.  (Best  on  Presump.  68  et  seq.)  The 
production  of  the  ca.  sa.,  issued  within  the  time,  in  the  absence 
of  other  proof,  would  well  authorize  the  presumption,  for  all  the 
purposes  of  this  case,  that  it  was  regularly  done. 

The  remaining  ground,  for  difference  in  the  allegation  and 
proof  41S  to  the  original  writ,  seems  clear  of  all  difficulty.  The 
views  of  the  presiding  Judge  quite  sufficiently  vindicate  the  judg- 
ment of  the  Court.     It  may  be  added,  however,  that  the  allega- 
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tion  wonid  have  been  suflScient  if  the  words,  "  for  the  district  of 
Fairfield,"  had  been  omitted ;  and  perhaps  no  violence  would  be 
done  to  reject  them  as  surplusage. 
The  motion  for  nonsuit  is  refused. 

O'Neall,  Evans,  Wardlaw,  Frost  and  Withers.  JJ.  con- 
cuired. 


Motion  refused. 


C,  X  Pride  vs.  L.  Berkley. 

A  note  payable  to  A.  B.  or  bearer  may  be  indorsed  by  the  payee  or  any  subsequent 
holder. 

On  a  note  drawn  by  G.  payable  to  H.  or  bearer,  L.  B.,  after  the  note  was  due,  wrote 
the  following  indorsement,  "  Dec.  13, 1848.  I  indorse  the  within  note.  L.  B." 
Hddj  that  L.  B.  was  liable  as  indorser. 

In  order  to  charge  the  indorser  of  a  note  post  due,  there  must  be  some  proof  of  dili- 
gence :  proof  of  demand  of  the  maker  and  that  he  was  insolvent,  held  insufficient— 
there  being  no  evidence  of  notice  to  the  indorser. 

Before  Whitner,  J.  at  Kershaw^  Fall  Term^  1851. 

The  plaintiff  sued  defendant  by  sum,  pro.  alleging  the  indebt- 
edness of  the  latter  in  the  sum  of  $36  85,  by  promissory  note, 
a  copy  of  which  was  indorsed,  &c. 

On  the  process  was  copied  a  promissory  note,  dated  9th  May, 
1848,  payable  one  day  after  date  to  James  Harrison  or  beare  \  lor 
$36  85,  signed  by  N.  G.  Gibson  ;  and  a  copy  indorsement  as  fol* 
lows :  "  Dec.  13,  1848.  I  indorse  the  within  note.    L.  Berkley." 

A  witness  proved  that  Gibson  had  died  insolvent ;  that  the 
note  had  been  presented  to  him  twice  in  the  year  1849,  and  was 
not  paid,  and  also  proved  the  indorsement,  but  knew  nothing  of 
the  transfer  or  the  consideration. 

It  was  admitted  that  after  suit  brought,  defendant  had  ex- 
pressed his  willingness  to  pay  the  debt  and  interest,  and  the  costs, 
except  the  costs  of  a  commission  which  had  been  issued. 

Upon  the  case  made,  his  Honor  did  not  think  the  defendant 
35 
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liable,  either  as  the  indorser  of  the  note  or  as  the  drawer  of  a 
new  note,  and  ordered  a  nonsuit. 

The  plaintiff  appealed,  on  the  grounds: 

1.  Because  his  Honor,  the  presiding  Judge,  erred  in  deciding 
that  the  defendant  was  indorser  instead  of  the  maker  of  a  new 
note. 

2.  Admitting  that  defendant  was  indorser  instead  of  maker,  it 
is  respectfully  submitted  that  (in  the  process  jurisdiction)  defend- 
ant was  sued  as  indorser,  as  there  was  a  copy  of  the  note  and 
indorsement  upon  the  back  of  the  process,  and  referred  to  in  the 
body  of  the  process,  which  made  it  a  part  of  such  process. 

3.  Because  the  process  substantially  conformed  to  the  requisites 
of  the  Act  creating  the  process  jurisdiction. 

TF.  H,  Talley,  for  the  motion.  The  allegation  in  the  process 
was  sufficient  to  charge  the  defendant  as  indorser.  {Ballard  vs. 
Biram,  2  Rice  Dig.  227 ;  1  Bail.  138 ;  2  Bail.  446.)  Then,  is 
the  defendant  liable,  upon  the  contract,  as  indorser?  Effect 
should  be  given  to  his  undertaking  in  some  form :  and,  if  liable 
at  all,  it  must  be  either  as  maker,  on  the  authority  of  Sloney  vs. 
Beaubien,  (2  McM.  313,)  and  Cockrellvs,  Millings  (1  St  rob.  444,) 
or  as  guarantor ;  or  as  the  drawer  of  a  bill  of  exchange ;  or, 
lastly,  as  indorser.  The  defendant  cannot  bu  treated  as  maker 
on  the  authority  of  Stoney  vs.  Beaubien  and  Cockrdl  vs.  Mil- 
ling. In  each  of  those  cases,  the  indorsement  was  made  at  the 
inception  of  the  note — Acre,  when  it  was  past  due :  there  the  note 
was  payable  to  A.  B.  or  order^  and  the  indorsement  was  by  C. 
D.,  obviously  and  necessarily  a  stranger  to  the  contract, — here 
the  note  was  payable  to  bearer.  Nor  is  the  defendant  a  guar- 
antor, ( Upham  vs.  Prince^  12  Mass.  14  ;  Benton  vs.  Gibson^  1 
Hill,  16,)  for  the  contract  of  guaranty  is,  in  its  nature,  special, 
(Chit,  on  Con.  499,  note  2) :  whereas  this  indorsement  is  general. 
It  is  not  important  to  inquire,  whether  the  defendant  may  be  re- 
garded as  the  drawer  of  a  new  bill ;  for  as  such  his  liability  is  the 
same  as  that  of  an  indorser,  [Gray  vs.  J5cW,  2  Rich.  71).  Then, 
is  the  defendant  liable  as  an  indorser  ?  Prima  facie  he  is,  by 
the  very  terms  of  his  contract :  and,  unless  the  legal  objections 
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suggested  by  ihe  peculiarities  of  the  note  prevail,  he  must  be 
held  so  liable.  The  note  is  payable  to  H.  or  bearer ;  but  one  who 
indorses  such  a  note  may  be  sued  as  indorser.  {Bush  vs.  Reeves^ 
3  Johns.  R.  439 ;  Allwood  vs.  Haseldon,  2  Bail.  467).  It  is  not, 
however,  indorsed  by  the  payee  but  by  defendant,  whose  con- 
nection with  it  does  not  appear  on  its  face.  But  in  the  absence 
of  proof  to  the  contrary,  it  may  be  fairly  presumed  that  defend- 
ant was  the  holder :  the  holder  of  a  note  payable  to  A.  B.  or 
bearer  is  within  the  technical  description  of  the  payee,  (2  BI. 
Com.  467,)  and  as  bearer  may  indorse  it.*  (Story  on  Prom.  Notes, 
§  132 ;  4  Halst.  144.)  The  principle  of  Framptan  vs.  Dudley^ 
(1  N.  &  McC.  128,)  does  not  apply,  because  there  the  note  was 
payable  to  the  plaintiff  himself,  and  the  indorsement  was  made 
at  the  inception  of  the  note.  Oarret  vs.  Butler,  (2  Strob.  193,) 
is  foreign  to  the  questions  here  involved ;  for  the  defendant  there 
was  not  sued  as  indorser ;  and  moreover  the  indorsement  was 
conditional,  and  the  condition  was  not  performed.  Then,  as  to 
the  question  of  diligence.  Constructive  notice  is  sufficient,  and 
the  question  of  diligence  is  one  for  the  jury.  (1  Hill,  62 ;  1  Bail. 
322 ;  2  McC.  388 ;  I  Rich.  397 ;  2  Rich.  71 ;  3  Rich  72).  The 
question  is,  has  the  indorser  suffered  injury  by  the  remissness  of 
the  indorsee  ?  The  insolvency  of  the  maker  shews  that  he  has 
not. 
Kershaw^  contra. 

The  opinion  of  the  Court  was  delivered  by 

Withers,  J.  The  brief  shews  that  the  cause  of  action  was 
an  undertaking,  written  by  Berkley,  on  the  back  of  a  note,  in 
these  words :  "  Dec.  13, 1848.  I  indorse  the  within  note :"— that 
the  note  was  dated  and  due  more  than  seven  months  before  the 
indorsement,  was  made  by  one  Gibson,  and  payable  to  one  Har- 
rison or  bearer.  It  was  not,  therefore,  an  undertaking  by  the  de- 
fendant, at  the  date  of  the  note,  as  in  Stoney  vs.  Beaubien,  (2 
McM.  313,)  and  Cockrell  vs.  Milling,  (1  Strob.  444) ;  and  so  it  is 
not  easy  to  see  that  he  could  be  treated  as  a  maker.  It  is  not 
an  undertaking  upon  an  unnegotistble  note,  for  the  promise  of  the 
maker  is  to  H.  or  bearer.    The  payee  has  not  indorsed  the  note, 
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but  the  legal  interest  therein  may  well  have  vested  in  the  plaintiff 
by  delivery.  The  indorsement  of  the  defendant  is  not  in  blank, 
so  as  to  open  the  question  in  what  character  he  intended  to  be 
liable — nor  is  there  any  evidence  on  the  subject.  He  undertakes 
to  "  indorse  "  a  note,  negotiable  by  delivery,  and  after  due.  We 
know  nothing  of  the  consideration  or  the  circumstances  of  the 
transaction.  He  is  sued  and  charged  (as  a  maker  would  be)  as 
being  indebted  to  the  plaintiflF  by  promissory  note,  a  copy  whereof 
is  indorsed  on  the  process  and  referred  to  accordingly. 

The  plaintiff,  in  his  process,  does  not  declare  in  so  many  words 
whether  he  sues  as  indorsee  or  in  what  particular  character,  nor 
charge  the  defendant  in  any  particular  character.  It  may  admit 
of  question  whether  this  is  enough  where  a  plaintiff  is  driven  to 
treat  himself  as  indorsee  and  the  defendant  as  indorser.  In  the 
case  of  Hilburn  vs.  Pat/singer,  (1  Bail.  97,)  it  was  determined, 
that  conciseness  of  averment  is  allowable  in  the  summary  juris* 
diction ;  that  a  formal  averment  of  demand,  refusal  and  notice, 
was  not  necessary  ;  and  a  statement,  that  defendant "  is  indebted 
as  indorser,"  would  be  sufficient.  However,  this  case  is  not  made 
to  turn  here  upon  that  question,  and  it  will  not  be  discussed. 

We  must  treat  the  defendant,  Berkley,  as  an  indorser — the  lan- 
guage he  uses,  uncontrolled  and  uninterpreted  by  any  proof  of 
circumstances,  drives  us  to  that  result. 

We  have  the  opinion  of  Judge  Story,  fortified  by  the  cases 
which  he  cites  to  section  132  of  his  work  on  promissory  notes,  to 
the  effect,  that  such  a  note  as  that  in  this  case,  though  transfer- 
able by  delivery,  may  also  be  by  indorsement,  on  the  part  of  the 
payee  or  of  any  subsequent  holder.  He  also  thinks,  that  such  an 
indorser  incurs  the  same  liabilities  and  obligations  as  an  indorser 
on  a  note  payable  to  order. 

The  duty  of  the  receiver  of  a  note  indorsed,  arising  from  his 
implied  undertaking  to  have  recourse  to  another  as  primarily 
liable  to  him,  is  to  pursue  the  party  primarily  liable  with  proper 
diligence,  and,  in  case  of  failure,  to  notify  the  person  collaterally 
or  contingently  liable  of  such  failure,  with  proper  diligence  also. 
Hence  the  rule  as  to  presentnient  for  payment,  and  notice  of  non- 
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payment  to  one  who  is  strictly  indorser,  or  who  guarantees  the 
collection  of  a  note  from  another,  according  to  its  terms. 

Though  this  last  is  not  ejcactly  Berkley's  condition,  for  the 
maker  had  already  made  default  when  Berkley  indorsed,  and 
though  we  cannot  certainly  know  whether  Berkley  would  have 
resort  to  the  maker  as  liable  to  him,  yet,  in  the  absence  of 
all  proof  to  the  contrary,  we  must  infer  that  he  made  a  collateral 
promise  to  pay  Gibson-s  debt,  as  indorser  of  a  note  over  due ; 
and  when  the  indorsee  seeks  to  enforce  such  a  liability,  he  must 
shew  some  diligence,  that  shall  be  deemed  reasonable,  in  pursu- 
ing the  maker  as  the  primary  debtor,  and  notice  to  Berkley  of  his 
default.  None  of  our  cases,  thus  far,  have  dispensed  with  this 
much,  as  is  manifested  by  what  was  said  and  determined  in 
Chadwick  vs.  Jeffers^  (1  Rich.  397,)  and  Gray  vs.  Bell^  (2  Rich.  72). 

No  proof  was  made  of  such  diligence  by  the  plaintiff  in  this 
case,  and  we  cannot  relieve  him  from  the  nonsuit  ordered  on  the 
circuit. 

The  motion  is  therefore  dismissed. 

O'Neall,  Evans,  Wardlaw,  Frost  and  Whitner,  JJ. 
concurred. 

Motion  dismissed. 


Robert  Martin  vs.  C.  H.  Rardett. 

In  trespass  to  try  title,  plaintiff,  in  proving  title,  need  not  go  beyond  a  source  from 
which  both  tlie  defendant  and  himself  claimed  to  derive  title. 

Plaintiff  claimed  as  purchaser  of  M.'s  interest  at  sheriff's  sale :  defendant  was  ten- 
ant of  G.,  who  claimed  as  mortgagee  of  M.  and  also  as  purchaser  of  M.'s  interest 
at  sheriff's  sale :    Hddi  that  plaintiff  was  not  bound  to  prove  title  beyond  M. 

SembUy  that  defendant  was  not  estopped  from  showing  that  G.  held  by  a  better  title 
than  the  one  derived  from  M. 

If  plaintiff  make  out  a  defective  title  and  the  circuit  Judge  erroneously  refuse  a  non- 
suit, and  defendant  supplies  the  proof  necessary  to  make  out  the  plaintiff  *8  case, 
plaintiff  will  not  be  nonsuited  in  the  Court  of  Appeals. 

G.  held  a  mortgage  and  judgment  against  M.,  and  there  was  against  M.  another  judg. 
ment  older  than  either  G.'s  mortgage  or  judgment:  under  G.'s  execution  the  mort- 
gaged land  was  sold  by  the  sheriff:  G.  attended  the  salCi  presented  his  mortgage, 
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said  "  that  the  sale  was  made  to  complete  the  tide,"  bid  off  the  land  for  $12,  and 
received  a  conveyance  from  the  sheriff:  the  land  was  afterwards  sold  by  the  sheriff 
under  the  older  execution  and  purchased  by  the  plaintiff  for  9745 :  in  trespass  to 
try  title  against  a  tenant  of  G.,  the  circuit  Judge  submitted  the  question  of  fraud, 
in  the  sale  to  6.,  to  the  jury,  who  found  the  sale  fraudulent  and  void,  and  the  Court 
of  Appeals  refused  to  disturb  the  verdict. 

All  sales  at  auction  ought  to  be  open  to  free  and  full  competition,  and  where  the  pur- 
chaser does  any  act,  the  effect  of  which  is  to  destroy  this  fair  competition,  the  sale 
will  be  void. 

In  an  action  of  trespass  to  try  tide,  a  subsequent  purchaser  at  sheriff's  sale  may  show 
that  a  prior  sheriff's  sale  of  the  same  land,  as  the  property  of  the  same  defendant 
in  execution,  was  fraudulent  and  void,  although  there  had  been  no  proceeding  in 
equity  setting  aside  such  prior  sale. 

Before  Evans,  J.  at  Barnwell,  Spring  Ternij  1852. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows: 
"  It  appeared  from  the  evidence  that  the  land  on  which  the 
town  of  Aiken  was  laid  out,  was  purchased  by  Rogers  and 
Marsh,  but  the  title  was  made  to  Rogers.  Each  effected  sales, 
but  Rogers  made  the  deeds.  A  certain  lot,  now  known  as  Marsh's 
Hotel,  was  sold  by  Marsh  to  one  Nathaniel  Black,  who  received 
a  title  from  Rogers.  Black  improved  the  lot  and  re-sold  it  to 
Marsh,  but  whether  any  conveyance  was  ever  made  to  Marsh 
did  not  appear.  In  1829,  Rogers  and  Latimer  recovered  a  judg- 
ment against  Marsh  for  about  $3,000.  In  1837,  Marsh  mort- 
gaged the  lot  to  one  Jesse  R.  Gary,  to  secure  the  payment  of 
$10,000  due  on  a  bond.  In  1840,  Gary  recovered  a  judgment  on 
his  bond  for  $4,742,  the  balance  then  due.  Under  this  judg- 
ment, the  lot  was  sold  in  1843,  and  purchased  by  Gary  for  twelve 
dollars.  On  the  all^ation  that  this  sale  was  void,  the  lot  was 
subsequently  re-sold  and  purchased  by  the  plaintiff  for  $745. 
The  defendant  was  the  tenant  of  the  heirs  of  Gary,  and  the 
question  was,  who  had  the  better  title.  The  plaintiff  gave  m 
evidence  no  title  beyond  the  sheriff's  deed,  conveying  to  him  the 
lot  as  the  property  of  Marsh.  To  supply  the  deficiency,  he 
offered  the  following :  1.  At  the  sale  under  Gary's  judgment, 
Gary  exhibited  a  paper  which  he  said  was  a  mortgage  from 
Marsh  to  himself.    2.  Notice  to  the  defendant  to  produce  it 
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3,  The  book  of  the  register  of  mesne  conveyances,  where  the  mort- 
gage was  recorded.  Jn  this  way  he  established  the  fact  that  both 
traced  their  title  to  a  common  origin,  and  this  I  thought  was 
sufficient    Nonsuit  refused. 

"  It  was  admitted  on  the  trial  that  Harley,  who  was  not  pre- 
sent, would  prove  that  at  the  sale  at  which  Gary  bought,  he  pre- 
sented a  mortgage  from  Marsh  to  himself  for  the  lot,  and  said 
the  sale  was  made  to  complete  the  title.  This  was  the  evidence 
on  which  the  sale  to  Gary  was  impeached. 

"  The  defendant  oflFered  in  evidence  the  deed  from  the  sheriff 
to  Gary,  dated  4lh  September,  1843 ;  a  release,  without  warranty, 
from  B.  M.  Rogers  to  Gary,  dated  27th  September,  1843 ;  and  a 
deed  from  John  Marsh  and  Milledge  Hankerson  to  Gary,  20th 
October,  1843 ;  and  a  deed  from  B.  M.  Rogers  to  Black,  dated 
20th  January,  1836. 

"  Buckhalter  stated  that  the  original  grant  of  the  land,  on 
which  the  town  of  Aiken  is  built,  was  to  Ephraim  Franklin ;  that 
the  title  passed  to  one  Joseph  Cosnahan,  through  several  inter- 
mediate conveyances ;  that  Marsh  and  Rogers  purchased  from 
Cosnahan  ;  Marsh  paid  half  the  money,  but  the  deed  was  made 
to  Rogers ;  they  sold  lots  alternately ;  Marsh  sold  the  hotel  lot  to 
Black,  and  Rogers  made  the  title ;  Black  afterwards  sold  to  Marsh, 
who  occupied  it  until  the  time  of  the  mortgage  to  Gary  in  1837. 

"  I  was  of  opinion,  that  as  both  parties  claimed  the  land  under 
sales  by  the  sheriff,  the  question  as  between  them  was,  who  had 
the  better  title:  Gary's  was  the  oldest,  and  unless  that  could  be 
impeached  for  fraud,  it  should  prevail.  I  did  not  think  the  de- 
» fendant  had  in  any  way  strengthened  his  title  by  the  supple- 
mental deeds  which  he  had  produced.  The  release  from  Rogers 
was  worthless,  because  Rogers  had  previously  conveyed  to  Black, 
and  the  deed  from  Marsh  and  Hankerson  was  equally  valueless, 
because  there  was  no  evidence  that  either  of  them,  at  the  date 
thereof,  had  any  title. 

"I.I  thought,  and  so  charged  the  jury,  that  Gary's  title  was  the 
best,  and  their  verdict  should  be  for  the  defendant,  unless  there  was 
something  connected  with  the  sale  which  would  render  it  void. 
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"2.  That  mere  inadequacy  of  price  was  no  objection  to  a  sale, 
if  it  was  not  otherwise  objectionable. 

'<  3.  That  all  sales  at  auction  ought  to  be  open  to  free  and  full 
competition,  and  where  the  purchaser  had  done  any  act,  the  effect 
of  which  was  to  destroy  this  fair  competition,  such  as  buying  off 
bidders,  as  in  the  case  of  Hamilton  vs.  HamUtany  the  sale  was 
void.  My  own  opinion  was,  that  Barley's  evidence  (which  was 
all  that  applied  to  this  part  of  the  case)  did  not  come  up  to  the 
decided  cases,  but  the  jury  found  for  the  plaintiff." 

The  defendant  appealed,  and  now  renewed  his  motion  for  non- 
suit, on  the  grounds : 

1.  Because  the  plaintiff  failed  to  make  out  any  title  in  himself. 

2.  Because  his  Honor  admitted  the  record  of  the  mortgage  from 
Marsh  to  Gary. 

And  faiUng  in  that  motion,  then  he  moved  for  a  new  trial,  on 
the  grounds : 

1.  Because  his  Honor  admitted  the  record  of  the  mortgage  from 
Marsh  to  Gary. 

2.  Because  his  Honor  charged  the  jury,  that  since  the  defend- 
ant purchased  at  sheriff  sale  all  the  title  of  John  Marsh,  he  (the 
defendant)  could  not  set  up  any  other  title ;  whereas  it  is  submit- 
ted that  even  if  the  purchase  by  defendant  at  sheriff  sale  was 
fraudulent,  the  defendant  could  fortify  himself  by  showing  (as  he 
clearly  did)  that  the  legal  title  was  not  in  Marsh  but  in  other  per- 
sons, and  in  the  defendant  himself;  nor  was  the  defendant  pre- 
cluded, by  his  purchasing  at  sheriff's  sale,  from  relying  on  some 
other  title,  any  more  than  he  would  have  been  from  resorting  to 
a  possessory  right  after  having  relied  on  a  junior  grant. 

3.  Because  the  verdict  was  contrary  to  law  and  evidence  in 
this,  that  even  if  the  defendant's  purchase  at  sherifi's  sale  was 
fraudulent  and  void,  the  defendant  showed  that  the  legal  title 
was  not  in  Marsh,  but  in  other  persons,  and  in  the  delendant 
himself;  that  is,  in  Gary,  whose  tenant  defendant  was. 

4.  Because  the  verdict  was  contrary  to  evidence  in  this,  that 
there  was  no  proof  that  the  sheriff's  sale  was  fraudulent. 
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5.  Because  the  verdict  is  contrary  to  law  in  this,  that  the 
alleged  fraud  (if  proved)  was  not  sufficient  to  invalidate  Gary's 
title,  which  had  been  a  subsisting  title,  under  a  sheriff's  sale, 
more  than  four  years  before  the  commencement  of  the  plaintiff's 
action. 

Bellivger,  for  appellant,  cited  2  Sp.  53 ;  2  Bay,  429  ;  Id.  474  ; 
2  Strob.  184 ;  3  Strob.  231. 
Bauskett,  Aldrich,  contra,  cited  2  Rich.  Eq.  355. 

The  opinion  of  the  Court  was  delivered  by 

Withers,  J.  The  first  question  to  be  considered  is,  whether 
the  defendant  is  entitled  to  a  nonsuit.  The  motion  proceeds 
upon  the  footing  of  the  general  rule,  that  the  plaintiff  is  to  shew, 
on  pain  of  nonsuit,  in  action  of  trespass  to  try  title,  a  good  and 
perfect  title,  which  implies  that  he  shall  connect  himself  with  the 
oldest  grant  of  the  locus  in  quo,  or  else  produce  proof,  which  is 
held  to  be  equivalent.  The  plaintiff  founds  his  claim  to  be  ex- 
empt from  this  rule  on  the  footing,  that  he  had  shewn  a  claim  of 
title  by  the  defendant  and  himself  from  a  common  source,  to 
wit,  from  one  Marsh  ;  and  the  defendant,  for  the  purpose  of  his 
motion  for  nonsuit,  urges  in  reply  that  the  plaintiff  had  not  shewn 
that  fact. 

Upoh  examining  the  brief,  supported  by  the  notes  of  the  pro- 
gress of  the  trial,  made  by  the  circuit  judge,  we  find  it  had  ap- 
peared in  behalf  of  Martin,  the  plaintiff,  that  Gary,  who  was 
defendant's  lessor,  had  taken  a  mortgage  from  Marsh  as  seized 
in  fee  of  the  premises  in  question :  that  he  had  purchased  the 
same  from  the  sheriff  in  1843,  at  an  official  sale,  under  an  exe  • 
cution  of  his  own  against  Marsh  ;  and  that,  at  a  subsequent  time, 
the  plaintiff  had  bought  the  same  premises,  at  an  official  sale  by 
the  sheriff,  under  an  older  execution  against  Marsh.  We  think 
this  evidence  did  develope  the  fact,  that  both  parties  traced  their 
claim  of  title  to  a  common  source,  sufficiently  to  render  it  im- 
proper to  grant  a  motion  of  nonsuit. 

Supposing,  however,  the  plaintiff  had  left  his  case  defective, 
on  this  head,  and  the  proof  needed  to  shew  a  common  origin  of 
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the  title  claimed  by  both  parties,  appeared  in  the  evidence  ad- 
duced for  the  defendant,  it  does  not  follow  he  would  be  entitled 
to  a  nonsuit  here.  It  was  said  in  the  case  of  Thomas  ^  Ashhy 
vs.  Jeter  and  AbTtey,  (1  Hill,  382,)  as  follows :  "  Even  if  the  pre- 
siding Judge  had  erroneously  refused  the  nonsuit,  and  the  de- 
fendants, in  their  defence,  had  supplied  the  proof  necessary  to 
make  out  the  plaintiffs'  case,  a  nonsuit  could  not  be  directed  here: 
it  was  their  own  imprudence  to  supply  the  proof,  and  when,  upon 
the  whole  proof,  it  appears  that  the  plaintiffs  are  entitled  to  re- 
cover," (and,  we  may  add,  when  the  jury  have  ratified  it,)  "  it 
would  be  sporting  with  justice  to  say,  they  should  be  turned  out 
of  Court  on  account  of  such  an  error  of  the  Judge." 

That  the  plaintiff  need  not  travel  beyond  a  source  of  title, 
common  to  himself  and  his  adversary,  is  sufficiently  established 
by  the  case  just  cited  from  1  Hill  382,  and  Hill  vs.  Robertson^  (1 
Strob.  1). 

The  question  involving  the  merits  of  the  contest,  then  arose, 
to  wit,  which  party  had  the  better  right  to  the  title  conceded 
once  to  have  been  in  Marsh  ?  This  concession  is  not  to  be  re- 
garded as  working  an  estoppel  upon  defendant,  so  as  to  preclude 
him  from  shewing  that  he  had  acquired  a  better  title  than  that 
which  he  had  derived  from  Marsh  ;  nor  was  it  so  treated  in  this 
case,  for  evidence  was  heard  in  his  behalf  designed  for  that  pur- 
pose. The  difficulty  was,  that  he  did  not  prove  the  acquisition, 
by  himself,  of  such  better  title ;  he  only  raised  a  doubt  as  to 
where  the  real,  paramount,  legal  title  was.  Considering  the  rela- 
tion which  these  parties  bore  to  each  other  touching  a  title,  good 
as  to  the  one  or  the  other  of  them,  in  this  contest  that  was  not 
enough,  especially  where  the  defendant  has  gained  the  posses- 
sion of  the  premises  under  a  title  which  he  would  repudiate. 
For  it  will  be  found,  and  may  be  remarked  as  matter  of  illustra- 
tion, that  where  the  doctrine  of  estoppel  (call  it  equitable  or  com- 
mon law  doctrine)  applies  restraint  to  a  tenant  in  favor  of  a 
landlord,  it  is  far  more  stringent,  in  view  of  English  and  Ameri- 
can Courts,  where  the  tenant  would  impute  defects  in  landlord's 
title  existing  when  he  entered  and  those  arising  subsequently, 
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though  he  agreed  to  hold  the  premises,  already  in  possession, 
under  the  landlord. 

Upon  the  question,  which  had  the  better  right  to  the  title 
claimed  by  each,  the  defendant  shewed  that  Gary  acquired  the 
first  conveyance  from  the  sheriff,  Martin  acquired  a  conveyance 
subsequently  from  the  same  quarter.  Without  more,  this  must 
have  placed  the  defendant  on  the  vantage  ground.  But  the 
plaintiff  imputed  fraud  to  the  sale  by  the  sheriff  to  Gary,  founded 
on  the  fact,  that  the  sheriff  sold  under  a  junior^. /a.  in  favor  of 
Gary,  who  attended,  and,  presenting  a  mortgage  from  Marsh  to 
himself  of  the  premises  under  sale,  said,  that  '^  the  sale  was 
made  to  complete  the  title."  The  jury,  applying  the  standard 
prescribed  to  them, — "  that  all  sales  at  auction  should  be  open  to 
full  and  free  competition,"  and  that  a  purchaser  must  do  no  act, 
"  the  effect  of  which  was  to  destroy  this  fair  competition," — have 
affirmed,  that  Gary's  conduct  did  contravene  such  rule  of  law 
and  did  vitiate  the  sale  by  the  sheriff  to  himself.  In  this  they 
differed  from  an  opinion  expressed  by  the  presiding  Judge  in  the 
report,  but  whether  to  the  jury  is  not  stated. 

Without  undertaking  to  form  any  opinion  ourselves  upon  the 
fact,  in  the  present  case  we-  must  allow,  that  when  such  a  ques- 
tion does  arise  in  a  cause,  there  is  no  other  arbitrament  to  which 
it  can  be  submitted  but  that  of  the  jury.  They  have  been  satis- 
fied, in  the  present  instance,  by  the  considerations,  that  a  mort- 
gagee of  the  premises  presented  himself  at  a  sheriff's  sale,  where 
the  rule  of  caveat  emptor  prevails,  with  mortgage  in  hand ;  pro- 
claimed that  the  sale  was  made  to  complete  title ;  that  this  can 
be  accomplished  only  (so  far  as  mortgagee  is  concerned)  in  case 
his  mortgage  be  of  date  prior  to  any  judgment  in  favor  of  another 
against  the  mortgagor ;  that  the  proclamation  naturally  imported 
that  such  was  the  case ;  that  such  was  not  in  fact  the  case;  that 
the  absolute  estate  of  Marsh  was  properly  on  sale  and  is  now 
claimed  to  have  been  sold,  whereas  the  equity  of  redemption 
alone  was  represented  to  be  on  sale,  and  so  represented  by  the 
purchaser  at  that  sale,  and  his  representation  was  adopted  by  the 
sheriff,  at  least  not  repudiated  or  corrected.    We  would  not  ven- 
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ture  so  far  to  trench  upon  the  province  of  the  legal  triers  of  fact 
as  to  reverse  such  their  decision. 

It  has  been  suggested,  however,  at  the  bar,  (and  the  idea  has 
attracted  attention  in  this  Court)  that  there  is  inconvenience,  and 
danger  of  serious  mischief,  in  entertaining  an  action  of  trespass 
to  try  title,  by  a  subsequent  against  a  prior  purchaser  of  the  same 
land,  from  the  same  sheriflf,  sold  as  the  property  of  the  same  de- 
fendant in  executions,  which  are  existing  and  in  force  at  either 
sale, — until,  by  proceedings  in  equity,  the  prior  sale  shall  have 
been  declared  void  and  set  aside.  It  is  suggested  that  the  ques- 
tion of  fraud,  when  presented  collaterally,  may  not  be  thoroughly 
sifted — that  a  mere  mistake  of  opinion,  expressed  with  no  dis- 
honest end,  may  be  confounded  with  the  utterance  of  a  corrupt 
falsehood,  with  deliberate  purpose  of  deception — ^that  all  this 
may  be  imputed  to  a  casual  observation,  when  no  one  regarded 
or  acted  on  it — that  if  such  conduct  as  Gary's  "  chilled  "  the 
sale,  such  as  the  plaintiff's  can  have  no  less  effect,  since  property 
is  pushed  under  the  hammer,  for  the  second  time,  under  most 
forbidding  difficulties  and  a  cloud  of  doubt — and  a  purchaser 
must  be  bold  enough  to  make  up  his  mind  to  unavoidable  litiga- 
tion— that  under  such  circumstances  both  debtor  and  creditors 
are  subjected  to  forfeiture — that,  finally,  a  high  equity  may  be 
submitted  to  a  law  tribunal.  There  is  force  in  such  views.  In 
many  cases  they  must  be  very  potent, — ^yet  it  may  be  answered, 
that  creditor  or  debtor  in  execution  may  resort  to  equity,  and,  as 
we  suppose,  restrain  all  other  proceedings  until  the  remedy  may 
be  exhausted  in  that  jurisdiction.  Besides  cases  may,  perhaps, 
arise  in  a  form  and  under  circumstances  which  we  could  not  ex- 
clude from  this  forum,  upon  any  ground  of  convenience  or  of 
law.  Suppose  a  decree  for  f  25  should  exist  against  a  land  owner, 
and  the  plaintiff  in  execution  should  cause  a  palpably  fraudulent 
sale  of  his  land  for  one-fiftieth  of  its  value,  buy  it  himself,  and 
take  possession — could  we  exclude  a  honafde  purchaser  from 
defendant  in  execution  for  the  full  value  of  his  land  from  his 
action,  simply  because  he  had  to  travel  over  such  a  prior  sale, 
and  extinguish  it,  when  he  could  do  so  by  the  most  overwhelm- 
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ing  evidence  of  fraud  ?  Such  and  like  cases  might  be  conceived, 
as  to  realty  or  personalty,  where  the  expenses  of  litigating  in 
Chancery  might  prove  a  very  formidable  obstacle  to  the  course 
of  justice ; — and  it  cannot  be  maintained  that  a  question  of  fraud 
at  a  sheriff's  sale,  or  in  other  forms,  is  not  cognizable  at  law. 

At  any  rate,  just  such  a  case  as  this,  presenting  the  same  ques- 
tion, in  the  same  form  of  action,  and  decided  in  the  same  way, 
went  before  the  jury  at  Union — and  their  finding  of  fraud  in  the 
sheriff's  sale,  though  not  in  accordance  with  the  opinion  expressed 
to  them  by  the  circuit  judge,  was  sustained  by  the  Court  of  Ap- 
peals at  Columbia.  {Keenanvs,  Pearson^  MS.  May  Term,1830).  (a) 


tried 

lows; 

fendant     It  was  sold  under  the  judgment  of  Thomas  Linam,  vs.  A  R.  Pearson, 

"  The  defendant  relied  on  the  defence  that  the  sale  and  purchase  were  fraudulent. 
A  bill  had  been  filed  in  Equity  to  set  aside  the  sale  on  account  of  the  fraud,  which 
had  been  dismissed  for  want  of  prosecution. 

"  It  appeared  that  the  land  was  sold  b^  a  deputy  of  John  Bates,  while  sheriff  of 
Union.  It  was  sold  on  the  first  Monday  in  March,  1825,  (which  was  the  first  day  of 
the  Court,)  between  the  Court  House  and  the  jail,  and  about  40  or  50  yards  from  the 
former.  Very  few  persons  were  present.  The  plaintiff  and  the  deputy  sheriff,  Thos. 
Bates,  were  seen  walkine  togetlier  a  few  minutes  before  the  land  was  sold.  The 
plaintiff  was  a  junior  juagment  creditor,  and  attended  the  sale  for  the  avowed  pur- 
pose, on  his  part,  of  preventing  the  land  from  being  sacrificed.  The  sheriff  had  been 
directed  by  Mr.  Thomson,  who  was  Linam's  attorney,  to  have  on  Linman's  execu- 
tion a  balance  of  four  or  five  hundred  dollars  uncollected,  and  not  to  sell  the  land  until 
he  was  present.  The  land  was  put  up  and  sold  when  Mr.  Thomson  was  absent. 
The  deputy,  Thos.  Bates,  put  up  the  land  and  the  plaintiff  bid  $500.  Mr.  Gregory, 
standing  by,  said,  if  the  land  was  clear  of  incumbrances  he  would  give  SIOOO:  the 
deputy  asked,  if  he  was  to  consider  his  a  bid :  he  said,  not,  if  the  land  was  not  clear 
of  incumbrances :  the  deputy  made  no  reply,  but  cried  the  plaintiff's  bid  two  or  three 
minutes  and  knocked  it  off  to  the  plaintiff.  The  land  was  proved  to  be  worth  S4000. 
At  the  same  time,  Farr  Bates,  a  brother  of  the  sheriff,  and  the  deputy,  purchased  a 
negro  woman  belonging  to  the  defendant,  sold  by  the  sheriff:  the  plaintiff  lent  him 
the  money  to  pay  for  her.  The  sheriff,  John  Bates,  the  deputy,  Thos.  Batrs,  and 
Farr  Bates,  were  examined,  and  severally  denied  that  there  was  any  fraud  in  the  sale 
or  any  concert  between  them  and  the  purchaser. 

"  I  instructed  the  jury,  that,  unless  the  plaintiff  was  a  party  to  the'fraud  committed 
on  the  defendant  in  the  sale  of  the  land,  the  sale  to  and  purchase  by  him  would  be 
good. 

''  I  recapitulated  the  evidence  to  them,  and  pointed  out  the  evidence  relied  on  by 
both  parties  to  set  aside  or  support  the  sale.  I  advised  them  that  the  evidence  was 
not  sufficient  to  authorize  a  findmg  for  the  defendant 

**  The  jury,  however,  found  for  the  defendant." 

The  plaintiff  appealed  on  the  grounds,  iriter  alia, 

Because  there  was  no  legal  proof,  either  positive  or  presumptive,  of  any  fraud  on 
tlie  part  of  the  plaintiff;  and  the  verdict  was  contrary  to  law  and  evidence,  and 
against  the  clearfy  expressed  opinion  of  the  Court. 

Because  the  case  was  not  a  jproper  one  for  the  Court  of  law  to  pass  on  afler  the 
party  had  failed  to  move  the  Court  to  set  aside  the  sale,  and  let  plaintiff  pay  his 
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Corporation  of  Columbia  vs.  Hunt. 

The  objection  set  down  to  the  admission  of  evidence  on  the 
part  of  the  plaintiff  having  been  abandon^^d  here,  and  the  con- 
siderations herein  before  directed  to  the  other  grounds  of  appeal, 
satisfying  this  Court  that  the  defendant  should  take  nothing  hj 
his  motions,  the  same  are,  therefore,  dismissed. 

O'Neall,  Evans,  Frost  and  Whitneb,  JJ.  concurred. 

Motions  dismissed. 


The  Corporation  of  Columbia  vs.  A.  M,  Hunt. 

Sams  vs.  John  X  Kinsler. 

Action  by  the  Corporation  of  Columbia,  against  a  lot-owner  on  Richardson  street  to 
recover  the  amount  paid  by  plaintiffs  for  placing  stone  curbing  to  the  side-walk  in 
front  of  defendant's  lot:  Held,  that  the  action  would  not  lie — three  members  of  the 
Court  holding,  that  the  proceedings  against  defendant  were  not  authorized  by  any 
ordinance  of  the  corporation — one  of  the  same  three  and  two  others  holding,  that 
an  ordinance  assessing  lot-owners  in  a  particular  street,  for  improvements  made  in 
that  street,  was  not  authorized  by  the  charter  of  the  corporation — and  one  member 
dissenting. 

Before  O'Neall,  J.  at  Richland,  Spring  Term,  1852. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
''In  these  cases  I  have,  as  far  a3  I  could,  given  them  conside- 
ration and  examination. 

money,  and  filed  a  bill  in  Equity  to  set  aside  th^  sale  and  had  abandoned  the  case  in 
£lquity — all  which  went  to  throw  the  plaintiff  off  his  guard. 

A.  W.  Thomstm^  for  the  appellant 
Hemdarif  JoknsUmy  contra. 

May  Term,  1B30.  Per  Cwriam,  The  legal  grounds  cannot  avail  the  plaintiff; 
and  although  the  presiding  Judge  thought  the  evidence  insufficient,  and  so  expressed 
himself  to  the  jury,  yet  as  he  is  now  satisfied  with  the  verdict,  this  Court  cannot  be 
otherwise.  If  the  trial  by  jury  be  as  valuable  as  it  is  ^nerally  considered,  it  must  be 
admitted  that  it  is  in  such  cases  as  this  that  its  value  is  of  most  importance.  They 
know  the  actors,  and  being  themselves  daily  concerned  in  the  business  of  life,  can 
scan  the  actions  of  man  and  develope  his  motives  much  more  readily  than  one  who  is 
confined  to  the  closet. 

Motion  dismissed. 

CoLcocK  and  Johnson,  JJ.  concurring. 
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"  The  Corporation  of  Colvimbia  in  them  demands  from  two  of 
the  corporators  the  expenses  of  placing  stone  curbing  to  the  side 
walks  in  front  of  their  respective  lots  on  Richardson  street. 
This  matter,  from  a  paper  dated  21st  July,  1851,  it  appears,  was 
submitted  to  the  owners  of  lots :  and  a  majority  having  assented 
to  granite  curbing,  the  Council,  at  their  meeting  of  the  4th  of 
August,  directed  the  committee  on  streets  to  procure  the  requisite 
quantity  of  granite,  and  to  place  granite  or  wood  curbing  as  the 
respective  lot-owners  may  prefer. 

"  These  defendants  did  not  sign  the  paper,  nor  in  any  way 
express  a  preference  for  one  material  over  the  other. 

"  The  Town  Council  did  the  work  contemplated,  and  on  the 
2d  of  February,  1852,  ordered  that  all  who  were  in  arrears  for 
the  curbing  should  pay,  on  or  before  the  14th  inst. 

"  These  proceedings  of  the  Council  were  published  in  the 
daily  South  Carolinian. 

"  The  clerk  of  Council  proved  the  procuring  of  the  granite, 
the  placing  it,  and  the  amount  paid  by  the  Council  for  the  work 
thus  done.  He  proved  that  he  presented  to  Mr.  Hunt  his  account 
between  the  2d  and  13th  of  February. 

The  question  in  these  cases  is,  whether  the  Council  possesses 
the  power  to  place  the  curbing  at  the  expense  of  the  lot-owners, 
and  whether  they  have  exercised  the  power  in  a  proper  manner. 

"  According  to  the  7th  section  of  the  Act  of  1805,  power  is 
given  to  the  Council  "  under  their  common  seal,  to  make  all 
such  ordinances,  rules  and  regulations  relative  to  the  streets  and 
markets  of  the  said  town,  as  they  may  think  proper  and  neces- 
sary." 

"  This  confers  all  power  over  the  subject  of  this  controversy. 
The  10th  section  of  the  ordinance  of  1851,  directs  that  each  lot- 
owner  on  Richardson  street,  from  Upper  to  Green  street,  shall 
"  repair,  level,  and  keep  at  his  own  expense  the  side-walk,  but- 
ting on  his  or  her  lot,  according  to  such  directions  as  the  intend- 
ant  and  wardens  may,  from  time  to  time,  give,"  and  then  nro- 
vides  for  a  fine  for  failing  to  do  it  after  ten  days  notice.  And  af- 
ter the  expiration  of  the  notice,  the  chief  marshal  is  directed  to 
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do  the  work,  (if  not  done  by  the  lot  owner,)  "  at  the  expense  of 
the  lot-owner." 

"  This  ordinance,  I  think,  placed  the  repairing,  levelling,  and 
keeping  in  order  the  side- walks  in  the  discretion  of  the  intend- 
ant  and  wardens. 

"  I  regard  the  curbing  as  part  of  this  necessary  work. 

"  The  directions  of  the  intendant  and  wardens  need  not  be 
under  seal.  The  ordinance  was  all  which  was  necessary  to  be 
sealed. 

"  I  regard  the  order  of  the  4th  of  August,  as  the  directions  of 
the  intendant  and  wardens,  and  the  publication  in  the  paper  of 
the  town  as  suj£cient  notice. 

'^  The  plaintiffs  will,  therefore,  take  decrees  for  the  amount  of 
the  respective  accounts  of  the  defendants." 

The  defendants  appealed,  on  the  grounds, 

1.  Because  the  action,  as  brought,  cannot  be  maintained  by 
plaintiff — either  by  virtue  of  any  powers  granted  by  the  charter, 
or  of  the  provisions  of  any  ordinance  passed  in  pursuance 
thereof. 

2.  Because  the  orders  or  regulations  of  the  Council  of  the  4th 
of  August,  1851,  and  of  the  2d  of  February,  1852,  were  not  un- 
der their  common  seal,  and  were  not  duly  promulgated ;  and  if 
considered  merely  as  directions  of  the  intendant  and  wardens, 
are  not  in  pursuance  of  the  10th  section  of  the  ordinance  of 
1851,  or  in  conformity  thereto. 

3.  Because  the  10th  section  of  the "  ordinance  of  1851,  con- 
cerning the  streets  and  pavements,  &c.  is  the  only  rule  of  action 
for  the  Council,  and  they  have  not  proceeded  in  conformity 
thereto,  either  in  respect  to  the  manner  of  fixing  the  liability,  or 
of  collecting  the  same,  and  were  not  entitled  to  a  decree  on  the 
process  alleging  indebtedness  by  account  for  work  done. 

4.  Because,  if  the  demand  is  to  be  considered  as  a  tax,  it  is 
illegal,  because  it  is  imposed  by  a  mere  order  of  Council,  instead 
of  being  enacted  by  ordinance,  and  is  special  instead  of  being 
general  in  its  effect. 

5.  Because  the  said  work  required  is  not  such  repair  as  is  in 
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the  contemplation  of  said  section,  and  if  necessary,  should  have 
been  done  at  the  expense  of  the  town  at  large. 

6.  Because  the  defendants  did  repair,  level,  and  keep  at  their 
own  expense  the  side- walks  butting  on  their  respective  lots,  ac- 
cording to  the  directions  given  by  the  intendant  and  wardens. 

Goodwyn,  Moses,  for  appellants,  cited  Kirk  vs.  NowUl  ^  BuU 
ler,  1  T.  R.  125 ;  1  McM.  328 ;  Franklin  Glass  Company  vs. 
White,  14  Mass.  286 ;  Andover  6^  Medford  Turnpike  Co.  vs. 
Gould,  6  Mass.  44 ;  Cutler  vs.  Middlesex  Co.  14  Pick.  483  ;  4 
Rich.  94 ;  2  Mill,  215  ;  1  Tread.  42 ;  8  Stat.  235  ;  6  Stat.  118 ; 
1 1  Stat  543 ;  7  Stat.  98 ;  9  Stat.  698. 

Arthur,  contra,  cited  Addis.  R.  312 ;  6  N.  H.  499 ;  1  N.  H. 
20 ;  6  Mass.  R.  44 ;  1  Green.  R.  196 ;  1  McC.  360 ;  2  Bail.  164. 

The  opinion  of  the  Court  was  delivered  by 

Wardlaw,  J.  Independent  of  the  efBicacy  of  any  town  ordi- 
nance, the  action  cannot  rest  upon  the  ground  that  defendant's 
promise  to  refund  money,  which  the  plaintiffs  have  expended  for 
his  benefit,  may  be  implied  from  his  silence  whilst  he  saw  the 
work  go  forward,  knowing  that  he  was  expected  to  pay  for  it. — 
The  Council  had  full  right  to  do  the  work,  without  consulting 
the  defendant :  he  could  not  lawfully  have  hindered  it ;  and  he 
declined  to  give  even  that  testimony  of  his  assent,  which  the 
expression  of  a  preference  for  one  material  rather  than  another 
might  have  been  supposed  to  include. 

It  is  true,  that  when  a  corporation  has  no  other  means  of  com- 
pelling its  members  to  pay  the  sums  which  have  been  required 
from  them  according  to  its  by-laws,  it  may  have  the  aid  of  this 
Court,  and  in  an  action  here,  a  promise  by  a  member  to  render 
his  dues  will  be  implied.  {Corporation  of  Columbia  vs.  Har- 
rison, 2  Mill,  213).  This  implied  promise,  however,  presupposes 
and  grows  out  of  an  obligation  enacted  by  a  valid  by-law. 

The  sum  here  demanded  from  the  defendant  is  neither  a  fine 

nor  a  tax.    It  is  not  a  fine,  because  that  is  a  mulct  laid  by  some 

competent  tribunal  for  punishment  of  an  offence,  implying  trial 

and  judgment :  whereas  the  proceeding  against  the  defendant 
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has  been  only  the  demand  from  him  by  a  marshal  of  a  sum  as- 
certained by  calculation  under  a  general  order  which  embraced 
all  persons  who  were  in  arrear  for  the  curbing.  It  is  not  a  tax, 
because  there  was  no  ordinance  imposing  such  a  tax : — it  was 
not  laid  upon  any  property  nor  apportioned  to  the  quantity  or 
value  of  any  thing  besides  the  work  done : — and  the  order  under 
which  it  was  demanded,  was  not  general,  so  as  to  operate  upon 
all  the  corporators  who  owned  the  property  made  by  it  liable  to 
taxation,  but  was  confined  to  a  special  class ;  in  all  which  par- 
ticulars, the  Acts  hereafter  cited  will  show  that  it  is  distinguished 
from  any  tax  which  the  intendant  and  wardens  may  lay,  under 
the  special  grants  that  have  been  made  to  them  of  power  to  lay 
taxes  upon  certain  enumerated  subjects. 

The  sum  demanded  is  then  nothing  but  the  share  which  ha^ 
been  charged  upon  the  defendant  as  a  lot  owner,  according  to 
an  assessment  made  upon  the  lot-owners  of  a  certain  street,  un- 
der an  order  which  was  intended  to  make  them  exclusively 
liable  for  the  expenses  of  a  useful  work  in  that  sti^t,  and 
considered  to  be  more  beneficial  to  them  than  to  other  corpo- 
rators. 

If  there  had  been  a  by-law  ordaining  that  such  work  should 
be  done  and  such  assessment  made,  and  providing  a  mode  of 
proceeding,  there  is  no  room  to  doubt  that  the  law  might,  ac- 
cording to  the  mode  provided,  have  been  executed  by  the 
Council  itself,  its  committee,  officers  or  servants,  under  general 
or  particular  directions  given  by  the  Council  or  by  any  body 
authorized  by  the  by-law.  The  by-law  or  ordinance,  contain- 
ing the  rule,  must  have  been  under  the  common  seal  of  the 
corporation;  but  the  executive  acts  need  not  have  been.  A 
great  difficulty  in  this  case  is,  however,  that  there  was  no  or- 
dinance which  authorized  an  assessment.  The  10th  section  of 
the  Ordinances  of  April,  1851,  (ordinance  of  Columbia,  page  88,) 
provides  that  each  lot-owner  on  Richardson  street  shall  do 
certain  work :  and  that  if  he  should  neglect  to  do  it  after  ten 
days  notice,  he  shall  be  fined,  and  the  marshal,  after  the  ex- 
piration of  the  notice,  shall  cause  the  work  to  be  done  at  his 
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expense.  The  proceeding  thus  ordained  is  very  different  from 
that  which  was  taken  in  the  case  before  us.  If  we  admit 
that  the  curbing  is  within  the  work  contemplated  by  this  sec- 
tion, we  yet  see  that  the  Council,  for  the  purpose  of  securing 
uniform  width  and  proper  height  in  the  pavement,  or  for  some 
other  reason,  determined  to  do  the  work  of  curbing  itself — 
made  no  requisition  for  the  lot-owners  to  do  it,  but  after  it 
was  done  ordered  them  to  pay.  The  objection  is  not,  that 
the  defendant  had  not  notice  of  the  payment  required  from 
him,  but  that  he  had  not  the  opportunity  by  doing  the  work 
himself,  after  notice  that  he  was  required  to  do  it,  to  avoid 
fine  or  expense  as  the  section  contemplates.  I  speak  the 
opinion  of  three  members  of  the  Court,  when  I  say  that  the 
proceeding  against  tho  defendant  is  considered  to  be  unau- 
thorized by  any  ordinance  of  the  town. 

There  are  two  other  members  of  the  Court  who  do  not  clear- 
ly see  the  defect  in  the  ordinances  and  proceedings  of  the  Coun- 
cil :  but  they  and  one  of  the  three  before  mentioned,  are  of 
opinion  chat  an  assessment  upon  lot-owners  in  a  particular 
street  for  improvements  made  in  that  street,  is  not  authorized  by 
the  charter  of  the  Town  of  Columbia,  and  that  a  by-law  of  the 
corporation  ordaining  such  an  assessment  is  consequently  void. 
This  point,  as  indeed  the  one  concerning  the  conformity  of  the 
proceeding  against  the  defendant  to  any  existing  ordinance,  can- 
not be  now  authoritatively  adjudged :  and  I  will  only  indicate 
some  of  the  views  which  prevail. 

In  the  City  of  Charleston,  by  an  Act  of  1764,  ( a )  the  com- 
missioners of  streets  were  authorized  to  level  and  pave  footways, 
sink  drains,  &c.  and  to  assess  the  expense  thereof  upon  the 
owners  of  land  benefitted  thereby,  in  proportion  to  the  value  of 
the  property  benefitted  ;  and  by  the  charter  the  Council  is  vested 

(a  )  Referred  to  by  its  title,  4  Stat.  181,  &  P.  L.  Titles,  XLIX;  but  not  contained 
in  either  work.  Its  provisions  may  be  seen  in  the  case  of  the  City  Council  vs.  Pinek" 
ney,  1  Tx«ad.  42,  3  Brev.  R.  207.  Its  repeal  by  the  Act  of  1785,  in  no  wise  affects 
its  influence  upon  the  construction  of  the  City  charter.  See  1  McC.  360;  7  Stat, 
96,  102. 
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with  all  the  powers  and  authorities,  which  by  law  had  been 
conferred  upon  the  commissioners  of  streets. 

In  the  Town  of  Columbia,  commissioners  of  the  streets  and 
markets  were,  in  1797,  (9  Stat.  380,  sec.  8,)  "  vested  with  all  the 
powers  and  authorities  within  the  limits  of  the  said  town,  which 
the  commissioners  of  the  town  of  Georgetown  are  vested  with, 
within  the  limits  of  Greorgetown.  by  an  Act  "passed  1791.  The 
Act  of  1791,  (6  Stat.  186,)  had  given  to  the  commissioners  of 
the  town  of  Georgetown"  power  to  assess,  according-  to  the 
valuation  of  the  general  taxj  all  the  lots  and  buildings  of  the 
said  toum,  in  such  a  sum  as  they  shall  deem  sufficient  for  keep- 
ing the  streets  and  causeways  of  the  said  town  in  repair." 

In  1798,  (5  Stat.  333,)  provision  was  made  for  more  formal 
appointment  of  the  commissioners  of  the  streets  and  markets  of 
Columbia,  and  their  powers  were  enlarged.  They  were  within 
the  town  vested  with  the  powers  of  Commissioners  of  Roads — 
and  were  authorized  "  to  make,  establish,  and  pass  all  such  rules 
and  regulations  within  the  said  town,  as  they  may  deem  proper 
and  requisite,  for  the  promotion  of  the  quiet  and  safety  of  the 
inhabitants  of  the  said  town,  and  for  the  regulation  of  the 
streets  and  markets" — and  to  impose  and  collect  in  a  summary 
way  fines  on  persons  who  might  infringe  "  their  by4aws,  rules 
and  regulations." 

By  an  Act  of  1805,  (8  Stat.  235,).  the  town  of  Columbia  was 
incorporated,  the  commissioners  of  streets  and  markets  were 
superseded,  and  the  intendant  and  wardens  (in  words  not  mate- 
rially diflFerent  from  those  before  employed  as  to  the  commission- 
ers) "  were  vested  with  full  and  ample  power,  from  time  to 
time,  under  their  common  seal,  to  make  all  such  ordinances, 
rules  and  regulations,  relative  to  the  streets  and  markets  of  the 
said  town,  as  they  may  think  proper  and  necessary,  and  estab- 
lish such  by-laws  as  may  tend  to  preserve  the  quiet,  peace,  safe- 
ty and  good  order  of  the  inhabitants  thereof" — and  to  impose 
and  collect  in  a  summary  way.  fines  and  penalties  "  for  the 
violation  thereof:" — and  further,  "in  addition  to  all  such  fines 
and  penalties  as  may  be  incurred  and  recovered,  and  the  tax  on 
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all  licenses"  granted  by  them,  it  was  made  their  duty  to  lay  on 
all  the  real  taxable  property  within  the  said  town,  ticcording  to 
the  vcUuation  thereof  made  in  the  mode  provided,  a  tax  "  suffi- 
cient to  discharge  and  defray  all  the  expenses  of  carrying  into 
effect  the  rules,  regulations,  and  by-laws  made  and  estabUshed 
as  above  mentioned" — which  tax  should  not  exceed  a  certain 
limit,  and  might  be  collected  as  they  should  direct. 

An  Act  of  1811,  (5  Stat.  642,)  declared  that  the  inhabitants  of 
said  town  are  "  liable  to  work  upon  and  keep  the  streets  of  said 
town  in  good  and  sufficient  repair,  under  the  control  and  direc- 
tion of  the  intendant  and  wardens  thereof,  under  the  same  regu- 
lations and  restrictions  as  the  citizens  of  this  State  are  liable  to 
work  upon  the  public  roads  of  this  State." 

An  Act  of  1819,  (6  Stat.  118,)  enlarged  the  limit  of  the  tax 
which  might  be  imposed  on  all  the  real  property  of  the  said 
town,  "  sufficient  to  discharge  and  defray  all  the  expenses  of 
carrying  into  effect  the  rules,  regulations  and  by-laws  of  the  said 
town." 

An  Act  of  1824,  (6  Stat.  240,  254,)  gave  power  to  lay  a  tax  on 
all  the  personal  taxable  property  within  the  said  town,  construed 
by  another  Act  of  the  same  session,  to  mean  a  tax  of  small 
amount  on  each  slave  within  said  town. 

An  Act  of  1825,  (6  Stat.  261,)  authorized  a  tax  to  be  laid  on 
all  pleasure  carriages  and  other  vehicles  belonging  to  the  in- 
habitants of  said  town,  for  the  use  of  the  corporation. 

An  Act  of  1828,  (8  Stat  365,)  empowered  the  intendant  and 
wardens  to  regulate  sales  at  auction  within  the  town,  to  grant 
licenses  to  auctioneers,  and  to  lay  such  taxes  on  sales  at  auction 
as  they  may  deem  expedient :  and  to  impose  a  tax  on  vehicles 
used  in  the  town  and  owned  by  persons  residing  out  of  it,  not 
exceeding  the  tax  imposed  on  similar  vehicles  belonging  to  resi- 
dents within  the  town. 

By  an  Act  of  ]839,  (11  Stat.  68,)  power  was  given  to  impose 
a  limited  tax  upon  all  merchandize  exposed  for  sale,  or  the  pro- 
ceeds of  all  merchandize  sold  within  the  corporate  limits, — ^upon 
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cdl  dogs  owned  within  the  hmits,  and  upon  ail  slaves  living 
within  the  town  and  owned  by  persons  residing  therein. 

An  Act  of  1818,  (6  Stat  103,)  and  one  of  1848,  (11  Stat.  643,) 
each  authorized  an  imposition  upon  the  taxable  property  within 
the  town,  of  a  tax  to  meet  the  payments  of  money  which  the 
intendant  and  wardens  were  authorized  to  borrow.  The  latter 
Act  gives  the  power  to  lay  a  limited  tax  on  all  incomes  derived 
from  factorage,  employments  and  professions,  and  makes  special 
provision  for  the  collection  of  taxes  imposed  under  it,  but  still 
requires  the  tax  on  real  property  to  be  in  ratio  to  the  valuation, 
not  exceeding  seventy-five  cents  for  every  hundred  dollars. 

It  will  be  seen  how  special  have  been  the  grants  of  the  money 
power ;  how  carefully  a  partial  tax  seems  to  have  been  guarded 
against,  and  how  regulations  leading  to  expenditure  are  restrain- 
ed by  the  necessity  of  defraying  all  the  expenses  of  carrying 
every  regulation  into  eflfect  out  ol  resources  so  cautiously  limited. 

The  requisition  upon  lot-owners  in  Richardson  street,  which 
we  are  now  considering,  falls  not  within  the  provisions  for  street 
or  road  duty,  but  is  additional  to  that,  for  it  is  made  upon  all  of 
these  lot-owners,  whethei  they  have  purchased  exemption  from 
the  ordinary  duty  or  not.  Not  being  an  ordinary  tax,  nor,  as  an 
assessment  upon  particular  persons,  being  expressly  authorized, 
if  it  can  be  defended  at  all,  it  must  be  defended  upon  the  ground 
that  it  is  a  regulation  concerning  streets,  which  comes  under  the 
large  discretionary  powers  given  upon  that  subject.  In  that 
view  the  objections  to  it,  are,  first,  that  it  attempts  to  defray  the 
expenses  of  a  by-law  or  regulation  by  means  different  from  those 
which  the  Acts  containing  the  charter  of  the  town  have  provided: 
and,  second,  that  it  undertakes  to  enforce  the  observance  of  such 
by-law  by  a  mode  different  from  that  of  fine,  which  the  charter 
has  provided  to  the  implied  exclusion  of  all  other  modes.  (See 
McRae  vs.  OCain^  reported  in  Kennedy  vs.  Sowden,  1  McM. 
328 ;  1  T.  R.  125). 

If  an  ordinance  had  directed  that  each  of  a  certain  class  of 
the  corporators  should  pay  a  certain  share  of  the  expenses  which 
might  be  incurred  for  the  repair  .of  the  street  they  lived  upon, 
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and  for  default  of  pa3nnent  after  notice  had  authorized  the  im« 
position  of  a  fine,  then  upon  the  attempt  to  impose  and  collect 
such  fine,  the  question  whether  the  ordinance  transgressed  the 
limits  of  the  charter  would  have  arisen,  free  from  all  the  embar- 
rassment about  form  which  is  felt  concerning  the  demand  now 
ui^ed  against  the  defendant.  To  some  of  the  Court,  it  appears 
that  an  ordinance,  such  as  we  have  supposed,  would  be  merely 
an  attempt  to  exact  an  assessment  indirectly  under  the  name 
of  a  fine,  not  less  unauthorized  than  a  direct  order  to  pay  follow- 
ed by  execution  after  refusal.  Other  members  of  the  Court 
think  that  the  burden  of  certain  expenses  about  the  streets 
should,  in  justice,  fall  upon  the  owners  of  property  in  those 
streets:  that  regulations  made  upon  this  principle  might  be 
guarded  against  abuse  or  oppression,  and  that  the  large  power 
given  to  the  Council  over  the  streets  might  cover  such  regula- 
tions made  in  due  form. 

A  majority  of  the  Court  being  satisfied  that  this  action  cannot 
be  maintained,  a  nonsuit  is  ordered. 

Evans,  Frost,  Withers  and  Whitner,  JJ.  concurred. 

O'Neall,  J.    I  adhere  to  my  circuit  opinion,  and,  therefore, 
dissent. 

Nonsuit  ordered. 


IN  THE  COURT  OF  ERRORS, 

CHARLESTOH,  JMUAEY,  1852. 


The  State  ex  reL  Ed.  Sebring  and  Wm.  Bimie  vs.  The  City 

Council  of  Charleston. 

The  City  Council  of  Charleston  have  not  the  power  to  impose  a  tax  on  dividends  re- 
ceived by  stockholders,  inhabitants  of  the  City  of  Charleston,  on  stock  of  The  State 
Bank  and  The  Bank  of  South  Carolina,— said  Banks,  together  with  all  other  Banks 
of  this  State,  being,  by  their  charters,  exempt  from  the  payment  of  all  taxes. 

4 

Before  Frost,  J.  at  Charleston^  Fall  Terntj  1849. 

This  was  an  application  for  a  writ  of  prohibition.  His  Honor 
pronounced  judgment  as  follows : 

Frost,  J.  The  City  Council  of  Charleston,  by  "an  ordinance 
to  raise  supplies  for  the  year  1849,"  imposed  a  tax  of  five  per 
cent,  on  every  hundred  dollars  of  dividends  received  on  bank  or 
other  stocks,  with  certain  exceptions,  which  do  not  include  the 
State  Bank  and  the  Bank  of  South  Carolina. 

The  relators  applied  for  a  prohibition  against  the  enforcement 
of  the  tax,  and  submitted  the  case,  on  a  brief  written  argument. 

Edward  Sebring  is  a  stockholder  in  the  State  Bank,  and  resists 
his  liability  to  pay  the  tax,  under  an  alleged  grant  of  exemption 
by  the  several  Acts  of  the  Legislature  incorporating  the  Bank 
and  extending  the  term  of  its  incorporation.  By  the  10th  section 
of  the  Act  of  1802,  incorporating  the  Bank,  it  is  declared  that 
"the  said  corporation,  and  the  stodc  thereof,  shall  be  relieved  from 
the  payment  of  all  taxes  during  the  tims  for  which  it  is  hereby 
incorporated."  By  the  Act  of  1822,  the  charter  of  the  Bank  was 
renewed,  "  with  all  the  privileges,  powers,  immunities  and  bene 
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fits,"  enjoyed  under  the  original  charter :  and,  by  the  3d  section, 
it  is  enacted,  that  "  for  the  charter  renewed,"  the  Bank  should 
"  pay  into  the  treasury  of  the  Lower  Division  a  bonus  of  twenty 
thousand  dollars."  The  charter  was  again  renewed,  by  an  Act 
passed  in  1833,  with  all  its  former  "  rights,  privileges,"  &c.,  on 
condition  that  the  corporation  should  pay  "  twenty  thousand  dol- 
lars as  a  bonus." 

William  Birnie,  the  other  relator,  is  a  stockholder  in  the  Bank 
of  South  Carolina,  and  claims  a  like  grant  of  exemption,  under 
the  Acts  incorporating  that  Bank  and  extending  the  term  of  its 
incorporation.  The  Act  of  incorporation  requires  the  Bank  to 
pay  into  the  State  treasury  fifteen  thousand  dollars,  "  and  in  con- 
sideration of  said  payment,  to  be  relieved  from  all  taxes  during 
the  time  for  which  it  is  hereby  incorporated."  By  the  Act  of 
1822,  the  charter  was  renewed  "  with  all  the  privileges,  powers, 
immunities  and  benefits,"  enjoyed  under  the  original  charter,  and 
the  Bank  was  required  to  pay  into  the  treasury  "a  bonus  of 
twenty  thousand  dollars  for  the  charter  renewed."  The  charter 
was  again  renewed  in  1832,  in  terms  similar  and  equivalent  to 
those  used  in  the  Act  of  1822. 

By  the  Act  of  1783,  incorporating  the  City  of  Charleston,  "the 
City  Council  is  vested  with  full  power  and  authority  to  make 
such  assessments  on  the  inhabitants  of  Charleston,  or  those  who 
hold  taxable  property  within  the  same,  for  the  convenience,  safety, 
benefit  and  advantage  of  the  said  city,  as  shall  appear  to  them 
expedient." 

The  institution  of  a  bank  creates  three  interests,  the  subjects 
of  taxation — the  bank,  in  its  corporate  capacity,  or  the  franchise 
of  banking ;  the  capital  of  the  individual  stockholders  invested 
in  the  bank ;  and  the  income,  or  profit,  which  the  stockholder^ 
may  derive  from  funds  so  invested. 

In  Bulow  4*  Potter  vs.  The  City  Council  of  Charleston^  (1 
N.  <k  McC.  627,)  it  was  held,  that  though  the  Bank  of  the  United 
States  could  not  be  taxed,  yet  that  the  stock,  owned  by  individu- 
als, was  a  legitimate  subject  of  taxation.  The  same  distinction 
was  admitted  by  Chief  Justice  Marshall,  in  McCuUoch  vs.  The 
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State  of  Maryland^  (4  Wheat.  436,)  and  is  affirmed  in  Berney 
vs.  The  Tax  Collector^  (2  Bail.  654).  In  the  case  last  cited,  Judge 
O'Neall  maintains  that  the  dividends  or  profits  of  government 
or  bank  stock,  when  paid  to  the  stockholder,  must  be  distin- 
guished from  the  stock ;  so  that  the  former  may  be  taxed,  though 
the  latter  may  be  exempt. 

In  this  case,  the  tax  is  laid  on  the  dividends  or  income  which 
the  relators  may  receive  on  their  shares  in  the  capital  of  the  banks 
respectively. 

It  may  be  admitted  that  the  Legislature  possesses  the  power 
to  declare  any  species  of  property  to  be  exempt  from  taxation, 
and  it  may  also  be  admitted  that  when  these  banks,  by  the  Acts 
incorporating  them,  or  the  stock,  are  declared  to  be  relieved 
from  all  taxes,  other  taxes  were  intended  than  those  to  be 
imposed  for  the  use  of  the  State^  directly  by  the  Legislature,  or 
indirectly  by  the  agency  of  public  functionaries  to  whom  the 
power  of  the  Legislature  may,  for  specific  objects,  be  delegated. 
Yet  only  the  Bank  of  South  Carolina,  and  only  the  corporation 
and  stock  of  the  State  Bank  are  relieved.  The  dividends  or  in- 
come of  the  stockholders  are  not  included  in  this  exemption. 

The  Acts  incorporating  these  banks  are  private  Acts,  and 
should  be  construed  with  a  saving  of  the  rights  and  interests  of 
all  other  persons.  (Dwar.  on  Stat.  7.  Law  Library.)  The  terms 
used  should  be  very  direct  and  explicit,  which  declare  the  inten- 
tion of  the  Legislature  to  divest  the  power  of  taxatfon  which  had 
been  granted  to  the  City  Council  of  Charleston. 

The  motion  for  a  prohibition  is  refused. 

The  relators  appealed. 

The  case  was  first  argued,  February,  1860,  in  the  Law  Court 
of  Appeals,  and  was  ordered  to  this  Court,  where  it  now  came 
on  to  be  heard. 

H.  A.  DeSatissure,  for  appellants,  referred  to  the  sections  in 
the  difierent  bank  charters,  exempting  the  banks  of  this  State 
from  taxation,  and  cited  Weston  vs.  The  City  Council  of 
Charleston,  Harp.  340 ;  S.  C.  2  Peters,  449  ;  Fletcher  vs.  PecA,  6 
Cra.  88  ;  State  Bank  vs.  City  Council^  3  Rich.  342. 
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Porter^  city  attorney,  contra,  cited  8  Stat.  101 ;  3  Rich.  342 ; 
State  vs.  AllcTij  2  McC.  55. 

The  opinion  of  the  Court  was  delivered  by 

Whitner,  J.  These  appellants  resist  the  collection  of  a  tax 
imposed  by  an  ordinance  of  the  City  Council  of  Charleston,  rati- 
fied 24th  April,  1849.  They  are  owners  of  stock  in  the  State 
Bank  and  the  Bank  of  South  Carolina,  and  Council  having  or- 
dained, inter  alia,  "  that  a  tax  be  raised  and  paid  into  the  trea- 
sury of  the  city  of  5  per  cent,  on  every  hundred  dollars  of  divi- 
dends received,"  &c.,  on  such  bank  stocks,  a  suggestion  was 
filed  for  a  prohibition  to  restrain  the  City  Council  from  levying 
this  assessment.  The  prohibition  was  refused  by  the  Judge  on 
circuit,  and,  on  appeal,  the  application  is  here  renewed. 

The  grounds,  as  well  as  a  detailed  statement  of  the  facts,  ap- 
pear in  the  suggestion  of  the  relators,  the  answer  of  the  City 
Council  and  the  report  of  the  Judge. 

The  question  raised  involves  the  power  of  the  City  Council  of 
Charleston  to  tax  dividends  received  on  stocks  in  the  incorpo- 
rated banks  of  the  State  at  all,  as  it  will  be  found  the  objection 
applies  to  all  such  stocks.  The  judgment,  therefore,  eiffects  ex- 
tensive interests,  public  and  private,  and  the  inquiry  demands, 
consequently,  grave  consideration. 

Power  on  the  one  hand,  and  exemption  on  the  other,  are  the 
points  this  Court  have  especially  considered.  The  policy  in- 
volved in  the  exercise  of  the  one,  or  the  supposed  inequaUty  of 
the  other,  belong  to  other  tribunals.  To  declare  the  law,  is 
known  to  be  the  proper  province  of  this  Court ;  and  the  purpose 
will  be  to  confine  it  within  its  proper  sphere.  These  questions 
sometimes  indicate  the  mind  of  the  law  maker,  and  hence  may 
become  subject  of  inquiry.  By  the  Act  "  To  incorporate  Charles- 
ton," of  1783,  the  City  Council  was  invested  with  "  full  power 
and  authority  to  make  such  assessments  on  the  inhabitants  of 
Charleston  and  those  who  hold  taxable  property  within  the 
same,  as  shall  appear  to  them  expedient." 

It  has  been  long  held  in  this  State,  that  the  City  Council  is 
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thus  "  invested  with  the  same  powers  to  impose  taxes  on  legiti- 
mate subjects  of  taxation  as  the  State  itself  possesses."  {Bulaw 
^  Potter  vs.  T%e  City  Council  of  Charleston^  1  N.  &  McC.  527)- 

Without  enlarging  on  the  inquiry  as  to  proper  subjects  of  tax- 
ation by  the  supreme  authority,  it  is  sufficient  for  present  pur- 
poses that  no  doubt  has  been  expressed,  or  is  entertained,  that 
bank  stock  and  the  dividends  thereon,  fall  within  this  category, 
as  a  general  proposition,  and  upon  those,  therefore,  who  object, 
the  burthen  devolves  of  making  out  the  ground  of  exception. 

On  this  branch  of  the  inquiry,  looking  to  the  Acts  creating 
these  institutions,  it  is  found  that  those  persons  who  embarked 
their  capital  in  these  enterprises  were  required  to  pay  a  bonus 
into  the  State  treasury.  As  a  part  of  the  history  of  those  days, 
it  is  known  that  these  sums  were  severally  adjusted  with  much 
nicety  of  calculation,  having  reference  to  the  amounts  to  be  in- 
vested and  the  several  periods  allotted  to  their  corporate  exist- 
ence. In  every  instance,  this  sum  was  required  in  advance,  and 
was  in  consideration  of  certain  powers  and  privileges  conferred 
and  secured.  The  terms  used  are  slightly  variant,  but  the  effect 
is  universally  regarded  the  same.  In  the  argument,  it  is  said 
this  payment  was  in  consideration  of  the  franchise,  and  in  some 
of  the  adjudged  cases,  I  find  judicial  dicta  that  it  is  to  be  regarded 
as  the  consideration  of  the  franchise  and  for  exemption  from 
taxation.  It' is  at  least  a  prompt  payment,  and  so  much,  for  the 
time  being,  withdrawn  from  the  capital  stock,  though  it  may  be, 
in  the  course  of  banking,  refunded  from  the  profits.  The  impli- 
cation is  plain  in  either  view.  Nevertheless,  it  is  worthy  of  re- 
mark, that  in  reference  to  "  The  State  Bank,"  the  charter  provides 
that  "  on  this  payment  the  said  corporation  and  the  stock  thereof 
shall  be  relieved  from  the  payment  of  all  taxes  during  the  time 
for  which  it  is  incorporated  ;"  and  in  reference  to  '^  The  Bank  of 

South  Carolina,"  in  like  manner  it  is  provided,  "  that  in  coTiside- 

» 

ration  of  said  payment,  to  be  relieved  from  the  payment  of  all 
taxes  during  the  time  for  which  it  is  incorporated." 

Hence  these  appellants  claim  to  be  exempt  from  the  operation 
of  the  city  ordinance  in  question,  founding  on  this  contract  their 
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denial  that  either  the  stock  owned  by  them  or  the  dividends  re- 
ceived there'on,  are  to  be  regarded  as  taxable  property. 

Whilst  to  the  city  authorities  is  conceded  the  same  power  to 
tax  legitimate  subjects  that  the  State  itself  possesses,  it  is  equally 
clear  that  nothing  more  has  been  or  could  be  conferred.  It  is  not 
to  be  denied,  that  wherein  the  State  has  tied  its  own  hands,  it 
must  operate  equally  to  fetter  and  restrain  the  City  Council. 
Taxable  property^  by  all  just  interpretation,  is  surely  that  pro- 
perty which  is  liable  to  be  taxed  by  the  State.  In  reference  to 
these  banks,  stocks  and  their  incidents  thus  authorized  and  set 
apart,  what  thereof  may  be  regarded  as  taxable  ? 

It  has  been  settled  by  an  adjudged  case,  {State  Bank  vs.  City 
Council  of  Charleston,  3  Rich.  342,)  that  the  real  property  of 
these  banks,  though  within  the  corporate  limits  of  the  city,  is 
exempt  from  taxation  by  the  City  Council.  The  grounds  on 
which  this  exemption  rests  are  worthy  of  examination.  For, 
however  clear  this  may  be  regarded  now,  there  was  a  day  when 
it  was  not  so  considered,  as  appears  by  efforts  once  made.  The 
terms  used  are,  "  The  bank,"  "  the  said  corporation,"  "  shall  be 
relieved."  Why  was  this  held  to  extend  to  real  property  owned 
by  the  banks  ?  Because,  say  the  Court,  per  O'Neall,  J.,  "  to  be 
intended  for  any  thing  else  than  a  mockery,  an  exemption  of  a 
bank  from  taxation  must  extend  to  something  else  than  the 
bank.  It  is  a  body  corporate,  but  stripped  of  its  funds  and  pro- 
perty, it  wouli  be  difficult  to  find  the  corptisJ*^  The  conclusion 
seems  palpable,  that  if  subjected  to  taxation,  without  property  it 
could  not  be  levied,  so  if  it  is  authorized  to  hold  property  and 
exempt,  such  exemption  must  relieve  the  property :  and  the  sug- 
gestion is  made,  evidently  founded  in  good  sense,  that  '^  an  ex- 
emption of  a  citizen,  without  qualification,  from  all  taxes,  must 
necessarily  exempt  both  his  person  and  property  from  all  tax- 
ation." 

Again,  these  terms  might  well  be  regarded  as  extended  to  the 
relief  of  the  original  stock  by  the  same  course  of  argument 
Although  the  corporation  be  an  "  artificial  being,"  yet  it  is  also  a 
collection  of  individuals  united  in  one  body,  vested  with  a  capa- 
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city  of  acting  in  several  respects  as  an  individual,  according  to 
the  design  of  its  institution  or  the  powers  conferred.  Such  funds 
are  indispensible  to  the  very  being  of  these  corporations.  Not 
yet  having  vitality  until  contributed,  and  expiring  on  the  mo 
ment  and  by  the  act  of  their  withdrawal.  In  one  of  these  char- 
ters,  "  the  stock,"  eo  nomine,  is  "  relieved  from  the  payment  of 
all  taxes,"  and,  as  has  been  already  remarked,  though  the  terms 
used  are  somewhat  different,  it  has  been  conceded  here,  and  so 
held  elsewhere,  that  the  design  was,  and  the  effect  has  been,  to 
place  each  on  the  same  footing.  The  real  and  personal  property 
held  and  owned  as  authorized  by  the  charter,  being  exempt  from 
all  taxation,  it  remains  to  be  seen  whether,  by  all  just  interpreta- 
tion, such  exemption  does  not  include  the  rents  and  profits  flow- 
ing therefrom.  Dividends,  it  is  urged,  are  the  private  property 
of  the  stockholder^  and  when  received  by  him,  become  the 
separate  property  of  the  citizen.  Hence,  as  any  other  property, 
are  fairly  taxable.  This  view,  I  admit,  is  plausible,  but  in  refer- 
ence to  the  case  in  hand,  I  think,  is  fallacious. 

Looking  to  the  true  principle  involved,  and  the  manifest  in- 
tention of  these  contracting  parties,  the  government  on  the  one 
part  and  a  body  of  citizens  on  the  other,  the  creation  and  inter- 
vention of  an  artificial  being  or  the  employment  of  capital  merely 
in  banking  operations,  cannot  lead  to  such  strange  conclusions. 
Relief  of  the  bank  from  all  taxation,  includes  property  of  the 
bank.  Relief  of  the  citizen  from  all  taxation  includes  the  pro- 
perty owned  by  him,  each  as  incidents.  If  this  be  so  of  persons, 
whether  artificial  or  natural,  the  principle  must  equally  apply  to 
things.  If  the  citizen  be  relieved  from  the  payment  of  taxes  by 
contract,  in  consideration  of  a  bonus  paid,  on  a  house  and  lot, 
by  no  fair  construction  could  the  rent  he  might  derive  be  the 
subject  of  taxation,  otherwise  the  benefit  of  his  exemption  would 
depend  alone  on  his  occupation  of  the  premises. 

If  the  citizen,  intending  to  invest  his  private  capital  in  bonds 
at  interest,  should,  on  the  payment  of  a  bonus,  thereby  secuie 
relief  from  taxation  thereon,  as  well  as  the  right  so  to  employ 
his  capital}  by  no  just  interpretation  of  his  contract  could  he  be 
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deprived  of  the  profits  of  his  investment,  by  a  tax  on  the  interest 
accruing  from  year  to  year. 

Profits  on  stock  remaining  in  the  bank  are  not  taxable^  though 
segregated  they  may  be  from  other  funds.  In  what  lies  the 
difference,  when  transferred  to  the  individual  stockholder,  than 
when  held  by  the  stockholders  jointly,  is  not  easily  perceived. 
The  stock  itself,  though  essential  to  the  corporation,  and  subject 
to  certain  liabilities,  is  divided  into  shares,  according  to  the 
amount  contributed  by  each  individual,  each  in  fact  being  owner 
pro  tanto  of  the  original  stock.  The  property  which  each  mem- 
ber possesses  in  it,  in  a  qualified  sense,  is  distinct  and  independ- 
ent of  the  others,  though  bound  together  and  pledged,  as  remarked, 
and  this  stock,  thus  owned  and  held,  is  exonerated  fit>m  taxation, 
and  the  profits,  whilst  in  bank,  likewise  relieved,  though  as  they 
pass  from  its  coffers  and  whilst  yet  unchanged  in  the  hsmds  of 
one  who  composes  a  part  of  the  body  politic,  at  once,  it  is  con- 
tended, incur  a  liability  from  which  they  were  previously  free. 
When  the  distinctive  character  of  the  fund  is  changed,  by  a  dit 
ferent  investment,  in  lands,  slaves,  &c.,  then  the  reason  becomes 
plain  and  the  right  may  well  be  conceded  to  exist. 

It  must  be  borne  in  mind  that  the  stockholders  paid  a  tax  in 
advance  on  the  capital  stock,  for  the  privilege  of  making  profits 
in  a  particular  course  of  business.  By  the  scheme,  the  profits, 
therefore,  have  been  taxed  in  .  anticipation,  virtually,  and  i£,  in- 
stead of  levying  the  tax  in  the  form  of  a  bonusj  a  round  sum  and 
in  advance  for  a  term  of  years,  the  charter  had  provided  a  pay- 
ment of  1  or  2  per  cent,  per  annum,  for  14  years,  on  the  capital 
stock  invested,  declaring  that  in  consideration  thereof  the  said 
stock  should  be  relieved  from  all  taxes,  a  further  assessment  on 
annually  accruing  profits  would  hardly  have  been  thought  oil 

The  right  claimed  acknowledges  no  limit.  The  will  of  the 
corporation,  for  the  time  being,  fixes  the  extent,  these  banks,  with 
many  others,  being  located  in  the  city.  Dividends  here  declared, 
set  apart  and  receivable,  hence  might  be  regarded  subject  to 
taxation  to  any  amount,  according  to  discretion.  Not  only  so, 
but  the  citizen  of  Greenville,  on  such  a  construction  as  that 
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contended  for,  being  a  stockholder  in  these  hanks,  instead  of  an 
exemption  from  all  further  taxation  on  his  investment,  in  consider- 
ation of  his  advanced  payment,  might  find  these  profits  subjected 
to  a  further  tax  by  the  State,  the  tax  assessed  by  the  city  where 
received,  and  a  still  further  tax  by  the  town  of  Greenville,  where 
he  proposed  to  disburse  the  pittance  that  might  remain. 

Stocks  derive  their  value  from  the  dividends  they  yield,  and 
if  such  be  the  shield  they  have  secured  to  them  from  the  com- 
mon burthen  of  taxation,  by  a  previous  contract,  on  a  bonus  paid 
in  advance,  as  a  class  the  owners  of  stock  are  without  protection 
or  guarantee  in  their  contract. 

The  construction  evidently  given  to  this  contract  by  one  of 
the  contracting  parties,  would  be  of  some  avail,  at  least  in  a 
doubtful  question. 

The  Legislature,  from  the  organization  of  these  banks,  includ- 
ing all  incorporated  by  the  State,  on  the  payment  of  the  bonus 
required,  as  well  on  the  original  charter  as  upon  each  renewal, 
has  carefully  abstained  from  all  other  taxation,  as  well  of  divi- 
dends received  by  the  stockholders  as  property  held  by  the  Bank. 
Capital  otherwise  invested,  and  monies  at  interest,  secured  by 
bonds,  notes,  &c.,  accruing  interest  on  money  loaned,  time  and 
again  have  been  resorted  to,  but  always  with  an  exception  of 
banks  incorporated  by  the  Slate,  the  stock  thereof  and  dividends 
thereon.  So,  too,  in  1830,  when  a  tax  was  imposed  "  of  one  per 
cent,  upon  all  dividends  arising  from  stock  owned  by  any  citizen 
of  this  State  in  ail  banks  not  chartered  by  this  State"  the  ex- 
emption of  dividends  arising  from  stocks  in  our  own  banks, 
could  only  be  vindicated  on  the  ground  of  having  already  paid 
a  tax  in  the  form  of  a  bonus.  In  the  case  of  Bemey  vs.  Tas 
Collector^  (2  Bail.  678,)  Harper,  J.,  in  the  opinion  delivered^ 
puts  it  on  the  footing  of  a  contract,  and  that  it  would  be  a  breach 
of  good  faith  to  subject  them  to  further  burthens. 

Cases  have  been  referred  to  as  authorities  in  point,  and  whilst 
it  is  admitted,  that  dicta  of  Judges  may  be  extracted  from  some 
of  the  cases,  yet  it  will  be  found,  I  think,  that  the  cases  them- 
selves are  distinguishable  from  this.    I  allude  to  the  cases  of 
37 
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Bulaw  4*  Potter  vs.  The  City  ComicU  of  Charleston^  (1  N.  & 
McC.  627) ;  McCulloch  vs.  The  State  of  Maryland,  (4  Wheat 
436) ;  Bemey  vs.  Tax  Collector^  (2  Bail.  654) ;  and  Weston  vs. 
City  Council  of  Charleston,  (in  Harp.  Rep.  340,  and  again  2 
Pet.  449. 

The  questions  here  severally  raised  lead  to  an  investigation  of 
the  rights  of  separate  jurisdictions,  claimed  to  be  independent  of 
each  other.  The  taxing  or  contracting  power  of  the  one,  in  no 
way,  it  was  contended,  excluded  the  authority  of  the  other.  Here 
the  right  is  directly  derivative  and  wholly  subordinate. 

In  the  case  of  Bidow  ^  Potter,  certain  distinctions  are  taken, 
as  between  the  Bank  of  the  United  States  and  the  stockholder, 
between  th6  interest  of  the  United  States  and  the  individual 
stockholders,  and  that,  in  consequence,  although  under  the  pe- 
culiar structure  of  our  government  and  this  institution,  it  might 
be  that  the  bank  was  not  the  subject  of  State  taxation,  yet  that 
the  citizen,  or  the  stock  rather,  in  the  hands  of  the  citizen,  might 
be.  Now  here,  the  stock  itself  has  been  shewn  to  be  exempt, 
and  to  the  extent  that  the  foregoing  case  has  shewn  that  the 
commingling  of  private  capital  with  banking  operations  does 
not  necessarily  and  wholly  destroy  its  distinctive  character,  so 
far  at  least  it  vindicates  the  view  I  have  sought  to  maintain.  In 
the  case  of  McCulloch,  the  distinguished  Chief  Justice  Marshall 
is  considered  as  having  conceded  at  once  a  distinction  and  a 
right  to  tax  bearing  directly  on  the  point  here  controverted.  In 
the  opinion  delivered,  asserting  the  restraint  to  tax  the  bank,  he 
intimates  evidently  that  the  principle  on  which  this  rests,  may 
not  extend  to  a  tax  paid  by  the  real  property  of  the  United  States 
Bank,  in  common  with  other  real  property  withm  the  State,  nor 
to  a  tax  imposed  on  the  interest  which  the  citizen  of  the  State 
may  hold  in  the  institution,  in  common  with  other  property  of 
the  same  description  throughout  the  State.  Again,  it  will  be 
seen,  however,  that  subsequently,  in  the  case  of  Weston,  it  was 
held,  that  a  tax,  imposed  by  the  City  Council  of  Charleston,  on 
the  6  and  7  per  cent,  stock  of  the  United  States,  owned  and  pos- 
sessed within  the  limits  of  the  city^  was  not  authorized.  Whether 
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these  distinctions  were  soundly  taken,  was  questioned  by  our 
own  eminent  jurist,  the  late  Judge  Harper,  with  his  accustomed 
modesty,  in  Bemey  vs.  The  Tax  Collector^  nor  was  the  ground 
of  diiSerence  perceived  by  the  clear  mind  of  Johnson,  J.,  as 
expressed  in  the  same  case ;  still  I  must  be  permitted  to  reiterate^ 
that  here,  where  there  is  and  can  be  no  conflict  of  jurisdiction, 
the  real  property  of  these  banks  and  the  interest,  that  is,  the 
stock  the  citizen  holds  in  them,  are  not  taxable  in  this  State,  by 
contract,  founded  on  valuable  consideration.  The  right  of  the 
State  to  exempt  within  its  limits,  is  not  drawn  in  question,  and 
the  binding  obligation  on  all  subordinate  authorities  is  incon* 
testible. 

The  judgment  of  the  Court  below  is  reversed ;  and  it  is  ordered 
that  a  writ  of  prohibition  issue  to  restrain  the  City  Council  of 
Charleston  from  the  collection  of  the  assessment  in  question. 

O'Neall,  Evans,  Wardlaw  and  Withers,  JJ.  and  Dun- 
kin,  Dargan  and  Wardlaw,  CC.  concurred. 

Frost,  J.  dissenting.  The  unanimity  of  the  Court  in  revers- 
ing the  judgment  below,  makes  it  necessary  to  vindicate  the 
circuit  opinion,  by  enlarging  the  grounds  on  which  it  is  rested  in 
the  report.  The  case  on  the  circuit  was  decided  in  submission 
to  the  authority  of  the  cases  cited.  These  decisions  were  the 
law,  until  they  have  been  reversed  by  the  judgment  of  the  Court 
in  this  case.  On  their  authority  it  was  affirmed,  that  a  bank 
presents  three  subjects  for  taxation :  the  bank  in  its  corporate 
capacity,  or  the  franchise  to  bank  :  the  capital  of  the  individual 
stockholders  invested  in  the  bank :  and  the  dividends  or  income 
which  the  stockholders  may  derive  from  the  funds  so  invested. 

In  McCulloch  vs.  The  State  of  Maryland^  (4  Wheat.  436,) 
the  State  of  Maryland  had  imposed  a  tax  on  the  branch  of  the 
United  States  Bank,  in  that  State.  It  was  decided  that  the  bank, 
that  is,  the  franchise  to  bank,  was  exempted,  by  the  Constitution 
of  the  United  States,  from  liability  to  taxation  by  the  States. 
But  Chief  Justice  Marshall,  who  delivered  the  opinion  of  the 
Court,  says,  '<  this  opinion  does  not  deprive  the  States  of  any 
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resources  which  they  originally  possessed.  It  does  not  extend 
to  a  tax  imposed  on  the  interest  which  the  citizens  of  Maryland 
may  hold  in  this  institution,  in  common  with  other  property  of 
the  same  description  throughout  the  State."  This  distinction  is 
recognized  by  Judge  Harper,  in  the  case  of  Bemey  vs.  7^ 
City  Council  of  Charleston.  In  Bulow  ^  Potter  vs.  The  City 
Council  of  Charleston^  ( I  N.  d&  McC.  528,)  the  City  Council 
had  imposed  a  tax  on  United  States  Bank  stock :  and  the  ques- 
tion was,  whether  the  stock  was  not  protected  from  taxation, 
under  the  constitutional  power  of  Congress  to  establish  the  bank. 
In  the  judgment  of  the  Court,  delivered  by  Johnson,  J.,  he  says, 
'^  it  will  not  be  denied  that  the  exercise  of  the  right  of  taxation 
over  the  corporation,  as  a  bank^  would  be  incompatible  with  the 
constitutional  power  of  Congress  to  establish  a  National  Bank." 
But  it  is  affirmed,  that  "  it  does  not  therefore  follow,  because  the 
bank  itself  is  exempted  from  taxation,  that  the  interest  of  an 
individual  stockholder  should  also  be  exempted?^  In  the  case 
of  the  City  Council  of  Charleston  ads.  Weston,  (Harp.  343,) 
Judge  Richardson,  delivering  the  opinion  of  the  Court,  says, 
"  the  distinction  is  manifest  between  a  tax  on  the  institution 
itself  (the  United  States  Bank)  and  a  tax  on  the  interest  of  an 
individual  stockholder.  The  bank  itself  cannot  be  taxed :  but 
to  tax  the  portion  of  the  stock  which  belongs  to  an  individual  is 
not  to  tax  the  institution." 

The  Bank  of  the  United  States  was  constituted  in  the  same 
manner  as  the  "State"  and  "South  Carolina"  banks.  The 
charter  of  each  conferred  the  franchise  to  bank.  The  capital 
of  each  was,  in  the  same  manner,  contributed  by  individuals, 
who  were  stockholders  in  proportion  to  the  amounts  they  contri- 
buted. The  distinction  between  the  Bank  of  the  United  States, 
as  a  corporation,  and  the  stock  oi  interest  of  individuals  in  its 
capital  as  subjects  of  taxation,  was  not  dependent  on  any  thing 
in  the  constitution  of  that  bank  different  from  other  banks :  nor 
can  the  liability  to  taxation  of  the  interest  or  stock  of  individuals 
in  that  bank,  while  the  bank  itself  was  exempted,  be  attributed 


COURT  OP  ERRORS.  573 

Charleston,  January,  1852. 

to  the  circumstance  that  the  bank  itself  was  exempted  under  the 
Constitution  of  the  United  States. 

In  the  cases  cited,  it  was  held,  that  the  Act  of  Congress,  char- 
tering the  bank,  was  constitutional  and  obligatory  on  the  States. 
The  question  was,  what  exemption  might  be  claimed  under  the 
Act  ?  It  was  admitted,  that  the  bank  itself  was  exempted  :  but 
it  was  adjudged  that  while  the  bank  was  exempted,  that  did  not 
exempt  the  interest  or  stock  held  by  individuals  in  its  capital.  If 
the  stock  of  individuals  in  the  bank  was  not  exempted,  it  is 
manifest  that  the  dividends  or  income  of  the  stockholders  could 
not  be.  This  case  of  Sebring  vs.  The  City  Council^  is  entirely 
analagous  to  the  cases  cited.  The  Acts  of  the  Legislature,  in- 
corporating the  "State  "  and  "South  Carolina"  banks,  are  obliga- 
tory on  the  City  Council,  as  the  Act  of  Congress,  chartering  the 
Bank  of  the  United  States,  was  obligatory  on  the  States. .  The 
exemption  which  the  Bank  of  the  United  States  might  claim 
under  its  charter,  the  States  were  bound  to  grant.  The  exemp- 
tion which  the  State  and  South  Carolina  banks  may  claim  under 
their  charters,  the  City  Council  is  bound  to  grant.  By  the  charter 
of  the  South  Carolina  bank,  the  "  bank "  is  relieved  from  the 
payment  of  all  taxes.  If  the  exemption  of  the  corporation,  or 
Bank  of  the  United  States  did  not  exempt  the  interest  of  its 
stockholders  in  the  capital  from  taxation,  neither  can  the  ex- 
emption of  the  Bank  of  South  Carolina  exempt  its  stock- 
holders. Between  the  cases  cited  and  the  present  case,  no  pos- 
sible distinction  can  be  suggested,  except  that  the  Bank  of  the 
United  States  derived  its  privilege  from  an  Act  of  Congress  and 
claimed  it  against  the  State  :  and  the  Bank  of  South  Carolina 
derives  its  privilege  from  an  Act  of  the  Legislature  and  claims  it 
against  the  City  Council  of  Charleston. 

The  case  of  the  State  Bank  is  somewhat  different.  By  its 
charter,  "  the  said  corporation  and  the  stock  thereof  is  relieved 
from  the  payment  of  all  taxes."  In  reference  to  this  case,  and 
also  in  submission  to  the  adjudged  cases,  cited  in  the  report,  it 
was  held  by  the  circuit  Judge,  that  the  dividends  or  income  of 
the  stockholders  in  a  bank,  presented  a  third  subject  of  taxation. 
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distinguishable  from  the  "  bank  itself."  and  from  the  interest  or 
stock  of  individuals  in  its  capital. 

This  was  affirmed  on  the  authority  of  Bemey  vs.  The  City 
Council  of  Charleston,  (2  Bail.  654).  This  case  was  argued 
with  great  learning  and  ability  and  by  eminent  counsel.  It  was 
considered  with  the  attention  due  to  a  case  of  great  moment 
The  three  Judges  who  then  composed  the  Court  of  Appeals,  de- 
livered their  opinions  severally.  It  brought  into  question  the 
constitutionality  of  a  tax  imposed  by  the  State  on  the  dividends 
of  the  United  States  Bank  stock,  owned  by  the  citizens  of  the 
State.    The  tax  was  unanimously  adjudged  to  be  constitutional. 

Judge  Harper  says,  "  with  respect  to  authority,  it  might  be 
enough  to  say,  that  in  the  cases  relied  on,  {McCulloch%  and 
The  City  Council  vs.  Weston,)  the  case  now  before  us  is  ex- 
pressly excepted  by  the  opinion  of  the  Court :"  and  he  cites  the 
passage  from  Judge  Marshall's  opinion,  which  has  been  extracted. 

In  the  opinion  of  Judge  O'Neall,  the  distinction  between  a 
tax  on  stock  and  on  dividends,  is  emphatically  affirmed.  He 
says,  "  an  Act  for  the  legitimate  purpose  of  revenue,  might,  I 
think,  be  constitutional,  even  if  it  were  imposed  directly  on  the 
stock,  owned  by  the  citizens  of  the  State,  in  the  U.  S.  Bank. 
But  the  Act  does  not  impose  a  tax  on  the  stock,  but  on  the  divi- 
dends :  which  are  paid  over  to  the  citizen,  and  which  become 
his  private  and  separate  property,  and  are  not,  at  all,  connected 
with  the  United  States  Bank,  except  that  they  are  derived  from 
it.  As  well  might  a  citizen  contend  that  a  slave,  purchased  by 
him  in  Virginia  with  the  dividends  on  his  stock,  and  brought 
into  this  State,  was  not  liable  to  taxation.  The  absurdity  of 
such  a  proposition  is  too  obvious  to  require  more  than  to  be 
stated.  To  me,  it  appears  equally  absurd  to  contend  that  m- 
come,  derived  from  an  institution,  not  taxable,  after  it  has  been 
separated  from  it,  and  is  in  the  pocket  of  a  citizen,  amenable  to 
all  the  taxing  power  of  the  State,  is  still  not  liable  to  taxation. 
It  is  no  longer  United  States  Bank  stock :  it  is  no  longer  neces- 
sary to  the  operations  of  the  bank :  it  is  private  property."  In 
the  progress  of  the  argument,  the  Judge  says,  "  it  must  be  kept 
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in  mind,  throughout  the  discussion,  that  the  tax  imposed  by  the 
Act  of  the  Legislature,  is  not  on  the  bank :  nor  on  the  stock : 
but  on  a  citizen's  income  derived  from  it."  The  case  is  dis- 
tinguished from  that  of  Weston  vs.  The  City  Council,  on  the 
ground  that  "  a  tax  on  Government  stock,  eo  nomine^  (which  was 
Weston^ s  case,)  may  be  unconstitutional ;  and  yet  the  tax  on 
the  profits,  received  by  a  citizen  from  it,  be  constitutional."  At 
the  conclusion  of  his  opinion,  referring  to  the  case  of  McCulloch 
vs.  The  State  of  Maryland,  the  Judge  says,  "  to  me  it  appears 
that  the  conclusion  of  this  great  Judge  and  constitutional  lawyer 
would  warrant  a  tax  on  the  stock,  held  by  a  citizen  in  the 
United  States  Bank.  Let  that,  however,  be  as  it  may,  I  am 
satisfied,  both  on  general  principles  and  on  the  authority  of  the 
case  of  McCulloch  vs.  The  State  of  Maryland,  that  the  Act 
imposing  a  tax  on  dividends,  arising  from  stock,  owned  by  a 
citizen  of  this  State,  "  in  all  banks  not  chartered  by  the  State, 
(meaning  the  United  States  Bank)  is  constitutional." 

Judge  JoHNso:^  cites  and  approves  McCulloch  vs.  The  State 
of  Maryland.  He  states  the  claim  of  the  relators,  as  ^^  founded 
on  the  circumstance  that  they  are  the  owners  of  stock  in  the 
Bank  of  the  United  States :  and  that  by  a  bonus  paid  to  the 
United  States  for  the  privilege  of  banking,  they  have  purchased 
an  exemption  from  State  taxes."  That  is  precisely  the  ground 
taken  by  the  relators  in  this  case.  They  claim  that  having  paid 
a  bonus  to  the  State  for  the  privilege  of  banking :  and  in  the 
case  of  the  State  Bank  having  been,  by  the  Act  of  the  Legisla- 
ture, as  to  the  "  corporation  and  stock  thereof^"  •'  relieved  from 
the  payment  of  all  taxes  :"  and  in  the  case  of  the  South  Caroli- 
na Bank,  it  having,  in  like  manner,  as  to  the  "  Bank,"  been 
"  relieved  from  the  payment  of  all  taxes,"  the  stockholders  are 
exempted  from  the  payment  of  city  tax  on  their  shares  in  the 
Bank  and  the  dividends  received  from  them.  The  answer  of 
Judge  Johnson  to  the  claim  of  the  stockholders  of  the  United 
States  Bank  to  be  exempted  from  State  taxation,  applies  equal- 
ly to  the  claim  of  the  relators  to  be  exempted  from  city  taxa- 
tion. 
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At  the  conclusion  of  his  argument  he  says — ^'  I  am  persuaded 
that  the  difficulties  about  this  question  have  originated  in  con- 
founding the  person  of  the  citizen  with  the  property  which  he 
owns.  It  is  the  citizen,  and  not  the  property,  which  pays  the 
tax.  The  property  is  referred  to  only  as  furnishing  a  rule,  by 
which  the  amount  which  the  citizen  ought  to  pay,  is  ascertained. 
His  personal  liability  is  measured  by  the  quantity  of  land  he 
owns,  by  his  receipts  of  interest  on  money  loaned,  by  his  profes- 
sional income  or  stock  in  trade : — and  where,  may  I  ask,  is  there 
any  rational  distinction  between  a  tax  imposed  in  respect  of 
these  sources  of  wealth  and  income,  and  wealth  derived  from 
Bank  and  Government  stock."  In  the  case  of  the  CUy  Council 
of  Charleston  ads.  Weston^  Judge  Richardson  says,  (deliver- 
ing the  opinion  of  the  Court,)  "  the  interest  paid  annually  to  the 
stockholders,  when  received  by  them,  has  no  longer  any  connec- 
tion with  the  Bank,  but  then  becomes  money,  belonging  to  the 
individual  in  severalty,  and  is  liable  to  be  taxed,  like  any  other 
piece  of  property,  belonging  to  him." 

These  cases,  on  which  the  judgment  of  the  circuit  Court  was 
rested,  and  which  are  cited  in  the  report,  clearly  recognize  and 
affirm  a  distinction,  as  subjects  of  taxation  between  the  Bank 
itself,  and  the  interest  or  shares  of  individuals  in  the  capital : 
and  the  dividends  or  income  of  the  shares :  so  that  while  the 
bank,  itself,  is  exempted  from  taxation,  the  shares  of  individu- 
als in  the  capital  may  not  be :  and  while  both  the  bank  and  the 
shares  of  individuab  in  its  stock  are  exempted,  that  does  not 
exempt  the  dividends  or  income  of  the  stockliolder.  Even  then 
if  it  be  admitted  that  the  "  Bank?^  of  South  Carolina  is  exempt- 
ed, by  its  charter,  from  taxation  by  the  City  Council,  that  wUl 
not  exempt  the  shares  in  its  capital  which  may  be  held  by  in- 
habitants of  the  City,  nor  the  dividends  and  income  thereof, 
from  taxation  by  the  City  Council.  And  if,  in  the  case  of  the 
State  Bank,  "  tlie  corpoMition  and  its  stock"  are,  by  its  charten 
exempted  from  taxation,  that  does  not  exempt  the  income  or  di- 
vidends, received  from  the  profits  of  their  shares  of  the  capital. 
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by  stockholders,  who  are  inhabitants  of  Charleston,  from  liabili- 
ty to  pay  a  city  tax. 

Thus  far  the  judgment  of  the  Circuit  Court  has  been  support- 
ed by  the  authority  of  the  cases  adjudged,  which  constitute  the 
law,  until  they  are  reversed.  I  will  briefly  add  some  considera- 
tions to  shew,  that,  independently  of  those  decisions,  the  income 
from  stock  in  the  South  Carolina  and  State  Banks  which  may 
be  owned  by  an  inhabitant  of  Charleston,  is  subject  to  taxation 
by  the  City  Council. 

Income  or  profits  constitute  the  most  proper  subject  of  taxa- 
tion :  it  is  more  just  and  equal  than  any  other.  If  honestly 
paid,  it  would  apportion  the  expense  of  government  among  the 
citizens  in  proportion  to  their  ability  to  contribute.  Adam 
Smith,  in  his  Wealth  of  Nations,  Book  5,  c.  2,  says,  "  the  subjects 
of  every  State  ought  to  contribute  to  the  support  of  ihe  govern- 
ment, in  proportion  to  their  respective  abilities :  that  is,  in  pro- 
portion to  the  revenue  which  they  respectively  enjoy  under  the 
protection  of  the  State.  The  expense  of  government  is  like  the 
expense  of  management  to  the  joint  tenants  of  a  great  estate : 
who  are  all  obliged  to  contribute  in  proportion  to  their  respective 
interests  in  the  estate.  In  the  observation  or  neglect  of  this 
maxim  consists  what  is  called  the  inequality  of  taxation." — 
Great  inequality  of  taxation  must  exist  under  the  wisest  system 
of  impost.  It  is  highly  impolitic  to  increase  the  inequality,  by 
the  grant  of  exemption  to  particular  species  of  property.  Every 
presumption  should  be  made  against  such  a  grant.  More  than 
eight  millions  of  dollars  are  invested  in  the  private  banks  in  the 
City  of  Charleston.  This  capital  constitutes  a  large  item  in  the 
amount  of  corporate  taxable  property :  and  is  principally  owned 
by  inhabitants  of  the  city.  These,  by  the  exemption  adjudged 
to  them,  enjoy  the  security  and  advantages  of  the  city,  without 
contributing,  in  rateable  proportion,  to  the  expenses  of  its  gov- 
ernment and  police.  If  the  fortune  and  circumstances  of  an 
individual  permit,  he  may  invest  his  whole  property  in  bank 
stocks,  and  thus  contribute  nothing  to  the  expenses  of  the  city 
government,  however  large  may  be  the  revenue  which  he  enjoys 
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under  its  protection.  The  exemption  throws  the  contribution 
which  the  holders  of  bank  stock  should  make,  on  other  subjects 
of  taxation,  to  the  injury  and  oppression  of  the  owners.  The 
answer  which  the  holders  of  bank  stock  make  to  this  imputa- 
tion, is,  that  in  the  bonus  which  they  paid  for  their  charter,  they 
have  paid,  in  advance,  the  taxes  on  their  stock,  during  the  con- 
tinuance of  the  charter. 

This  leads  to  a  construction  of  the  charters  of  these  banks. 
By  the  charter  of  the  State  Bank,  its  "  corporation  and  stock  are 
relieved  from  the  payment  of  all  taxes  during  the  time  for  which 
it  is  incorporated."  In  consideration  of  the  payment  of  $20,000, 
the  '*  Bank''  of  South  Carolina,  is,  in  like  manner,  "  relieved 
from  the  payment  of  all  taxes."  There  can  be  no  doubt  that 
the  Legislature  might  exempt  the  holders  of  stock,  resident  in 
the  city,  from  liability  to  taxation,  on  account  of  their  stock,  by 
the  City  Council.  But  the  question  is,  has  the  Legislature  done 
so?  It  has  been  argued  that  the  payment  of  the  bonus  was  a 
payment  of  taxes  in  advance.  It  certainly  was  not  the  city  tax 
which  the  relators  paid  into  the  State  treasury,  when  they  paid 
the  bonus.  As  it  was  paid  to  the  State,  the  obvious  conclusion 
is,  that  it  was  for  the  State  taxes.  This  conclusion  is  not 
weakened  by  the  terms  of  the  charter,  that  the  banks  shall 
be  "  relieved  from  all  taxes."  The  most  plain  construction  is, 
that  it  was  intended  the  bank  should  be  relieved  from  the 
payment  of  "  all  taxes,"  in  the  place  of  which  the  bonus  was 
paid.  If  the  exemption  be  claimed  by  purchase,  the  privilege 
purchased  must  be  limited  by  the  consideration  paid.  When 
that  was  paid  to  the  State,  it  is  reasonable  to  infer  that  the 
exemption  was  granted  from  liability  to  taxation  by  the  State. 
The  claim  or  obligation  which  the  payment  of  a  considera- 
tion and  the  terms  of  a  contract  may  create,  are,  in  the  exe- 
cution of  contracts,  limited  to  the  party  who  received  the  con- 
sideration or  who  was  bound  by  the  contract.  The  privilege 
then  claimed  by  the  payment  of  the  bonus,  should  not  be  ex- 
tended to  exemption  from  the  payment  of  corporate  taxes  to 
the  city  of  Charleston. 
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Whether  the  bonus  was  paid  to  the  State  for  all  taxes,  in 
advance,  on  the  capital  of  these  banks:  or  for  the  purchase 
of  the  franchise  to  bank,  and  also  of  relief  from  the  payment 
of  all  taxes,  the  payment  must  exempt  the  banks  from  lia- 
bility to  the  payment  of  all  taxes  to  the  State.  The  State 
cannot  tax  the  capital  twice :  or  is  bound,  by  its  contract,  not 
to  demand  the  payment  of  any  taxes.  But  the  City  Council 
is  not  restrained  by  either  of  those  considerations  from  taxing 
the  inhabitants  of  the  city  for  the  dividends  or  income  of  the 
stock  they  may  own.  This  is  the  obvious  and  conclusive 
answer  to  that  view  of  this  case  by  which  it  is  maintained 
that,  because  the  State  can  not  tax,  the  city  can  not :  and  that 
the  right  of  the  city  to  tax  is  negatived  by  the  fact  that  the 
State  has  never  taxed. 

By  the  charter  of  the  city,  prior  to  the  incorporation  of  these 
banks,  the  Legislature  had  granted  to  the  City  Council  of 
Charleston,  "full  power  and  authority  to  make  such  assess- 
ments on  the  inhabitants  of  Charleston,  for  the  safety,  conve- 
nience, benefit  and  advantage  of  the  said  city,  as  shall  appear 
to  them  expedient." 

A  legislative  grant  should  not  be  so  construed  as  to  divert 
or  derogate  from  a  previous  grant.  Such  a  construction  should 
be  made  only  in  compliance  with  express  terms  of  revocation, 
or  by  necessary  intendment.  Neither,  by  the  terms  of  the  char- 
ter, which  does  not  mention  the  City  Council  of  Charleston ; 
nor,  by  any  reasonable  intendment,  can  the  exemption  claimed 
be  extended  beyond  a  liability  to  taxes  payable  to  the  State. 

The  taxing  power  of  the  City  Council  is  granted  in  the  am 
plest  terms.  It  is  not  restricted,  in  its  exercise  over  the  inhabi- 
tants of  the  city,  to  any  taxable  property  which  they  may  own. 
The  taxes  are  levied  by  an  "  assessment  on  the  inhabitants," 
without  any  qualification  or  restriction  of  the  subjects,  in  respect 
of  which  the  assessment  may  be  made.  An  inhabitant  may  be 
assessed  for  any  thing  and  every  thing.  He  may  be  assessed 
for  a  dog  as  well  as  for  land :  he  may  be  assessed  for  his  capa- 
bilities and  industry  by  a  tax  on  the  income  he  may  receive 
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from  the  "  pursuit  of  any  faculty,  profession  or  employment" 
If  he  has  nothing  else,  he  may  be  liable  to  a  Poll  tax.  The 
power  of  "  assessment"  by  the  City  Council  has  no  other  limit 
than  such  "as  shall  appear  to  them  expedient"  The  inhabitants 
of  the  city  are  made  subject  to  such  assessment  for  the  "  safety, 
convenience,  benefit  and  advantage,"  which  a  residence  in  the 
city  affords  to  them.  Non-residents  under  the  charter  sure  liable 
to  be  assessed  only  "  on  the  taxable  property  which  they  may 
hold  in  the  city."  A  tax  on  the  dividends  of  Bank  stock,  re- 
ceived by  an  inhabitant  of  Charleston  is,  in  effect,  an  assess- 
ment on  him  for  his  income  from  that  investment  The  cases 
cited  shew  that  when  the  dividends  of  Bank  stock  are  paid  to 
the  stockholder,  the  money  received  loses  its  identity,  as  divi- 
dends or  profits  from  the  bank  shares,  and  can  not  be  distin- 
guished from  profits  or  income,  derived  from  any  other  source : 
and  in  the  character  of  revenue,  enjoyed  under  the  government 
of  the  State  or  City,  is  chargable  with  contribution  for  the  ex- 
penses of  the  Grovernment  It  was  admitted  in  the  argument, 
by  the  counsel  for  the  relators,  that  they  might  be  assessed  on 
their  dividends,  under  a  general  income  tax.  But  it  was  con- 
tended that  a  tax  on  the  income  derived  from  bank  stock,  when 
the  income  derived  from  other  sources  of  profit  are  not  taxed,  is 
unequal,  and,  therefore,  illegal.  But  such  a  tax  is  no  more  un- 
equal than  a  tax  on  certain  kinds  of  property,  while  other  kinds 
are  not  taxed.  It  may  be  assumed  that  a  tax  is  levied  on  every 
kind  of  property  in  the  city  which  yields  a  profit  When  the 
subject  from  which  the  profits  are  derived  cannot  be  specifically 
taxed,  the  only  mode  of  enforcing  a  contribution  of  such  profits, 
is  by  a  tax  on  the  profits  themselves  or  the  income  they  afford. 
Thus,  the  profits  made  in  the  pursuit  of  any  "faculty,  profes- 
sion or  employment,"  have  long  been  assessed,  both  by  the  City 
and  the  State.  Yet  it  has  never  been  supposed  that  such  a  tax 
was  unequal,  and,  therefore,  illegal,  because  the  income  from 
many  other  sources  of  profit,  was  not  also  taxed.  Adam 
Smith  says,  that  every  citizen  is  bound  to  contribute  to  the  ex- 
penses, in  proportion  to  the  revenue  which  he  enjoys  under  the 
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Government.  It  is  in  the  neglect  of  this  maxim,  he  says,  that 
the  inequality  of  taxation  consists.  The  tax  on  the  income 
from  Bank  stock  was  designated  by  the  Council  to  enforce  an 
equal  and  just  contribution  to  the  expenses  of  the  city  govern- 
ment and  police.  The  eflFect  of  the  judgment  of  the  Court  on 
the  construction  of  the  charters  of  the  State  and  South  Carolina 
Banks  is,  to  sanction  and  perpetuate  what  Adam  Smith  treats  as 
unequal  and  vicious  taxation :  when  every  citizen  does  not  con- 
tribute to  the  support  of  Government  in  proportion  to  the  reve- 
nue he  enjoys  under  it. 

It  is  to  be  observed  that  the  question  of  the  exemption  of  the 
relators  has  been  considered  as  if  they  were  inhabitants  of  the 
city.  Nothing  to  the  contrary  appears  in  the  i^uggestion,  nor  has 
been  suggested  in  the  argument  of  the  case. 

Johnston,  Ch.  absent  at  the  argument. 

Motion  granted. 


APPENIJDX. 


[The  following  case  was  argued  at  May  Term,  1850,  before 
Evans,  Wardlaw,  Frost  and  Withers,  JJ.  (O'Neall,  J. 
absent  holding  the  circuit  for  Charleston,)  but  the  opinion  was 
not  delivered  until  November  Term,  1850.] 

Benjamin  L.  McLauchlin  vs.  TTie  Charlotte  and  South  Caro- 
lina Rail  Road  Company. 

A  private  individual,  who  brings  case  for  a  public  nuisance,  must  show  a  particular 
direct  damage,  or  peculiar  actual  loss,  to  himself.  The  cutting  off  of  his  facilities 
for  making  an  entrance  to  his  lot  from  a  public  street,  at  a  point  where  he  never  had 
an  entrance  and  has  always  kept  a  fence,  whilst  the  way  he  has  used  remains  un- 
obstructed,  is  not  sufficient  actual  damage :  nor  is  a  temporary  diminution  of  the 
marketable  value  of  his  property,  whilst  the  property  has  been  out  of  the  market 
and  his  enjoyment  of  it  been  uninterrupted.  A  peculiar  loss  which  the  nuisance 
has  occasioned  during  its  continuance,  may  be  repaired  by  private  action,  but  the 
speculative  influence,  which,  if  it  lasted,  it  would  have  had  on  the  value  of  property, 
is  prevented  by  the  abatement  of  the  nuisance,  which  a  public  prosecution  of  the 
offender  may  effect 

If  the  obstruction  of  a  public  street  is  authorized  by  law,  damage,  thence  ensuing  to 
an  individual,  is  damTwm  absque  injuria :  if  the  obstruction  of  it  by  a  Rail  Road 
Company  is  unlawful,  an  action,  by  an  individual,  lies  not,  without  proof  of  direct 
damage,  contra-distinguished  from  contingent  and  probable  loss— and  this,  no  mat- 
ter in  whom  is  the  fee  of  the  street,  nor  by  what  violation  of  charter  the  Company 
he^  done  the  wrong. 

The  plaintiff  can  have  no  action  for  mere  trespasses  on  another's  land :  and  case,  for 
consequential  damages  to  himself,  lies  not  for  annoyances  and  hurt  that  he  has  re- 
ceived from  acts  done  on  land  adjoining  his,  which  the  proprietor  thereof  might  law- 
fully do  in  the  exercise  of  his  dominion  over  his  own. 

Quere:  How  near  to  his  exact  boundary  line,  may  one  dig  without  liability  to  his 
neighbour  1  What  are  the  rights  of  a  lot  owner,  in  the  town  of  Columbia,  to  the 
street  which  is  his  boundary  1 

The  charter  of  the  Charlotte  and  South  Carolina  Rail  Road  Company,  authorizes  the 
Company  to  enter  the  town  of  Columbia  with  their  Rail  Road,  and,  under  certain 
terms,  to  occupy  the  streets. 

If  the  plaintiff's  private  right  of  way  in  another's  land  has  been  obstructed  by  the 
Company,  under  lawful  authority,  he  cannot  have  an  action  for  damages :  he  may 
have  compensation,  if  his  case  falls  within  the  provisions  made  for  compensation — 
otherwise  there  may  be  no  compulsory  remedy  for  either  damages  or  compensation, 
and  if  any  action  lies  for  him,  it  is  not  one  grounded  on  tort 

Difference  between  damages  and  compensation : — rights  of  the  sovereign,  of  the 
grantee  of  a  franchise  for  a  public  improvement,  and  of  thfe  land-owner  whose  Icuid 
has  been  taken  under  the  eminent  domain  and  our  State  Constitution.  The  remedy , 
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by  assessment  of  compensation,  is  here  necessarily  exclusiTe,  where  it  is  applicable 
to  the  subject;  and  where  the  taking  has  been  lawfully  authorized,  but  no  remedy 
for  the  land-owner  provided,  the  action  for  damages  is  excluded. 

The  sections  of  the  charter  examined,  which  require  the  Company  to  prepare  another 
road  in  lieu  of  a  public  road  which  it  may  occupy  and  obstruct  The  require- 
ments therein  demanded  from  the  Company,  are  for  the  benefit  of  the  public;  and 
upon  the  supposition  that  a  lot-owner  in  Columbia  has,  from  the  peculiar  legisla- 
tion concerning  the  town,  a  right  to  maintain  hb  action  for  an  unlawful  obstruction 
of  a  public  street,  without  showing  particular  loss  to  himself,  if  the  terms  imposed 
by  the  charter  have  not  been  violated  by  the  Company  so  as  to  authorize  the  inter- 
ference of  the  State,  no  legal  wrong  has  been  done  to  the  lot-owner:  and  so,  bis 
supposed  rights  in  the  street  may,  in  certain  contingencies,  be  destroyed,  yet  all 
that  is  required  from  the  Company  may  have  been  done. 

The  mere  levelling  of  a  road,  preparatory  to  the  laying  of  a  Rail  Road  stnicture  in 
it,  is  no  obstruction :  and  nothing  else  had  been  done  when  the  plaintiff  com- 
menced this  suit. 

Before  Wardlaw,  J.  at  Richland^  Spring  Term^  1860. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows: 

"Case  10  recover  damages  for  injury  done  to  the  plaintiff,  by 

excavations  and  embankments  in  a  street,  by  which  are  bounded, 

on  one  side,  two  squares  in  the  town  of  Cohimbia,  owned  by 

plaintiff. 

"  The  annexed  diagram,  (a)  represents  twelve  squares  in  the 

(a)  The  following  is  the  diagram  referred  to : 

East. 
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N.  E.  corner  of  the  town  of  Columbia.    A  square  contains  four 
acres,  and  a  street  is  100  feet  wide. 

"  In  the  beginning  of  1848,  the  plaintiff  owned  squares  1,  2, 
3  and  4 ;  and  B.  F.  Taylor  owned  squares  7,  8,  11  and  12.  The 
Charlotte  and  South  Carolina  Rail  Road  Company  was  incorpo- 
rated in  1846,  and  its  charter  was  amended  in  1848.  In  the 
course  of  1848,  a  great  struggle  took  place  between  the  towns  of 
Columbia  and  Camden,  each  desiring  the  Rail  Road  to  pass 
through  or  near  to  it,  in  which  Columbia  prevailed.  The  Town 
Council  of  Columbia  became  a  stockholder  in  the  Company,  and 
by  consent  of  the  stockholders,  the  location  of  the  chief  depot  of 
the  Company  was  left  to  the  Council.  A  committee  was  ap- 
pointed by  the  Council,  and  after  examination  of  various  places 
by  the  committee,  and  efforts  made  by  some  persons  to  carry  the 
'route of  the  road  near  to  the  river,  on  the  west  of  the  town; 
and  by  others,  to  carry  it  outside  of  the  town  on  the  east,  it  was 
decided  by  the  committee  that  the  depot  should  be  south  of 
Laurel-street  and  west  of  Laurensstreet.  No  distinct  evidence 
of  a  report  to  the  Council,  or  of  action  by  the  Council,  was 
offered ;  but  it  appeared  that  the  town  surveyor,  by  direction  of 
the  Council,  assisted  the  Engineers  of  the  road  in  surveying  the 
track  along  the  middle  of  Laurens-street,  towards  the  south,  from 
the  point  where  the  middle  of  the  street  was  attained  after  square 
No.  1  had  been  passed.  The  Company  purchased  squares  8  and 
12  from  Taylor,  and  upon  them  and  the  intervening  street,  deter- 
mined to  make  the  erections  and  tracks  necessary  for  its  depot. 

"In  some  way,  not  explained  by  the  testimony,  permission  to 
pass  through  square  1,  and  near  to  a  corner  of  square  2,  was  ob- 
tained from  the  plaintiff,  and  in  January,  1849,  the  excavation  of 
Laurens-street,  along  the  west  side  of  plaintiff's  square,  4,  was 
made  to  a  depth  of  one  foot  less  than  the  present  depth,  and  the 
earth  thence  excavated,  was  removed  to  the  embankment  north 
of  Laurel-street,  and  west  of  plaintiff's  square,  3. 

"  The  plaintiff,  apprehensive  of  damages  to  his  squares  3  and 
4,  greater  than  he  had  expected  from  the  representations  made 
by  the  Chief  Engineer  of  the  Company,  after  a  remonstrance  to 
38 


686  APPENDIX. 


McLauchlin  vs.  Rail  Road  Company. 


the  Town  Council,  commenced  this  action  February  19, 1849. 
Before,  and  at  that  time,  the  plaintiff  lived  in  his  house  at  the 
S.  E.  corner  of  square  4,  and  had  his  squares,  3  and  4,  enclosed 
by  a  common  fence,  paying  to  the  Town  Council  an  annual 
acknowledgment  for  permission  to  enclose  Laurel-street,  between 
his  squares.  His  approach  to  his  enclosures  was  only  on  Bland- 
ing  street;  his  squares  were  mostly  used  for  agricultural  pur- 
poses, and  no  use  was  made  by  him  of  Laurens-street,  west  of 
his  squares,  which  is  not  served  by  the  street  in  its  present  con- 
dition ;  none  of  the  streets  north  of  Laurel  and  east  of  Winn, 
were  used  by  the  public ;  Laurens-street,  north  of  square  3,  was 
impassable,  on  account  of  a  gully  and  the  swamp  to  which  it 
led,  but  all  of  the  streets  were  known  in  the  plan  of  the  town. 
"Since  that  time,  the  work  of  the  Company  has  progressed. 
Now  the  whole  of  Laurens-street,  between  Blanding  and  Laurel- 
streets,  (except  ten  feet  left  untouched  next  to  square  4,  and 
called  a  pavement,)  has  been  excavated  to  an  exact  level,  and 
the  whole  of  squares  8  and  12,  with  the  intervening  street, 
brought  to  the  same  level ;  18  feet  of  the  level  in  the  street,  next 
to  the  10  feet  pavement,  is  left  as  a  wagon-way,  and  the  remain- 
ing 70  feet  of  the  street  is  occupied  by  the  direct  line  of  railway 
and  two  turn-outs;  lines  of  railway  extend  through  the  depot 
squares  in  various  directions,  and  various  buildings  are  being 
erected  thereon : — at  the  northern  line  of  the  intersection  of  Lau- 
rens and  Laurel-streets,  the  level  track  comes  to  the  natural  sur- 
face, or  attains  grade  (as  it  is  technically  called)  and  there  an 
enrbankment  commences,  which  increases  as  you  go  north  along 
the  plaintiff's  square  3 — the  increase  being  gradual  until  you 
attain  a  sudden  declivity  at  the  northern  line  of  that  square, 
where  the  embankment  is  22  feet  on  the  side  next  to  the  plaintiff, 
but  not  more  than  half  so  high  on  the  other  side,  as  the  ground 
falls  both  to  the  north  and  the  east — the  excavation  along  square 
4,  is  of  an  average  depth  of  four  feet,  and  below  that  is  a  ditch, 
where  the  level  comes  up  to  the  pavement :  the  excavation  con- 
tinues to  a  short  distance  south  of  Blanding-street,'a  convenient 
crossing  of  that  street  is  made  by  cutting  a  slope  on  each  side  of 
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the  railway,  and  this  slope  occasions  a  cut  along  the  south  side 
of  square  4,  for  thirty  feet  from  the  S.  W.  corner,  in  depth  from 
four  feet  to  nothing.  The  crossing  of  Laurel-street  is  impeded 
only  by  the  lines  ot  railway.  No  access  to  the  west  side  of 
square  4  can  be  had,  except  along  the  pavement  from  Blanding 
or  Laurel-street ;  a  bridge  could  not  be  built,  and  to  cut  down 
the  pavement,  would  require  a  slope  extending  into  the  square, 
and  would  cost  the  price  of  digging  and  removing  the  earth. 
Access  to  the  west  side  of  square  3,  can  be  had  only  from  Laurel- 
street,  along  the  eastern  side  of  the  embankment.  The  length 
of  level  railway  in  Laurens-street,  is  not  greater  than  is  indis- 
pensable for  the  uses  of  the  depot ;  and  no  malice,  negligence,  or 
unnecessary  interference  with  the  rights  of  others  was  attributed 
to  the  Company  in  executing  their  plans,  if  the  location  of  the 
road  in  Laurens-street,  and  of  the  depot  where  it  is  situated,  was 
justifiable. 

"  Much  testimony  was  offered  as  to  the  damage  sustained  by 
the  plaintiff.  The  witnesses  were  of  opinion  that  square  4,  and 
the  southern  part  of  square  3,  might  have  alTorded  desirable 
seats  for  private  residences,  and  had  been  materially  lessened  in 
value  by  the  operations  of  the  Rail  Road  Company.  Much  of 
the  depreciation  was  ascribed  to  the  proximity  of  the  railway 
and  the  depot,  and  would,  it  was  thought,  have  resulted  if  there 
had  been  neither  excavation  nor  embankment ;  but  a  portion  of 
it,  (1-2,  1-3,  or  1-4,  according  to  various  estimates,)  was  ascribed 
to  the  cutting  ofif  of  convenient  access  from  Laurens-street  and 
the  cut  in  Bland ing-street.  These  injuries^  it  was  thought,  would 
reduce  the  marketable  value  of  the  plaintiff's  squares,  3  and  4, 
even  if  they  were  to  be  used  for  mercantile  purposes,  and  much 
more  if  they  were  designed  for  private  residences — somewhat  if 
a  purchaser,  for  private  residence,  desired  to^  octupv  an  entire 
square,  and  more,  if  he  wished  to  cut  a  square  into  different  lots — 
less,  if  buildings  were  to  be  put  on  Blanding  and  Laurel-streets, 
as  would  probably  be  desired,  and  more  if  a  front  on  Laurens- 
street  should  be  wanted. 

<*  A  motion  for  nonsuit  was  made,  on  the  grounds  : 
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"  1.  That  the  plaintiff  had  shown  no  special  damage,  which 
entitled  him  to  maintain  an  action  for  a  public  nuisance,  nor  any 
invasion  of  private  right. 

"2.  That  the  Company  had  done  only  acts  authorized  by 
law — no  proof  of  malice,  negligence,  or  impropriety  in  the  man- 
ner of  doing  them  had  been  attempted,  and  if  loss  has  befallen 
the  plaintiff,  it  is  damnum  absque  injuria. 

"  3.  That  if  the  plaintiff  is  entitled  to  compensation  for  injury 
done  to  him,  his  only  remedy  is  by  the  special  proceeding  to  pro- 
cure an  assessment  provided  in  the  charter  of  the  Company ;  his 
recovery  in  this  action  would  enable  him  to  arrest  the  whole  pro- 
gress of  the  Rail  Road. 

"  Reference  was  made  to  the  charters  of  the  Company,  1846, 
11  Stat.  397,  §  1,  2,  10, 15,  17,  18,  22 ;  1848,  11  Stat.  533,  §  1,  9, 
11,  17,  18,  21,  33,  19,  10. 

"  Acts  concerning  the  town  of  Columbia,  the  streets  thereof, 
the  commissioner  of  streets,  the  Town  Council,  <fcc :  3  Brev.  Dig. 
81—1786,  1792,  1707,  1798,  1805,  1808,  1809,  1816,  1849.  Re- 
solution  of  1819. 

"  Cases — Callender  vs.  Marsh,  1  Pick.  418 :  Dodge  vs.  Com- 
missioners  Essex  Land,  3  Met.  382;  12  Mass.  466,  482,  220;  17 
John.  100 ;  3  Paige  C.  R.  45 ;  2  John.  286 ;  4  Term.  796  ;  1  Hill, 
365  ;  ChappelVs  case.  Rice's  R.  384 ;  11  John.  136 ;  11  Pick.  527; 
7  Mass.  254 ;  4  Dall.  206 ;  4  Mason,  115  ;  1  Wash.  C.  C.  152 ; 
Sedgwick  on  Damages,  28, 170,  111,  108;  Harrison  \s,  Berkley, 
1  Sirob.  525  ;  5  Met.  368  ;  8  Cow.  146  ;  14  Conn.  146 ;  6  Taunt. 
28 ;  6  Mass.  454. 

'' I  sustained  the  motion  for  nonsuit.  Some  of  the  observa- 
tions I  made  have  been  misapprehended  by  the  appealing  coun- 
sel. My  general  opinion  was,  that  under  the  law  and  the  evi- 
dence that  had  been  given,  the  action,  in  its  present  form,  could 
not  be  supported.  On  the  argument  in  the  Court  of  Appeals,  the 
various  positions  which  were  assumed  by  counsel,  and  my  views 
concerning  them,  will,  so  far  as  may  be  necessary,  be  explained 
and  understood." 

The  plaintiff  appealed,  on  the  grounds : 
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1.  Because  his  Honor,  the  presiding  Judge,  erred  in  ruling  as 
law,  that  the  <<  Charlotte  and  South  Carolina  Rail  Road  Com- 
pany "  had  the  right,  by  the  Acts  of  the  Legislature  of  1846  and 
1S48,  incorporating  them,  to  enter  the  town  of  Columbia  with 
their  road  and  occupy  and  block  up  the  public  streets  thereof, 
without  other  restraint  than  their  own  discretion. 

2.  Because  his  Honor,  the  presiding  Judge,  erred  in  ruling  as 
law,  that  although  the  Legislature  may  have  set  apart  and  ap- 
propriated the  land  contained  within  the  corporate  limits  of  the 
town  of  Columbia,  for  the  purpose  of  building  up  a  town,  with 
sufficiently  convenient  public  streets  therein,  still  by  virtue  of 
the  said  Acts  of  1846  and  1848,  that  purpose  had  been  super- 
seded to  any  extent  which  might  be  found  necessary,  in  the  opin- 
ion of  the  defendants,  for  the  construction  of  the  road  and  its 
adjuncts. 

3.  Because  his  Honor  erred  in  ruling  as  law,  that  inasmuch  as 
the  Legislature  evidently  contemplated  the  running  of  the  Char- 
lotte and  South  Carolina  Rail  Road  through  towns  and  villages, 
it  followed,  therefore,  that  the  municipal  authorities  of  such  towns 
and  villages  as  the  Company  might  see  fit  to  conduct  it  through, 
must  be  superseded  to  any  extent  that  might  suit  the  conveni- 
ence of  the  Company.  * 

4.  Because  the  town  of  Columbia  being  a  municipal  corpora- 
tion, vested  with  certain  chartered  rights,  among  which  is  the 
right,  by  its  Intendant  and  Wardens,  of  regulating  the  streets 
thereof,  for  the  use  and  convenience  of  the  corporators,  his  Honor, 
the  presiding  Judge,  erred  in  ruling  as  law,  that  the  assent  or 
dissent  of  the  Town  Council,  concerning  the  introduction  into 
the  streets  of  the  town  of  the  said  road,  was  not  at  all  material 
to  its  legality. 

6.  Because,  admitting  that  the  introduction  of  the  Rail  Road 
in  question  within  the  corporate  limits  of  the  town  of  Columbia, 
and  the  consequent  blocking  up  of  its  streets  thereby,  be  no  in* 
vasion  of  the  rights  of  the  corporators,  for  which  the  law  gives 
an  action  in  damages,  on  account  of  a  special  injury  to  a  par- 
ticular corporator,  still,  regarding  the  public  streets  of  the  town 
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as  the  common  highway  of  the  country,  his  Honor,  the  presiding 
Judge,  erred  in  ruling  as  law.  that  the  Charlotte  and  South  Caro- 
lina Rail  Road  Company  had  a  right,  by  virtue  of  the  said  Acts 
of  1846  and  1848,  to  construct  their  road  along  and  across  the 
same,  in  the  manner  they  have  done,  without  a  strict  compliance 
with  the  provisions  of  the  said  Acts. 

6.  Because,  admitting  the  Charlotte  and  South  Carolina  Rail 
Road  Company  to  be  a  public  Company,  and  their  road  a  public 
highway,  still  the  act  complained  of  by  the  plaintiff  is  not  au- 
thoiized  by  the  Acts  of  1846  and  1846,  nor  by  the  common  law, 
that  it  has  no  warrant  in  justice  or  conscience,  that  the  plaintiff 
has  suffered  a  grievous  private  and  special  injury  in  consequence 
of  it,  which  ought  to  be,  and  can  b^,  computed  in  money  by  a 
court  and  jury  in  a  special  action  on  the  case,  and  that  his  Honor, 
the  presiding  Judge,  erred  in  deciding  to  the  contrary. 

7.  Because  his  Honor,  the  presiding  Judge,  erred  in  assuming 
that  the  plaintiff's  action  had  been  brought,  not  to  recover  special 
damages  because  the  defendants  had  interrupted  him  in  the  en- 
joyment of  his  lots,  as  he  had  rightfully  enjoyed  them  previous 
to  the  construction  of  their  road ;  but  to  recover  damages  for  the 
diminution  in  their  value  consequent  upon  the  obstruction  of 
access  thereto. 

8.  Because  it  is  manifest  that  the  plaintiff  has  been  damnified, 
that  no  mode  of  redress  has  been  provided  in  the  Acts  incorpo- 
rating the  Company,  and  that  he  is,  therefore,  entitled  to  his 
common  law  remedy. 

Tradewell,  Gregg j  for  appellant. 
DeSaussure^  Fair^  contra. 

Wardlaw,  J.  delivered  the  opinion  of  the  Court. 

1.  The  plaintiff's  complaint  undergoes  some  variation  in  the 
three  counts  of  his  declaration,  but  the  substance,  beyond  which 
it  is  not  any  where  extended,  is  that  by  excavations  and  em- 
bankments in  public  streets,  by  which  his  squares  are  bounded, 
the  defendants  have  obstructed  his  way  into  and  from  his 
squares,  and  by  this  consequence  and  other  injurious  consequen- 
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ces  of  their  operations  in  the  streets  have  deteriorated  the  value 
of  his  squares.  It  is  then  a  private  action  for  damages  done  by 
a  pubhc  nuisance. 

The  only  way,  which  the  evidence  shews  that  the  plaintiff 
ever  used  to  his  house  or  farm  on  his  squares,  is  through  his 
gates  in  the  S.  E.  corner  of  square  4,  opening  upon  Blanding 
street.  That  way  has  been  in  no  wise  obstructed  by  any  thing 
that  the  defendants  have  done;  The  excavations  which  have 
been  made  in  Laurens-street,  and  near  to  the  crossing  of  the 
Rail  Road  in  Blanding-street,  might  interfere  with  entrance  into 
plaintiff's  squares,  if  entrance  was  desired  at  points  next  to 
those  excavations ;  but  at  all  such  points,  before  the  commence- 
ment of  defendants'  operations  and  ever  since,  the  plaintiff  has 
had  an  unbroken  fence ;  and  whatever  improvements  he  may 
contemplate  or  imagine,  he  does  not  appear  to  have  been  as  yet 
hindered  in  any  use  of  his  squares  which  he  desired. 

The  plaintiff  has  not  then  shewn  that  right  to  maintain  his 
private  action  for  a  public  nuisance,  which  would  have  arisen 
froni  evidence  that  his  only  way  tohis  close  had  been  obstructed 
by  the  stopping  of  the  highway,  (Year  Book,  27  H.  8,  cited  2 
Bing.  N.  C.  281);  or  from  evidence  that  any  direct  loss  of  profits 
and  advantage  had  resulted  to  him  more  than  to  others,  from  the 
obstruction  of  any  way  that  before  had  been  used  to  his  close, 
( Wilkes  vs.  Hungerford  Market  Co,  2  Bing.  N.  C.  281) ;  or 
from  evidence  that  any  actual  harm  had  been  s'offered  by  him 
peculiarly,  from  the  obstruction  of  any  highway.  (Bac.  Abr. 
Nuisance,  D  ;  Chichester  vs.  Lethbridge,  Willes,  71). 

The  plaintiff,  however,  insists  mainly  upon  the  deterioration 
in  the  value  of  his  squares.  In  the  opinion  of  various  witness- 
es., his  squares  have,  by  the  operations  of  the  defendants,  been 
rendered  less  suitable  for  private  residences,  and  less  valuable 
if  brought  into  market ;  but  no  sale  of  them  appears  to  have 
been  lost.  If  every  thing  done  by  defendants  of  which  he 
complains  should  be  undone,  then  he  would  be  in  as  good  a 
condition,  as  if  nothing  of  which  he  could  lawfully  complain 
had  been  done  by  them.    His  complaint  is  of  an  unauthorized 
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obstruction  of  public  streets,  and  to  sustain  such  a  complaint,  a 
particular  direct  damage  must  be  shewn,  (Carey  vs.  Brooks,  1 
Hill,  365 ;  Co.  Litt.  66  ;  Salk.  15).  Any  loss,  that  by  deteriora- 
tion of  property,  or  otherwise,  has  ensued,  may  serve,  but  there 
must  be  some  actual  loss.  Even  in  the  case  of  Baker  vs.  Moore, 
(cited  in  Lord  Raym.  491,  and  as  to  which  Bosanquit,  J.  says, 
(2  Bing.  N.  C.  344,)  that  the  foundation  of  the  action  was  inju- 
ry, occasioned  to  the  plaintiff  by  the  deterioration  of  his  proper- 
ty,) whilst  it  was  held  that  the  action  would  lie  for  obstruction 
of  a  common  way,  in  consequence  of  which  plaintiff's  tenants 
who  had  used  the  way  departed,  per  quod  the  plaintiff  lost  the 
profits  of  his  houses,  judgment  was  arrested  because  plaintiff 
had  not  shewn  himself  possessed  of  any  tenement  in  which 
there  was  a  tenant :  he  could  not  be  damnified  if  he  had  not 
any  house.  A  mere  temporary  diminution  of  marketable  value, 
whilst  the  property  is  out  of  market,  and  the  owner's  enjoyment 
of  it  is  uninterrupted,  is  no  actual  loss,  but  only  matter  of  specu- 
lation which  ceases  when  the  cause  of  diminution  is  removed. 
An  unlawful  obstruction  of  a  highway,  like  any  other  nuisance, 
is  not  contemplated  to  be  perpetual,  but  after  conviction  upon 
indictment,  it  is  abated  at  the  cost  of  the  offender.  (1  Russ.  on 
Crimes,  32S).  A  peculiar  loss,  which  it  has  occasioned  during 
Its  continuance,  may  be  repaired  by  a  private  action,  but  the 
speculative  influence  which,  if  it  lasted,  it  would  have  had  on 
the  value  of  property,  is  prevented  by  the  abatement  of  the 
nuisance. 

The  evidence  does  not  th.m  sustain  the  plaintiff's  right  of 
action,  as  he  has  himself  stated  it,  and,  in  strictness,  no  more 
need  be  said  to  justify  the  order  for  non-suit  which  was  made 
on  the  circuit.  But  the  third  count  does  not  explicitly  allege 
that  the  streets  obstructed  were  public  streets, — the  parties,  with- 
out looking  to  the  pleadings,  have  in  this  Court  argued  the 
merits  of  the  case,  and  it  seems  to  be  desired,  that  an  opinion 
should  be  pronounced  upon  the  case  made  by  the  evidence,  a3 
if  every  allegation  that  plaintiff  might  have  made,  had  been 
made.    We  will,  therefore,  proceed. 
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2.  There  has  been,  in  the  argument,  a  minute  examination  of 
the  various  Acts  of  the  Legislature  concerning  the  Town  of  Co- 
lumbia, (3  Brev.  Dig.  74,)  for  the  purpose  of  settling  the  question, 
Where  does  the  fee  of  the  streets  of  the  town  abide — in  the 
State,  in  the  commissioner  of  the  town,  in  the  Town  Council, 
or  in  the  owners  of  adjoining  lots? — and  again,  another  ques- 
tion as  to  the  legal  character  of  the  street?.  Are  they  public  high- 
ways, or  mere  private  property,  or  of  a  mixed  character  as  open 
places  so  connected  with  the  adjoining  squares,  that  whilst  they 
are  for  the  common  use  of  all  citizens,  the  owners  of  adjoining 
lots  have  in  them  a  peculiar  right  ?  Neither  of  these  questions 
will  be  decided  now,  for  here  it  suffices  to  shew,  that  in  no  view 
can  the  plaintiff  sustain  this  action. 

If  the  streets  are  ordinary  highways,  and  their  obstruction 
has  been  authorized  by  law,  no  right  remains  for  an  individual 
to  complain,  by  action  at  law,  of  peculiar  damage  done  to  him 
by  an  act  detrimental  to  the  public,  which  public  authority  has 
sanctioned.  If  an  unauthorized  obstruction  of  a  public  high- 
way has  been  made,  then  whether  the  company  is  without  char- 
ter, or  has  exceeded  its  chartered  powers,  whether  the  right  to 
enter  the  town  is  not  conferred  by  the  charter,  or  a  condition  re- 
quired before  it  shall  occupy  a  street  has  not  been  complied 
with, — still  there  exists  only  the  case  which  is  alleged  in  the 
declaration, — a  nuisance  done  of  which  an  individual  com- 
plains,— and  the  action  cannot  be  sustained  without  proof  of  di- 
rect damage  already  sustained,  contra-distinguished  from  con- 
tingent and  probable  loss  apprehended  : — and  such  is  the  case, 
wheresoever  the  fee  of  the  highway  may  be. 

3.  If  the  streets  by  which  plaintiff's  squares  are  bounded  are 
not  highways,  but  merely  unoccupied  land  owned  by  some  other 
person,  then,  no  matter  in  what  body  or  person  the  title  is  vest- 
ed, the  plaintiff  cannot  have  an  action  for  damages  done  to  that 
land  by  excavations  or  other  acts,  which  would,  if  not  justified, 
be  trespasses  against  the  owner :  and  his  action  for  consequen- 
tial damages  to  his  property  occasioned  by  such  acts,  must  shew 
a  wrong  done,  as  well  as  natural,  proximate  loss,  resulting  there- 
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from.  (  a )  Whatever  the  owner  might  do,  the  defendants,  ex- 
empt from  all  imputation  of  malice  and  unchallenged  by  the 
owner,  may  do  without  liability  to  the  plaintiff.  Whether  the 
owner  of  an  adjoining  lot  may  dig  to  his  exact  boundary  Une, 
or  only  so  close  that  his  neighbor's  earth  will  not  naturally  slide 
into  his  excavation,  it  is  clear  that  here  no  excavation  has  been 
made  so  near  the  plaintiff's  land,  as  to  give  an  action  on  that 
account  only.  ( b )  The  residence  of  the  plaintiff  may,  by  the 
excavations  that  have  been  made,  have  been  rendered  less  com- 
fortable and  elegant :  so  witnesses  think  it  would  have  been  by  the 
mere  existence  of  the  Rail  Road  and  depot  in  his  neighborhood, 
(of  which  he  has  not  complained  and  could  not  complain) :  and 
so  it  might  have  been,  by  the  establishment  on  land  adjoining 
his  of  a  public  school,  the  erection  thereon  of  a  theatre,  or  the 
doing  of  any  one  of  the  thousand  acts,  which  the  owner  of  ad- 
joining land  may  lawfully  do,  to  the  great  offence  of  the  taste  or 
fancy  of  a  neighbor,  and  even  to  his  great  annoyance  and 
hurt.  Every  land-owner  is  supposed  to  anticipate  the  possibili- 
ty of  uses,  consistent  with  law,  yet  unpleasant  and  harmful  to 
him,  being  made  of  adjoining  lands,  and  to  prevent  such  possi- 
bility by  extension  of  his  domain,  or  to  indemnify  himself  against 
it  by  abatement  of  the  price  when  he  purchases. 

4.  The  plaintiff,  however,  urges  strongly  his  rights  derived 
from  the  circumstances  which  have  attended  the  establishment 
and  growth  of  the  Town  of  Columbia.  The  State  purchased 
the  land,  caused  a  town,  with  streets  and  squares,  to  be  laid  out, 
sold  the  lots  of  the  squares  bounded  by  streets,  and,  in  its  legis- 
lation concerning  the  closing  of  some  streets,  has  recognized  the 
right  of  the  owners  of  lots,  bounded  by  streets  to  be  closed,  to 
object  ( c ).  The  town  is  yet  so  imperfectly  built  that  many  lots 
and  some  whole  squares  are  unoccupied  and  even  unenclosed — 
some  streets  have  never  been  opened  so  as  to  be  actually  used 
by  the  public,  or  even  by  the  owners  of  adjoining  lots,  yet  the 

(  a  )  Harrison  va.  Berkley^  1  Strob.  525. 
(  b  )  WyaU  vs.  Harrison,  3  B.  &  Ad.  871 ;  Dodd  vs.  flWww,  1  Ad.  &  E.  493;  CW- 
lender  vs.  Marshy  1  Pick.  418.  (  ^  )  6  Stat  53. 
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Streets  laid  out  are  looked  to  by  the  owners  of  vacant  lots  as 
valuable  appurtenances  to  be  enjoyed  at  their  pleasure.  Hence 
it  is  argued,  that  in  every  street  butting  on  a  lot,  the  lot-owner 
has  an  interest  greater  than  other  citizens  have,  from  which 
such  actual  loss  as  would  sustain  an  action  for  wrongful  ob- 
struction of  the  street  must  necessarily  be  implied. 

Without  questioning  the  deduction  here  made,  let  us  see 
whether,  under  any  form,  which  can  be  given  to  the  interest 
thus  imputed  to  a  lot-ownar  in  a  street  which  is  his  boundary, 
the  present  action  can  be  sustained. 

The  interest  must  be  either  a  private  right  of  way  in  the 
street,  or  some* anomalous  right  of  a  private  individual  in  a  pub- 
lic highway,  which  is  of  necessity  invaded  by  the  obstruction  of 
the  highway. 

5.  If  the  plaintiflf  had  a  private  right  of  way  in  Laurens 
street,  then  his  action  on  the  case  lies,  if  the  obstruction  of  the 
street  has  been  made  without  lawful  authority.  This  requires 
an  examination  of  the  objections  which  he  has  made  to  the 
authority  of  the  Rail  Road  Company,  under  its  charter,  to  occu- 
py the  said  street. 

The  first  charter  was  granted  to  the  company  in  1846,  (11 
Stat.  397).  A  second  charter  was  granted  to  it  in  1848,  by  an 
"  Act  to  produce  conformity  in  the  charters  granted  to  the  Char- 
lotte &  South  Carolina  Rail  Road  Company  by  the  States  of 
North  and  South  Carolina."  (11  Stat.  533).  The  latter  Act, 
§  33,  provides,  that  "  the  charter  heretofore  granted  to  the  Char- 
lotte (fe  South  Carolina  Rail  Road  Company,  shall  continue  of 
force  except  in  so  far  as  it  may  be  repugnant  to  the  provisions  of 
this  Act."  Of  course  any  increased  authority  given  by  the 
second  Act,  is  additional  to  the  authority  conferred  by  the  first ; 
any  unconditional  enactment,  by  the  second,  of  a  provision  sub- 
ject to  a  condition  by  the  first,  removes  the  condition ;  and  where 
a  power  to  be  exercised  upon  terms  is  granted  to  the  company 
by  both  Acts,  but  the  terms  are  made  more  advantageous  by  th 
second,  the  company  may  avail  itself  of  the  advantageous  modi- 
fication. 
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The  plaintiff  objects,  first,  that  the  charter  gives  to  the  com- 
pany no  authority  to  enter  the  Town  of  Columbia  with  its  Rail 
Road.  In  direct  terms,  such  authority  is  not  given :  but  the  §  9 
of  the  Act  of  1848,  authorizes  the  construction  of  a  Rail  Road 
from  same  point  on  the  South  Carolina  Rail  Road  to  the  Town 
of  Charlotte ;  the  §  1  of  the  Act  of  1846  says,  ''such  point  on 
the  South  Carolina  Rail  Road  as  may  be  agreed  by  the  stock- 
holders" of  the  company  to  be  formed ;  it  was  known  that  one 
terminus  and  a  portion  of  the  track  of  the  South  Carolina  Rail 
Road  were  in  the  Town  of  Columbia ;  the  proviso  to  §  17  of  the 
Act  of  1848,  shews  that  it  was  contemplated  that  a  town  might 
be  on  the  line  and  at  the  terminus  of  the  road  to  lie  constructed ; 
and  these  matters,  accompanied  by  the  absence  of  any  thing 
from  which  a  denial  of  the  authority  in  question  might  be  infer- 
red, leave  no  room  to  doubt  that  the  authority  to  pass  through  the 
town  was  included  in  the  grant  which  was  made  (Act  1846, 
§  15,)  to  the  company  of  full  power  to  choose  at  discretion  the 
route  between  the  prescribed  termbiL 

In  the  second  place,  it  is  objected,  that  the  authority  to  occupy 
the  streets  of  the  town  has  not  been  given.  The  streets,  it  is 
said,  have  been  already  appropriated  by  the  State.  All  lands 
which  have  been  granted,  have  been  appropriated,  but  every 
grant  and  appropriation  of  land  is  subject  to  the  right  of  the 
eminent  domain.  It  is  said  that  the  State-house  square  might 
be  invaded — the  chief  business  street  of  the  town  be  obstructed. 
With  special  exceptions  which  guard  dwelling-houses,  yards, 
gardens  and  grave-yards  from  invasion,  (Act  1846,  §  15,)  and 
protect  dwelling-houses,  not  in  a  town  or  village,  from  the  annoy- 
ance of  a  depot  nearer  to  them  than  one-fourth  of  a  mile,  (Act 
1848,  §  17),  and  prescribe  the  terms  upon  which  public  roads  and 
water  courses  may  be  interfered  with,  (Act  1846,  §  22,  Act  1848, 
§  18), — ^the  fullest  discretion  is  given  as  to  the  route  between  the 
termini,  with  power  to  "  enter  upon  all  lands  and  tenements 
through  which  they  may  desire  to  conduct  their  Rail  Road,  and 
to  lay  out  the  same  according  to  their  pleasure;" — subject  only 
to  the  provisions  concerning  the  width  of  the  track  and  the 
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quantity  of  land  to  be  taken,  without  the  consent  of  the  owner, 
for  a  depot  or  other  building,  and  to  the  duty  of  paying,  accord- 
ing to  an  assessment  to  be  made  in  a  mode,  which  would  deter 
from  wanton  invasion  of  lands  appropriated  to  a  valuable  use. 
Independent  then  of  the  special  provisions  concerning  inter- 
ference with  a  public  road,  which  we  will  hereafter  examine, 
there  is  no  ground  for  the  objection  that  the  company  had  not 
authority  to  occupy  the  streets  in  question. 

If  then  the  occupation  of  the  street  was  authorized  by  law,  there 
was  no  wrong  in  the  Act  itself,  and  none  in  the  manner  of  doing 
it  has  been  imputed :  so  that  the  plaintiff,  upon  the  supposition 
of  the  street  being  his  private  way,  shews  only  damage  without 
wrong.  He  insists,  however,  that  that  is  sufficient  to  sustain  his 
action  as  a  means  of  obtaining  compensation  for  his  loss,  because 
the  charter,  in  its  provisions  for  compensation,  does  not  include 
private  rights  of  way  and  other  incorporeal  hereditaments. 

6.  The  charter  contemplates  that  any  laud,  which  the  compa- 
ny is  authorized  to  take,  shall  be  taken  without  any  prelimi- 
nary proceeding,  and  without  any  proceeding  shall,  after  a  pre- 
scribed time,  be  presumed  to  have  been  granted  to  the  company; 
but  that  within  the  prescribed  time,  the  owner,  if  there  should 
have  been  no  purchase  from  him,  may  have  an  assessment  of 
the  value  by  commissioners.  (1846,  §  16.  17;  1848,  §  19,  20). 
The   words  used   to  describe   the  subjects  of  assessment,  are 
"  lands  or  right  of  way  required  by  the  said  company."     Right 
of  way  here  seems  from  the  context  to  mean  a  right  to  be  ac- 
quired by  the  company  of  passing  through  another's  land,  and 
not  an  easement   that  some  other  person  has  in  the  lands  of 
another,  which  the  company  desires  to  extinguish.    Such  an 
easement  is  not  of  that  substantial  character  which  ordinarily 
distinguishes  land  from  some  other  subjects  of  property,  that  fall 
under  the  larger  denomination  of  hereditaments  ;  and  the  plam- 
tiff,  therefore,  insists  that  having  by  the  charter  no  mode  x)f  com- 
pensation provided  for  his  lost  right  of  way,  this  action  well  lies 
for  his  recovery  of  adequate  damages. 
If  the  remedy  provided  by  the  charter  had  been  applicable  to 
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the   subject,  it  would  necessarily  have   been   exclusive.    The 
rightful  exercise  of  the  eminent  domain  precludes  all  notion  of 
wrong  done.     The  person    whose   property   is  taken   loses   the 
value  of  the   property,  diminished   by  any   advantage   which 
results  to  him,  individually,  from  the  public  improvement  or 
other  purpose  of  the  laking,  more  than  his  equal  share  as  a  member 
of  the  Slate.     Compensation  for  this  loss  is  the  measure  of  re- 
dress which  natural  justice  entitles  him  to.     There  would  be  no 
compulsory  mode  of  obtaining  compensation  without  the  license 
of  the  Sovereign  that  authorizes  the  laking;  if  without  provi- 
sion  for  compensation,  the  taking   would  be  unlawful,  (as   it 
would  be  under  some  constitutions^  then^for  iMvouId  be  recov- 
ered, not  compensation,  but  damages  for  a  trespass.     When  the 
Sovereign  has,  for  a  lawful  taking,  licensed  one  mode  of  enforc- 
j    ing  compensation,  all  other  modes  remain  unlicensed,  and  a  neg- 
t    lect  to  resort  to  this  one  raises  a  presumption  that  compensation 
/    is  waived,  even  without  express  enactment  of  such  presumption  : 
;     and    when   this   mode   forms   part  of  a  contract  between  the 
*    Sovereign  and  the  grantee  of  a  franchise  for  a  public  improve- 
ment, the  permission  of  any  other  mode  of  extorting  compensa- 
^  tion  from  the  grantee  would  be  unjust  and  invasive  of  the  con- 
^  tract. 

Assessment  of  compensation,  and  an  action  for  damages,  pro- 
ceed upon   wholly  different  principles  (rf).     One  subserves  the 
purpose  of  the  contemplated  improvement,  and  equalizes  its  bur- 
den amongst  those  who  enjoy  its  common  benefit :  the  other, 
i  without   regaid   to   the   advantage   done,  makes  reparation  for 
j  the  damage  sustained,  and  in  so  doing,  conclusively  establishes 
between   the   parties   a  right,  which   in  future   actions  may  be 
urged  to  the  entire  interruption  of  the  public  work.     Where  an 
assessment  can  be  had  against  a  company,  the  authority  of  the 
company  to  take  is  recognized,  and  the  equitable  duty  which 
the  Sovereign  has  devolved  upon  the  company  of  making  com- 
pensation to  the  individual  from  whom  more  than  his  just  con- 
j      tribution  for  the  public  good  has  been  taken,  is  enforced  :  an  ac- 

{d)  American  Law  Mag.  toL  1,  p.  52,  art.  3,  on  consequential  damages. 
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^  tion  for  damages  denies  the  authority  to  take,  and   is  inconsis- 
tent  with   the  right  to  have  compensation,  distinguished  from 

^  damages.     The  two  cannot  be  concurrent  remedies. 

It  must  follow  that  whenever  private  property   is   lawfully 

;  taken  by  virtue  of  the  eminent  domain,  the  action  for  damages 
is  excUided.  even  if  no  mode  of  obtaining  compensation  is  pro- 
vided. No  express  constitutional  provision  in  this  State  de- 
mands compensation  as  a  condition  of  the  exercise  of  the  emi- 
nent domain.  When  land  is  taken  for  a  public  use  and  vested 
in  a  private  company,  it  is  presumed  to  be  required  by  public 
necessity,  and  is  held  in  a  public  right.  The  grant  of  the  power 
to  take  is  not  void,  and  if  provision  is  not  made  for  compensa- 
tion, either  the  sacrifice  of  his  property  without  compensation  is 
exacted  from  the  individual  sufferer,  or  he  must  resort  to  the 
equitable  obligation  which  arises  from  natural  justice.  If  this 
obligation  would  devolve  upon  the  State  which  grants  the  power 
Jake,  it  might  be  appealed  to  by  petition;  but  not  by  action. 
Whether  it  could  be  shifted  to  the  grantee  of  the  franchise, 
might  depend  upon  an  examination  of  the  contract  between  the 
State  and  its  grantee.  Wherever  it  might  rest,  an  assertion  of 
the  duty  to  make  compensation  would  contradict  the  supposition 
of  any  liability  for  damages,  which  had  proceeded  from  the  ex- 
ercise of  the  granted  powers.  Even  if  an  action  to  enforce  such 
duty  against  the  grantee  should  arise  from  the  omission  of  suita- 
ble provisions  for  compensation  in  the  charter,  such  action  would 
rest  upon  implied  contract,  anji  not  upon  tort  as  the  present 
action  doe3. 

For  a  lawful  invasion  of  his  private  right  of  way,  the  plaintiff 
could  not  then  sustain  this  action,  to  recover  either  compensation 
or  damages ;  the  same  observation.^  would  apply  to  a  like  action 
for  an  authorized  invasion  of  any  private  interest  in  a  street,  not 
amounting  to  a  right  of  way,  which  the  plaintiff  may  be  sup- 
posed to  have  had,  so  far  as  such  interest  could  be  looked  upon 
as  i)roperty  and  be  separated  from  the  right  which  the  public  has 
in  a  highway.  • 
7.  It  remains,  lastly,  to  suppose,  that  every  part  of  a  street,  in 


600  APPENDIX. 


McLauchlin  vs.  Rail  Road  Company. 


the  town  of  Coluinbia,  is  by  law  a  public  highway,  in  which  the 
adjoining  lot-owner  has  such  a  peculiar  interest,  that  special  dam- 
age to  him,  from  an  obstruction  of  the  street,  must  necessarily  be 
implied.  This  supposition  overrules  the  objection,  which  we 
have  held  fatal  to  the  action,  arising  from  the  want  of  evideuce 
of  actual  loss,  and  requires  that  an  obstruction  shewn  should  be 
justified  by  proof  of  lawful  authority  on  the  part  of  the  defend- 
ants. The  objections  before  considered  to  the  charter,  adduced 
as  evidence  of  the  defendants'  authority,  would  here  meet  the 
same  answers  which  we  have  before  given.  The  plaintiff,  how- 
ever, with  great  confidence,  urges  another  objection,  which  ap- 
plies only  upon  the  supposition  that  the  streets  are  to  be  held 
public  roads.  He  says  that  the  Company  have  not  done  what 
the  charter  requires  that  they  should  do,  before  their  authority 
arises  to  occupy  a  public  road,  or  conduct  their  rail  road  along 
it : — this  we  will  now  examine. 

The  22d  section  of  the  Act  of  1846  enacts,  that,  whenever,  in 
the  construction  of  the  rail  road,  it  shall  be  necessary  to  cross  or 
intersect  an  established  road  or  way,  it  shall  be  the  duty  of  the 
Company  so  to  conduct  their  rail  road  across  such  road  or  way, 
as  not  to  impede  the  passage  or  transportation  of  persons  or  pro- 
perty along  the  same : — provided,  however,  that  in  order  to  pre- 
vent the  frequent  crossing  of  established  roads  or  ways,  or  in 
case  it  may  be  necessary  to  occupy  the  same,  it  may  be  lawful 
for  the  Company  to  change  the  said  roads  at  points  they  may 
deem  it  expedient  to  do  so :  provided,  further,  that  previous  to 
the  making  of  any  such  change,  the  said  Company  shall  make 
and  prepare  a  road  equally  good  with  the  portion  of  the  road 
proposed  to  be  substituted :  provided,  also,  that  the  commission- 
ers of  the  roads  for  the  place  where  such  alterations  shall  be 
desired,  shall  assent  to  such  alterations  and  approve  of  the  sub- 
stitutes when  completed. 

The  18th  section  of  the  Act  of  1848  enacts,  that  the  said 
Company  shall  have  the  right,  when  necessary,  to  conduct  their 
rail  road  across  or  along  any  public  road  or  water  course — ^pro- 
vided that  they  shall  not  obstruct  any  public  road  without  con- 
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structing  another  equally  as  good,  and  as  convenient  as  may  be, 
nor  put  a  bridge  across  a  navigable  stream  without  making  a 
sufficient  draw  in  such  bridge. 

The  defendants  say,  that  neither  of  the  clauses,  which  requires 
another  road  to  be  prepared  in  lieu  of  the  one  that  may  be  oc- 
cupied, creates  a  condition  precedent  to  the  right  of  occupying  a 
road-bed,  especially  that  the  clause  in  the  last  Act  does  not, — 
but  that  either  is  only  a  directory  specification  of  the  manner  in 
which,  under  certain  circumstances,  the  power  of  the  Company 
shall  be  exercised  in  accordance  with  the  duty  enjoyned  upon 
them  of  preventing  the  obstruction  of  a  highway :  and  that  it 
is  for  the  sovereign,  which  has  granted  the  franchise,  to  enforce 
the  performance  of  the  duties  required.  Let  it,  however,  be  ad- 
mitted, that  whenever  the  sovereign  might  punish  the  Company 
by  forfeiture  or  otherwise,  for  their  neglect  to  prepare  another 
road  in  lieu  of  the  one  they  had  obstructed,  a  lot-owner  may 
have  his  action  for  the  damages  which  such  neglect  has  brought 
upon  him.  Our  supposition  of  the  lot  owner's  rights  demands 
the  converse,  that  where  the  terms  imposed  by  the  sovereign 
have  not  been  violated,  the  lot  owner  can  have  no  action  for  the 
damages,  which,  without  legal  wrong,  have  been  done  to  his 
interest. 

Either  of  the  sections  above  recited,  taken  in  connexion  with 
the  general  grants  made  by  either  charter,  establishes  the  au- 
thority of  the  Company  to  occupy  the  bed  of  a  public  road,  if 
they  do  not  obstruct  it  or  inipede  passage  or  transportation  along 
it :  and  in  view  ol  the  general  impracticability  of  occupation 
without  obstruction,  requires  the  obstruction  to  be  obviated  by 
the  preparation  of  another  road.  Under  either  of  the  sections, 
an  action  against  the  Company  brought  by  a  plaintiff,  whose 
particular  loss  or  peculiar  legal  right  might  enable  him  to  sustain 
an  action,  whilst  it  recognized  the  general  authority  to  occupy, 
should  regularly  aver  the  obstruction  or  impedingasthe  gravamen: 
and  the  Company,  if  it  did  not  traverse  the  obstruction,  would 
be  required  to  shew  in  defence  another  road,  equally  as  good> 
prepared.  That  other  road,  by  the  Act  of  1846,  must  have  been 
39 
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prepared  before  the  obstruction,  and  been  approved  by  the  com- 
missioners of  roads,  and  their  assent  to  the  alteration  been  given. 
Under  the  Act  of  1848,  the  other  road  must  have  been  provided 
within  as  short  a  time  as  circumstances  would  reasonably  per- 
mit, (like  a  bridge  over  the  rail  road  where  there  is  a  deep  ex(^a- 
vation  across  a  public  road,  or  a  draw  in  a  bridge  across  a 
stream) — and  must  have  been  as  good,  that  is  with  as  good  a 
road-bed,  as  the  old,  and  "as  convenient  as  may  be,"  that  is,  as 
short  in  distance  and  as  conveniently  arranged  as  circumstances 
would  admit 

It  will  be  observed  that  the  whole  requirements  from  the  Com- 
pany in  these  sections  are  for  the  benefit  of  the  public,  and 
that  if  these  be  met  by  the  Company,  the  contract  with  the  sover- 
eign is  faithfully  executed.  The  incidental  right  which  we  have 
supposed  a  lot-owner  to  have  in  the  street  is  not  specially  pro- 
tected, and  may  be  entirely  destroyed,  yet  all  that  the  Company 
is  required  to  do  have  been  done.  Thus  for  instance, — The  plain- 
tiff's squares  lying  east  of  Laurens-street,  which  he  says  has  been 
obstructed,  under  the  Act  of  1846,  a  road  might  have  been 
prepared,  and  approved  by  the  commissioners  of  roads,  west  of 
Laurens-street,  as  a  substitute  for  that  street,  and  the  excavation 
of  the  rail  road  have  gone  nearer  to  the  plaintiff's  squares  than 
it  now  does,  and  he  have  been  cut  off  from  entrance  into  his 
squares  through  Laurens-street,  whilst  the  rail  road  ran  between 
him  and  the  new  road  or  street: — so,  under  the  Act  of  1848,  the 
same  might  have  been  done  if  another  road  ^  equally  as  good 
and  as  convenient  as  may  be"  had  been  prepared  west  of  the  rail 
road.  Under  one  Act,  the  judgment  of  the  commissioners  would 
probably  be  held  conclusive  of  the  sufficiency  of  the  substitute: 
under  the  other,  the  tribunal  which  hears  the  defence  of  the 
Company  against  a  charge  of  obstruction  might  be  required  to 
judge,  whether  the  substitute  is  good  and  convenient  as  is  re- 
quired. 

Now  to  apply  these  remarks  to  the  case — Laiuens-street,  north 
of  its  intersection  with  Laurel-street,  had  never  been  used  by 
the  public,  and  was,  from  the  nature  of  the  ground,  so  unfit  for 
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use,  that  with  the  rail  road  in  it,  it  is  as  good  a  road  as  it  was 
before:  the  only  obatruction,  of  which  there  is  proof,  is  of  Lau- 
rens-street,  between  Laurel  and  Blanding-streets.  If  for  this 
obstruction  a  proper  complaint  had  been  preferred  by  the  plaintiff, 
under  the  interest  which  we  have  supposed  a  lot-ownor  to  have 
in  a  public  highway,  it  might  have  been  made  to  appear  that  the 
width  of  the  street  unobstructed  is  sufficient,  so  that  passage  or 
transportation  along  the  part  of  Laurens-street  which  has  been  in 
part  occupied,  has  not  been  impeded ;  or  that  the  streets  which  by 
«some  circuity  lead  from  the  intersection  of  Laurens  and  Laurel- 
streets  to  the  intersection  of  Laurens  and  Blanding-streets,  have 
been  substituted  for  the  obstructed  portion  of  Laurens-street :  and 
that  the  devious  road  thus  substituted  is  equally  good,  and  has 
been  approved  by  the  commissioners  of  roads,  or  is  as  convenient 
as  may  be.  The  evidence  which  was  given  concerning  the  pave- 
ment and  eighteen  other  feet  of  Laurens-street  which  were  unob- 
structed, and  concerning  the  action  which  was  taken  by  the 
Town  Council  of  Columbia,  (which  has  the  power  p(  commis- 
sioners of  roads,)  and  the  course  of  travel,  might  have  sustained 
one  or  other  of  these  views.  But  a  consideration  of  this  evidence 
was  rendered  unnecessary  by  the  fact,  that  when  the  plaintiff 
commenced  his  action,  no  part  of  Laurens-street  had  been  at  all 
obstructed  or  the  travelling  upon  it  impeded:  on  the  contrary,  that 
it  had  been  only  levelled  and  made  more  fit  for  passage  and  trans- 
portation than  ever  it  was  before,  however  difficult  may  have 
been  the  entrance  from  it  to  plaintifi's  lots,  if  such  entrance  had 
been  desired.  There  was  then,  no  ground  for  the  interference  of 
the  sovereign,  and  of  consequence  none  for  the  action  of  a  lot- 
owner. 

In  no  view  then  that  has  been  suggested  could  this  action  have 
been  maintained. 

The  motion  to  set  aside  the  nonsuit  is  therefore  dismissed. 

Evans,  Frost  and  Withers,  JJ.  concurred. 
Motion  dismissed. 
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Peier  Cox  vs.  Henry  Buck. 

Testator  bequeathed  certain  negroes  to  be  equally  dmded  between  his  two  sons,  H. 
and  P.  **  and  if  either  of  my  two  sons  should  die  without  lawful  issue,  that  my 
other  son  shall  have  his  part  of  my  property :"  H.  died  without  issue :  ffdiL  that 
the  limitation  over  to  the  other  ton  was  void  for  remoteness. 

Before  Evans,  J.  at  Horry,  Fall  Term,  1849. 

This  was  an  action  of  trover  for  a  negro  named  Joe. 

Joseph  Cox,  by  his  will,  dated  23d  June,  1820,  bequeathed, 
inter  alia,  as  follows:  '*  Secondly,  I  will  that  ail  my  negroes,  viz: 
Sambo,  Mango,  Jim,  Stephen,  Gabaral,  Alsey,  Mary,  Sharlof, 
Little  Jim,  Derry,  Hannah,  Beckah,  and  Lucy,  to  remain  together 
until  they  shall  build  a  house  on  the  land  I  bought  of  Mr.  Kay, 
as  good  as  I  live  in  at  the  Ferry,  and  after  said  house  is  done,  all 
my  negroes,  at  my  death,  to  be  equally  divided  betwixt  my  two 
sons,  Harmon  and  Peter  Cox."  •  ♦  «  Seventhly,  I  give  and  be- 
queath ail  my  house  and  kitchen  furniture,  to  be  equally  divided 
between  my  two  sons,  Harmon  and  Peter  Cox.  with  an  equal 
division  of  my  plantation  tools,  and  all  the  remainder  of  my  pro- 
perty, and  if  either  of  my  two  sons  shotdd  die  without  lawful 
issue,  that  my  other  son  shall  have  his  part  of  my  property.^ 

Harmon  Cox,  to  whom  Joe  had  been  assigned  in  the  division, 
died  in  1846,  without  issue ;  and  the  action  was  by  the  surviving 
brother  to  recover  the  negro,  who  had  been  sold  to  pay  Harmon's 
debts,  and  purchased  by  the  defendant.  Buck.  No  question  was 
made  about  the  validity  of  the  limitation  in  the  will,  but  the  case 
was  tried  with  the  understanding  that  the  defendant  might  make 
that  question  before  the  Appeal  Court. 

The  plaintiff  had  a  verdict,  and  the  defendant  appealed  and 
moved  the  Court  of  Appeals  for  a  nonsuit,  on  the  ground :    Be- 
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cause  Harmon  Cox  took  an  absolute  estate  in  the  slave  in  ques- 
tion, under  the  will  of  his  father,  Joseph  Cox,  the  limitation  over 
to  the  plaintiff  upon  the  death  of  the  former  without  issue  being 
too  remote. 

The  Court  of  Appeals  referred  the  case  to  this  Court,  where  it 
now  came  on  to  be  heard. 

Memminger,  Munro,  for  appellant. 
Harllee,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Evans,  J.  The  only  question  which  has  been  argued,  and 
the  only  one  necessary  to  be  decided,  arises  on  the  construction 
of  Joseph  Cox's  will.  The  testator  divided  his  property  between 
his  two  sons,  Harmon  and  Peter,  and  provides  as  follows:  "  If 
either  of  my  two  softs  should  die  without  lawful  issue^  that  my 
other  son  shall  have  his  part  of  my  propei'ty,^^  Harmon  Cox 
died  without  issue,  but  the  negro  had  been  sold  in  his  life-time, 
by  the  sheriff,  to  pay  his  debts  and  purchised  by  Buck,  the  de- 
fendant. The  action  was  by  the  surviving  brother;  and  if  the 
limitation  over  on  the  event  of  Harmon's  death  without  issue  be 
good,  then  the  plaintiff  is  entitled  to  recover.  The  words  issue 
or  heirs  of  the  body  mean  all  a  man's  lineal  descendants,  to  the 
remotest  posterity.  If,  therefore,  a  remainder  be  limited  to  take 
effect  after  a  dying  without  issue,  or  heirs  of  the  body,  it  means 
that  the  remainder  shall  take  effect  whenever  there  shall  be  an 
entire  failure  of  the  issue  of  the  first  taker.  This  is  what  is 
called  an  indefinite  failure  of  issue.  Its  effect  is  to  create  per- 
petuities, which  the  law  does  not  allow.  If  it  did,  the  remainder 
would  vest  on  a  failure  of  issue  in  the  20th  generation  as  well 
as  the  first.  To  prevent  the  creation  of  such  perpetuities,  it  is  a 
well  settled  principle,  that  no  remainder  shall  take  effect  on  a 
dying  without  issue,  unless  it  be  clear  the  testator  or  donor  in- 
tended to  vest  the  remainder  at  the  death  of  the  tenant  for  life, 
and  unless  such  mtention  be  clear,  the  remainder  shall  fail  on 
account  of  its  remoteness.  Is  there  in  this  case  a  clear  intention 
of  the  testatorj  that  on  the  death  of  Harmon^  without  issue 
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living  at  that  time,  the  estate  should  vest  in  Peter ;  or  did  he 
intend  to  give  ta  each  an  estate  descendible  to  his  issue,  and  if  he 
died  without  issue,  then  the  estate  should  go  to  the  other,  if  alive, 
and  if  not,  to  his  heirs.  In  deciding  questions  of  law,  it  is 
always  safest  to  enquire  what  opinions  have  been  held  by  those 
who  have  gone  before  us,  and  to  conform  to  adjudged  cases,  unle^ 
they  are  clearly  in  violation  of  settled  principles.  In  Guery  vs. 
Vernon^  (1  N.  &  McO.  69,)  the  tf?stator  gave  certain  personal 
property  to  his  daughter  B,  but  in  case  B  should  Aie  without  hairs 
of  her  body  then  the  said  property  to  return  to  his  son  C. 
It  was  held  that  the  remainder  was  too  remote.  There  is  no 
evidence  of  intention  to  restrict  the  vesting  of  the  remainder  to 
the  period  of  B*s  death.  In  Henry  vs.  Felder,  (2  McC.  Ch.  323,) 
the  words  of  the  will  were :  "  I  give  and  bequeath  to  Elizabeth 
Couliette,  a  negro  girl  named  Dinah,  to  be  to  her  and  the  heirs  of 
her  body,  lawfully  begotten,  forever,  but  on  failure  of  issue,  to 
go  to  the  oldest  child  of  my  daughter  Nancy  Connors."  In  this 
as  well  as  in  the  case  of  Query  vs.  Vemotij  the  limitation  was 
to  a  person  in  esse  at  the  time,  but  the  limitation  was  held  to  be 
void,  because  there  was  nothing  in  the  words  used  which  indi- 
cated a  clear  intention  to  restrict  the  remainder  to  such  person 
alone,  for  if  his  heirs  could  take,  then,  there  was  nothing  to  re- 
strict the  time  of  vesting  to  the  death  of  the  tenant  for  life,  for 
if  the  heir  of  the  remainderman  could  take  at  all,  he  could  take 
whenever  the  issue  of  the  tenant  for  life  was  extinct,  which 
might  happen  in  the  tenth  or  the  first  generation.  This  distinc- 
tion is  illustrated  by  the  case  of  Massey  vs.  Hudson,  (2  Meriv. 
129).  There  the  words  were,  in  case  A.  or  B.  (the  legatees)  die 
without  issue,  then  the  whole  of  the  said  two  legacies  to  go  to 
the  survivor,  his  executors,  d^c.  It  was  held,  that  the  limitation 
over  was  too  remote,  as,  by  the  word  executors^  the  testator  shewed 
he  did  not  intend  a  mere  personal  benefit  to  the  survivor.  But, 
I  presume,  if  the  word  survivor  alone  had  been  used,  then,  as  he 
was  a  person  in  being,  and  there  were  no  words  shewing  any  in- 
tention to  give  the  remainder  to  any  one  but  him,  in  such  case 
the  remainder  would  be  good  as  coming  within  the  rule.    Such 
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a  limitation,  for  these  reasons,  was  held  to  be  good  in  the  case  of 
HUl  vs.  HiU,  (Dud.  Eq.  71). 

But  it  has  been  argued  that  the  word  otheVj  in  this  bequest,  is 
equivalent  to  survivor,  and  should  have  the  same  effect  as  if  the 
testator  had  said,  if  either  of  my  sons  shall  die  without  lawful 
issue,  the  survivor  shall  have  his  part  of  my  property.  It  is  said 
in  Roper  on  Leg.  216,  that  the  Court  will  sometimes  construe 
other  into  survivor,  where  necessary  to  effect  the  intention,  but 
no  cases  are  quoted  to  iUustrate  it.  In  Shepherd  vs.  Shepfterd, 
(2  Rich.  Eq.  142,)  a  mother,  by  an  instrument  in  the  nature  of  a 
will,  gave  certain  slaves  to  her  three  children,  Martin,  Elizabeth, 
and  Martha.  The  gift  to  Martin  was  to  him,  his  heirs,  executors 
and  administrators,  but  in  case  of  the  death  of  either  of  the  child- 
ren herein  named,  without  lawful  issue,  their  part  to  descend  to 
the  others,  to  be  equally  divided  between  them.  It  was  held  that 
the  limitation  over  was  too  remote.  Harper,  Ch.  said,  "  The 
limitation  was  the  same  as  if  the  gift  had  been  to  Martin,  and  if 
he  should  die  without  issue,  to  Elizabeth  and  Martha."  So  in 
this  case  it  seems  to  me  that  the  testator  has  said  in  effect,  "  if 
Harmon  should  die  without  issue,  Peter  is  to  have  his  part  of  my 
property;"  and  if  such  had  been  the  words  used,  no  distinction 
could  be  made  between  this  case  and  the  case  of  Query  vs.  Ver- 
non, and  the  other  cases  cited  above. 

The  opinion  of  this  Court,  therefore,  is,  that  the  remainder  to 
the  plaintiff,  Peter  Cox,  is  void,  being  too  remote;  that  Harmon 
took  an  absolute  estate  in  the  negro,  and  that  the  defendant's 
motion  for  a  nonsuit  should  be  granted :  and  it  is  so  ordered. 

Johnston,  Dunkin,  Dargan  and  Wardlaw,  CC.  and 
O'Neall,  Frost,  Withers  and  Whitner,  JJ.  concurred. 

Wardlaw,  J.  absent  holding  the  Circuit  Court  for  Charleston. 

Motion  granted. 
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[A  copy  of  the  following  dissenting  opinion,  delivered  in  the 
case  of  Kinsler  vs.  McCants,  reported  4  Rich.  46,  was  not  fur- 
nished the  Reporter  until  that  volume  was  out  of  the  press.] 

Withers,  J.  dissenting.  I  do  not  feel  that  the  question  in 
this  case  is  so  clear  of  doubt  as  to  warrant  me  in  affirming  that 
my  brethren  are  wrong  in  the  judgment  they  have  pronounced. 
But  I  am  not  satisfied  with  their  conclusion,  and  am  disposed  to 
be  bold  enough  to  say  so. 

When  McCants  undertook  to  collect  a  note  payable  to  Kinsler 
&,  Jordan,  on  its  face,  I  do  not  understand  that  he  was  dealing 
with  Jordan,  who  employed  him  to  collect  it.  as  a  member  of  the 
firm  of  Kinsler  &  Jordan.  The  case  on  the  circuit  was  put  ex- 
pressly on  the  ground  that  he  contracted  with  Jordan  in  his 
individual  capacity.  There  was  no  evidence  in  the  case  (which 
was  made  by  agreement  of  parties  on  the  statement  set  forth  in 
the  brief)  that  McCants  had  any  knowledge,  at  the  time  he  re- 
ceived the  paper  for  collection,  of  the  private  arrangements  between 
Kinsler  and  Jordan.  If  the  fact  be  assumed,  that  he  contracted 
to  act  as  attorney  quoad  hoc  for  the  partnership,  previously  dis- 
solved, then  any  question  in  the  case  is  superseded  by  such 
assumption ;  and  that  inference  will  be  contrary  to  the  footing  on 
which  I  understand  the  case  to  have  been  considered  by  Court 
and  counsel,  and  decided  on  the  circuit.  Indeed,  the  fact  that 
McCants  did  not  enter  into  the  service  of  Kinsler  &  Jordan,  but 
of  the  latter  individually,  ought  to  be  and  must  be  conceded ; 
because  the  plaintiff  (as  well  as  some  of  this  Court  at  least) 
holds  McCants  as  liable  to  him  on  the  ground  of  actual  notice  of 
his  right  to  the  money,  and  on  no  other  ground.  The  matter  of 
notice  would  be  entirely  immaterial,  if  McCants  was  dealing,  ori- 
ginally, with  the  firm,  through  one  of  its  members  as  such  ]  for 
in  that  case  he  would  be  liable  to  the  survivor  ex  vi  termini. 

The  question,  then,  is  reduced  to  this :  can  ihe  jus  tertii  be  set 
up  to  defeat  the  obligation  of  McCants  to  his  principal?  I  do 
not  regard  the  question  as  varied  by  the  death  of  Jordan,  who, 


APPENDIX.  609 


Columbia,  November,  1850. 


by  special  appointment,  had  an  agency  coupled  with  an  interest: 
but  that  it  must  be  met  as  though  Jordan  had  been  alive^  suing 
McCants,  and  Kinsler  had  interposed  his  right  as  a  partner  to 
receive  his  share  of  the  money  collected,  or  to  prevent  the  pay- 
ment of  it  to  Jordan. 

In  such  case,  Kinsler  would  have  failed,  according  to  Nickol- 
son  vs.  KnowleSy  (6  Mad.  47).  There,  Nickolson  had  been  em- 
ployed as  a  broker  to  effect  insurance  of  a  ship  for  one  Gilpin, 
who  failed,  and  his  assignees  employed  Nickolson  to  receive,  as 
their  agent,  a  sum  due  from  the  underwriters  for  salvage.  After- 
wards, the  defendant,  Knowles,  gave  notice  to  Nickolson  that  he 
was  a  secret  partner  with  Gilpin,  and  required  him  not  to  pay  the 
salvage  to  Gilpin's  assignees.  Nickolson  filed  his  bill  of  inter- 
pleader against  the  assignees  of  Gilpin,  and  against  Knowles. 
Upon  a  motion  for  an  injunction,  it  was  decided,  that  it  was  not 
a  proper  bill  of  interpleader:  that  the  plaintiff  was  an  agent,  au- 
thorized by  the  assignees  to  demand  and  receive  the  money  for 
them,  and  having  in  that  character  demanded  and  received  it, 
was  bound  to  pay  it  to  them,  notwithstanding  the  claims  of  a 
third  person — that  a  mere  agent  to  receive  for  the  use  of  another 
could  not,  by  notice,  be  converted  into  an  implied  trustee  :  that 
his  possession  was  the  possession  of  his  principal.  I  hold  that, 
as  to  McCants,  the  interest  of  Kinsler  was  secret.  Patterson  and 
Alderson,  JJ.,  of  the  Common  Pleas,  afterwards  recognized  the 
authority  of  the  case  cited,  as  appears  from  the  23  Eng.  C.  L.  R. 
312;  although  in  the  case  then  before  them,  the  jus  teriii  was 
allowed  to  be  interposed  to  prevent  a  fraud  established  in  that 
particular  case. 

1  think  my  view  of  this  case  is  also  much  supported  by  the 
case  of  Roberts  vs.  O^Oilvet/,  (4  Exch.  89). 

I  would  also  claim  the  authority  of  the  case  of  Dixon  vs. 
Hammondy  (2  B.  &  Al.  310);  for  although  in  that  case  the  sur- 
vivor of  a  firm  was  allowed  to  recover  from  a  broker  the  pro- 
ceeds of  a  policy  of  insurance,  yet  it  was  permitted  on  a  principle 
that  supports  the  payment  by  McCants  in  this  case,  to  wit,  that 
the  broker  had  insured  the  vessel  lost  for  the  partnership,  and 
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though  it  was  proved  that  the  vessel  was  the  property  of  the  de- 
ceased partner,  and  admitted  that  the  money  was  also,  still  the 
Court  held,  that  the  broker  could  not  say  so,  because  of  his  rela- 
tion as  agent  for  the  partnership,  no  matter  what  others  might  be 
allowed  to  say.  The  language  of  Abbott,  C.  J.,  was,  "  all  the 
rest  of  the  world  except  the  defendant  might  dispute  the  legal 
title  of  the  plaintiffs  to  the  ship,  but  he  cannot  do  it." 

I  invoke,  likewise,  the  aid  of  the  principle  which  was  made  to 
control  the  case  of  Sims  vs.  Brittain^  (24  Eng.  C.  L.  R.  78). 
A  deceased  part  owner  of  a  ship,  who  himself  had  been  appointed 
ship's  husband,  constituted  the  defendants  his  agents  for  general 
purposes,  and  among  others  to  receive  and  pay  money  for  the 
ship.  Besides  the  deceased  partner's  general  account,  the  de- 
fendants also  kept  an  account  in  his  name  as  managing  owner^ 
of  the  ship's  receipts,  and  disbursements.  It  happened  that  a 
sum  of  £2000  for  freight  could  not  be  obtained  without  another 
of  the  owners  joining  the  managing  and  deceased  owner  in  a 
receipt ;  and  accordingly  Sims,  a  plaintiff,  joined  the  deceased 
and  managing  owner  in  a  receipt ;  the  defendants  thereupon  ob- 
tained the  money  and  placed  the  same  to  the  credit  of  the  de- 
ceased owner,  their  principal.  It  is  true  that  defendants  sought 
to  avail  themselves  of  a  balance  claimed  to  be  due  to  them  on 
the  general  account  of  the  deceased  owner,  but  the  nonsuit 
granted  by  Lord  Tenterden,  and  supported  on  the  motion  above, 
was  not  put  on  that  ground  at  all — for  it  was  urged  and  was 
undeniable,  that  defendants  knew,  as  well  by  the  accounts,  kept 
in  their  house  and  b/  them,  between  their  principal  and  his 
partners,  as  by  the  fact  that  the  identical  sum  in  question  came  to 
their  hands  only  by  virtue  of  a  partnership  act,  that  the  money 
belonged  to  the  partnership,  of  which  the  plaintifis  in  the  cause 
were  survivors.  So  that  there  was  full  notice — as  explicit  as 
McCants  could  have  had.  The  nonsuit  was  sustained,  at  nisi 
prius  and  above,  on  the  footing  that  there  was  no  privity  between 
the  defendants  and  the  plaintiffs.  It  was  said,  by  the  Court, 
"  although  the  concurrence  of  one  of  the  plaiutffs  was  necessary 
to  enable  the  defendants  to  receive  the  money  from  the  East  India 
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Company,  yet  it  was  received  by  the  defendants  as  the  agents  of 
Gribble,  and  they,  by  such  receipt,  became  accountable  to  him  for 
it.'  Here  the  agents  knew  there  had  been  a  partnership,  and  had 
explicit  notice  that  there  were  survivors  when  they  placed  the 
fund  in  account  with  their  principal. 

A  rigid  fidelity  of  agents  to  principals  seems  to  be  required  in 
all  Courts,  of  a  character  not  unlike  that  enforced  upon  a  tenant 
towards  his  landlord.  Such  an  idea  is  expressed  in  Stonard  vs. 
Dutikin,  (2  Camp.  344),  where  Lord  Ellenborough  observed — 
"  Whatever  the  rule  may  be  between  the  buyer  and  seller,  it  is 
clear  the  defendants  cannot  say  to  the  plaintiff,  '  the  malt  is  not 
yours,'  after  acknowledging  to  hold  it  on  his  account.  By  so  do- 
ing they  attorned  to  him."  The  principle^girtRSfti^trength  when 
it  grows  out  of  the  relation  of  attoMfl^^  lawan4  clients,  and 
this  is  demonstrated  in  our  daily  pbMce,^hernhe7|Qint  is  pre- 
sented in  other  forms:  especially  wien^  is  nt  permitted  to 
violate  professional  confidence.       I  ^        ^^      ^4 

I  desire  it  to  be  always  understo^Qrat  I  ^ptingfti»  between 
the  defence  which  McCants,  as  Jomaq^  ag^t^c^  make  for 
paying  over  to  the  representative  o^i^d^)  "and  that  which 
could  be  urged  by  the  debtor,  Williamson,  or  his  administrator, 
(Hammond),  or  by  a  person  no  more  than  a  stake-holder,  or  by 
one  in  whose  hands  the  effects  of  a  partnership  debtor  might  be 
attached.  These  persons  might  not  be  able  to  defend  them- 
selves by  proving  payment  to  the  representative  of  the  deceased 
partner. 

The  action  in  the  present  case  is  brought  by  Kinsler,  as  sur* 
vivor:  Has  he  any  right  to  maintain  the  action  in  that  charac- 
ter ?  He  would  have  had  against  the  debtor,  that  is,  against  the 
administrator  of  Williamson ;  but  has  he  such  right  against 
McCants  ?  If  McCants,  under  a  contract  with  Jordan,  received 
the  money  after  Jordan's  death,  as  he  did,  then  Kinsler  cannot  sue 
McCants  as  survivor,  for  there  never  was  a  time  when  the  part- 
nership could  sue  McCants ;  and  it  is  in  such  case  only  that  a 
surviving  partner  can  sue  as  such.  For  this,  vide  Smith  vs. 
Barrow,  (2  T.  R.  476).    If  this  be  good  law,  then  the  nonsuit 
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may  stand  on  that  ground ;  nor  is  it  unusual  to  sustain  nonsuits 
upon  a  ground,  arising  out  of  the  case,  even  though  it  may  not 
have  been  urged  in  argument,  as  well  as  to  set  them  aside  for 
reasons  not  taken  on  circuit,  or  even  in  argument  here.  If 
money  come  to  the  hands  of  a  third  person  due  to  the  estate  of 
a  deceased  testator,  and  after  his  death,  though  the  executor  may 
join  counts  framed  in  his  representative  and  individual  character, 
he  can  recover  only  on  that  which  claims  in  his  individual 
character ;  and  so  it  is  in  the  case  of  a  partnership,  where  the 
cause  of  action  arises  after  the  dissolution :  vide  same  case.  One 
test  sometimes  applied  to  the  question  involved  here,  is  the  enquiry 
whether  there  be  mutuality  of  obligation  and  redress.  In  the 
case,  heretofore  cited,  where  the  broker  was  made  to  respond  to 
the  surviving  partner,  it  was  argued  by  the  Court  that  this 
should  be  so,  for  the  reason,  among  others,  that  his  redress  for 
premium  paid  was  against  the  partnership  originally  and  the 
survivor  ultimately,  since  he  had  advanced  it  for  the  firm — not- 
withstanding it  was  entirely  established  that  the  vessel  was  the 
separate  property  of  the  deceased  partner,  and  that  his  represen- 
tative must  recover  the  money  received  by  the  broker  on  the 
policy.  IIow  would  such  a  test  work  in  the  present  case?  Sup- 
pose McCants  had  taken  a  note  from  Jordan  for  a  fee  in  conside- 
ration of  his  professional  services  in  conducting  the  case  against 
Williamson's  administrator,  and,  instead  of  collecting  the  money, 
had  failed,  could  he  have  compelled  Kinsler  to  pay  such  note,  or 
any  part  of  it?  I  appreliend  not.  No  doubt  Kinsler  would 
have  cited  the  fact  that  he  was  dealing  with  Jordan  as  an  indi- 
vidual ;  that  if  not,  yet  he  dealt  with  a  member  of  the  former 
firm  after  its  dissolution,  and  his  new  contract  imposed  no  lia- 
bility on  the  other  member. 

We  ought  not  to  be  misled  by  the  fact  that  the  note  McCants 
undertook  to  collect  was  payable  to  Kinsler  6c  Jordan  and  sued 
in  their  name.  The  facts  of  the  case  make  it  the  same  as  if  the 
action  had  been  in  the  name  of  Kinsler  &  Jordan,  for  the  use  of 
Jordan.  In  such  cases,  even  on  questions  of  discount,  this  Court 
has  taken  effectual  notice  of  the  interest,  equitable  though  it  be 


APPENDIX.  613 


Columbia,  Noyember,  1850. 


of  him  for  whose  use  the  action  is  brought,  and  so  stated  on  the 
record.  The  judgment  of  this  Court  proceeds  on  the  idea  of  the 
naked  right  of  Kinsler,  as  shown  on  the  record  of  Kinsler  <fc 
Jordan  vs.  administrator  of  Wilharason.  I  am  strongly  persua- 
ded that  if  McCants  had  sued  in  the  name  of  Kinsler  an  open 
account  assigned  by  Kinsler  to  another,  Kinsler's  legal  interest 
would  have  kicked  the  beam  in  a  contest  with  the  assignee  for 
the  money,  whether  Kinsler  had  sued  McCants  or  the  sheriff.  It 
is  not  always  then  that  the  legal  right  of  a  plaintiff  will  prevail 
even  in  a  Court  of  law.  This  Court  did  not  look  only  at  the 
legal  right  of  a  survivor  in  the  case  of  Rowand,  survivor,  vs. 
Eraser,  ^  Co.  (1  Rich.  325 ;)  but  it  regarded  the  private  ar- 
rangements between  the  partners,  and  enforced  them  in  regard 
to  a  fund  collected  by  the  creditor  owing  to  the  partnership  by 
an  insurance  company,  although  the  survivor  there  as  here  in- 
sisted upon  his  legal  rights  in  that  character. 

Upon  the  whole,  I  should  prefer  to  uphold  the  strict  fidelity  of 
the  attorney  at  law  to  the  client  he  knew,  who,  for  any  thing  we 
can  know,  or  this  attorney  can  shew,  is  in  advance  for  the  part- 
nership, may  have  been  bankrupted  by  such  advancements,  and, 
therefore,  his  estate  entitled  to  this  fund  as  between  him  and  the 
plaintiff  here;  which  circumstances,  if  before  us  as  facts,  with 
the  further  one  that  the  survivor  was  insolvent,  would  probably 
make  us  lukewarm  in  hunting  out  the  general  rules  of  strict 
principles  in  favor  of  the  surviving  partner.  Yet  if  true,  such 
circumstances  could  not  vary  the  legal  doctrine,  if  it  is  to  be  so 
unbending  as  to  notice  no  equity. 
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ABANDONMENT. 

Vide  Carriers^  4. 

ABATEMENT. 

Vide  Mimomer,  1,  3.  Pleadings^  5. 

ABATEMENT  OP  NUISANCE. 

Vide  NuisancCf  2. 

ACCESSORY. 

Vide  Master  and  Slave, 

ACTION. 

Vide  Commissioners  of  Roads,  2.    Easements,  11, 13.    Pleadings,  10. 

ACTION  ON  THE  CASE. 

Vide  Cast    ^ajCTW«i&,  2,  5, 6,  a    Nuisance,  3, 4.    Pleadings,  II.    PracUce,2. 

ADMINISTRATION  BOND. 

^  Vide  Executors  and  Administrators.    Pleadings,  4. 

ADMINISTRATORS. 

Vide  Executors  and  Administrators,    Pleadings,  4. 

AGENT. 

Vide  Principal  and  Agent, 

AMENDMENT. 

Vide  Aiiaehmentf  Foreign  and  Domestic,  5,  6.    Practice  1. 

APPEALS. 

1.  The  rale  for  parties  and  counsel  is,  that  appeals  must  depend  upon  the  ques- 
tions or  points  submitted  to  the  Court  below :  but  in  its  discretion  the  Court  of 
Appeals  may  supply  inadvertent  omissions  of  either  Judge  or  connsel,  by  de- 
ducing any  result  which  will  follow  from  a  just  application  of  the  law  to  the 
eyidence  that  was  before  the  jury.    EUiott  jb.  RAeti , 405 
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3.  Appeal  from  the  decision  of  a  magistrate  and  freeholders  oonvieting  a  slaire  of 
a  capital  offence:  at  the  request  of  the  Judge,  before  whom  the  appeal  was 
taken,  the  Court  of  Appeals  heard  argument,  gave  their  opinion  on  the  case, 
and  then  left  it  to  the  Judge  to  make  such  order  as  he  might  think  proper. 
Stale  Y9.  Nathan 219 

Vide  insolvent  Debtor's  and  Prison  Bounds'  Ads,  1 ,  5.    Ordinary.    PraOicf^  5, 7. 

ARREST. 

Vide  Practice,  9, 10. 

ARREST  OF  JUDGMENT. 

Vide  Pleadings,  11,  12. 

ASSAULT  AND  BATTERY. 

Vide  Robbery,  1. 

ATTACHMENT,  FOREIGN  AND  DOMESTIC. 

1.  Action,  by  foreign  attachment,  on  a  judgment,  commenced  within  a  year  and 
a  day  from  the  entry  of  the  judgment :  motion  by  garnishee,  who  claimed  as 
creditor  in  possession,  to  set  aside  the  writ,  on  the  ground,  that  no  action  lies 
on  a  judgment  as  long  as  it  may  be  enforced  by  execution : — ^motion  refused. 
Shooter  ts.  McDujffie 61 

2.  The  affidavit  recited  in  a  domestic  attachment  was,  that  the  debtor  "  absconds 
or  conceals  himself,  so  that  the  ordinary  process  of  law  cannot  be  served  upon 
him:"  motion  to  set  aside  the  attachment,  because  the  affidavit  should  have 
been,  in  the  words  of  the  Act,  that  the  debtor  "absconds  afid  conceals  him- 
self," &c:  motion  refused.    Goss  vs.  Gowing 477 

3.  The  affidavit  on  which  a  domestic  attachment  issues  need  not  be  in  writing. .    Jb. 

4.  In  domestic  attachment,  the  summons  served  on  the  garnishee,  under  the  I8th 
section  of  the  Magistrate's  Act  of  1839,  need  not  have  a  copy  of  the  note  or 
other  cause  of  action  indorsed  on  or  annexed  to  it Jb. 

5.  Sum.  pro.  in  domestic  attachment  on  note  assigned  to  plaintiff:  the  process 
had  no  copy  of  the  assignment  indorsed  on  or  annexed  to  it:  motion  for  leave 

to  amend,  by  indorsing  a  copy  of  the  assignment, — ^granted B>. 

6.  Semble,  that  if  a  copy  of  the  note  had  been  omitted,  the  defect  could  have  been 
cured  by  amendment ^• 

Vide  Evidence,  7,  9. 

ATTTORNEY  GENERAL. 

Vide  Q^o  T^arranto,  1. 

AUCTION'SALES. 

1.  All  sales  at  auction  ought  to  be  open  to  free  and  full  competition,  and  where 
the  purchaser  does  any  act,  the  effect  of  which  is  to  destroy  this  fair  competi- 
tion, the  sale  will  be  void.    Martin  YB,  RanleU ^ 

Vide  Bond,  1. 

BAIL. 

1.  In  cases  of  render  by  bail,  the  rule  prescribed  in  Moyers  vs.  CenUr,  (2  Strob. 
439,)  should  always  be  followed.    Douglass  vb,  Otoens *^ 
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3.  The  sheriff  is  not  bound  to  take  more  than  one  person  as  bail;  and  the  tsst 
of  his  liability  is,  did  he  take  such  person  knowing  him  to  be  insufficient,  or 
under  such  circumstances  that  he  should  have  known  his  insufficiency  1  Bejh- 
neU  vs.  Brovm 347 

3.  Action  on  bail  bond :  plea  of  render  to  sheriff,  and  verdict  for  defendant:  New 
trial  ordered, — the  evidence  being  wholly  insufficient  to  sustain  the  plea.  Me- 
nude  vs.  Sutler. 440 

4.  The  evidence  to  sustain  a  plea  of  render  by  bail  must  show  an  actual,  honest 
delivery  of  the  principal  into  the  custody  of  the  sheriff,  so  as  clearly  to  make  the 
sheriff  liable  for  an  escape lb, 

BAILMENT. 

1.  In  genera],  questions  of  negligence,  in  the  performance  of  a  bailment,  are  to 
be  decided  by  a  jury ;  but  where  the  facts,  in  evidence  on  the  part  of  the  plain* 
tiff,  fail  to  shew  any  negligence,  there  is  nothing  to  go  to  the  jury,  and  the 
plaintiff  may  be  nonsuited.    McClenaghan  vs.  Brock 18 

Vide  Carriers,    Frauds^  SUUtUe  of. 

BAIL  WKIT. 

Vide  Practice,  9, 10. 

BANK  STOCK. 

Vide  Taxation, 

BARON  AND  FEME. 

Vide  Easements^  4.    Husband  and  Wife, 

BILL  IN  EQUITY. 

Vide  Evidence,  2,  3. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

W.  A  purchased  goods  from  the  plaintiff,  and,  being  required  to  give  security, 
drew  his  promissory  note  payable  to  the  plaintiff,— got  the  defendant  to  put  her 
name  on  the  back  of  it,  and  then  delivered  it  to  the  plaintiff:  plaintiff  after- 
wards endorsed  the  note  in  blank,  putting  his  name  above  that  of  the  defendant. 

1.  Held,  that  parol  evidence  was  admissible  to  explain  the  circumstances  under 
which  the  note  was  executed  by  W.  A.  and  the  defendant  and  indorsed  by  the 
plaintiff.    Baker  ys.  Scoti 30& 

2.  Heid  also,  that  defendant  was.liable  on  the  note  as  an  original  maker  or  pro- 
missor lb. 

3.  Beld  further,  that  plaintiff,  by  afterwards  indorsing  the  note,  did  not  change 

its  character  or  absolve  the  defendant. lb. 

4.  A  feme  sole  trader  is  bound  to  a  third  person  by  her  indorsement  to  him  of 

a  note  drawn  by  her  husband  payable  to  herself     WiUhaus  vs.  L/udecus 326 

5.  In  declaring  on  a  promissory  note  against  an  indorser,  it  is  not  necessary  to 
allege  that  the  liability  arose  by  virtue  of  the  statute  of  Anne lb. 

6.  The  concise  forms  of  declarations  on  promissory  notes  now  used  in  Eng* 
land  are  good  at  the  common  law;  seTn^fe .*. i^. 

40 
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7.  A  note  payable  to  A.  B.  or  bearer  may  be  indorsed  by  the  payee  or  any  sub- 
sequent holder.    Pride  ys.  Berkley 637 

8.  On  a  note  drawn  by  G.  payable  to  H.  or  bearer,  L.  B.,  after  the  note  was  due, 
wrote  the  following  indorsement,  "  Dec.  13, 1848.    1  indorse  the  within  note. 

L.  B."    JETe^,  that  L.  B.  was  liable  as  indorser J(. 

9.  In  order  to  charge  the  indorser  of  a  note  past  due,  there  must  be  some  proof 
of  diligence :  proof  of  demand  of  the  maker  and  that  he  was  insolvent,  hdd  in- 
sufficient—there being  no  eyidence  of  notice  to  the  indorser JK. 

BOND. 

1.  Bond  conditioned  to  produce  certain  articles,  and  that,  when  produced,  they 
*' shall  be  of  the  yalue  of  seven  hundred  dollars,  the  valuation  now  placed  upon 
them:"  the  articles  when  produced  were  sold  at  public  auction,  and  bid  off  by 
the  obligor  for  $165 :  in  an  action  on  the  bond,  kdd^  that  the  sale  was  not  con- 
clusive evidence  of  the  value,  and  that  defendant,  the  obligor,  might,  by  other 
evidence,  shew  the  true  value.    BtUler  vs.  Baird 154 

2.  B.  filed  a  bill  in  Equity  to  injoin  the  sheriff  from  paying  over  to  G.  a  certain 
fund  in  his  hands  claimed  by  G.  under  execution :  the  commissioner  granted 
an  interlocutory  order  for  an  injunction,  making  it  a  condition  thereof  that  B. 
should  give  bond,  with  surety,  to  "  save  harmless  the  said  G.  from  all  damage 
which  he  may  sustain  by  reason  of  the  making  of  said  order  and  the  issuing 
of  said  writ  of  injunction  in  accordance  therewith :"  after  a  somewhat  protracted 
litigation  it  turned  out  that  G.  was  entitled  to  the  fund  in  the  sheriff's  hands: 
in  an  action  at  law  on  the  bond,  it  was  held^  that  G.  was  not  entitled  to  re- 
cover, as  damages,  either  a  counsel  fee  and  other  expenses  paid,  (not  including 
costs),  of  the  suit  in  equity,  and  a  counsel  fee  incurred  in  the  suit  at  law  on 
the  bond,  or  interest  on  the  fund  during  the  time  it  was  injoined  in  the  sheriff'! 
hands.    Crodsden  ys.  Bank. 336 

Vide  Decree  for  Foredoswre,  3.    Pleadings,  6, 9. 

BRIDGE,.  . 

1.  The  owner  of  a  toll  bridge  is  not  a  common  carrier:  his  obligation  is  to  keep 
the  bridge  in  proper  condition  for  the  safe  passage  of  passengers  and  goods, 
and  only  for  negligence  in  so  keeping  it  is  he  liable.    Origgsby  vs.  ChappdL.,  443 

Vide  Commissumers  of  Roads,  1. 

CARRIERS. 

1.  The  common  law  rule,  that  carriers  of  goods  are  responsible  for  all  losses  or 
injuries  except  such  as  arise  from  the  act  of  God,  or  the  enemies  of  the  country, 
applies  to  carriers  by  water  as  well  as  by  land.    Mcdenaghan  vs.  B^ock 17 

S.  Carriers  of  pnssengers  are  liable  only  on  the  score  of  negligence;  and  slaves 
are  considered  as  passengers Jft. 

3.  The  owner  of  a  steam  boat  carrying  a  slave  as  a  passenger,  hdd  not  to  be  liable 
for  an  injury  done  to  the  slave  by  the  accidental  discharge  of  a  gun  in  the  hands 
of  a  free  negro,  who  was  employed  as  a  servant  on  the  boat — ^the  free  negro 
and  the  slave  being,  at  the  time  of  the  accident,  on  board  a  lighter  alongside 
of  the  steam  boat ■ A. 
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4.  Where  the  goods  in  a  common  carrier's  possession  are  uninjured  in  quality, 
but  there  is  a  partial  loss,  the  owner  cannot  abandon  the  goods  and  recover 
their  entire  value:  he  can  recover  only  the  price,  at  the  place  of  delivery,  of  the 
goods  actually  lost.    Shaw  ^  Austin  vs.  R.  R,  Comp 468 

Vide  BoAhnvent.    Bridge, 

CA.  SA. 

Vide  Practice f  11. 

CASE. 

1.  The  plaintiff  can  have  no  action  for  mere  trespasses  on  another's  land:  and 
ease,  for  consequential  damages  to  himself,  lies  not  for  annoyances  and  hurt 
that  he  has  received  from  acts  done  on  land  adjoining  his,  which  the  proprietor 
thereof  might  lawfully  do  in  the  exercise  of  his  dominion  over  his  own. 
McLatuAUn  YS.  Rail  Road  Compafny £83 

Vide  Nuisance^  3, 4.    Pleadings,  11.    Practice,  % 

CAVEAT. 

I.  In  the  Court  of  Common  Fleas,  cavtal  is  a  process  which  relates  entirely 
to  the  granting  of  lands  by  the  State,  and  has  extent  and  application  accord- 
ing to  the  statutes  which  gave  it  origin.    Nichols  vs.  Hubbard 267 

9.  That  Court,  as  a  Court  of  caveats,  has  no  power  to  revoke  a  grant,  or  to  in- 
quire into  its  validity  after  it  has  passed  the  great  seal :  it  has  power,  merely, 
to  determine  whether  a  grant  shall  be  signed,  and  the  only  matter  to  be  in- 
quired into  is  some  "  fraud  or  collusion  in  the  progress  of  the  entry,  warrant, 
or  survey.'* Jb» 

3.  Merely  because  the  land,  for  which  the  grant  is  sought,  is  covered  by  an  older 
grant,  is  no  ground  fora  caveat /6 . 

4.  In  such  case,  the  caveat  would  be  either  unnecessary  or  improper:  a  new 
grant  of  land  already  granted  is  a  mere  nullity :  to  persons  having  title  under 
the  old  grant  it  is  harmless,  and  persons  having  no  title  have  no  right  to  in- 
terfere      lb. 

CHARACTER. 

Vide  Evidence,  7,  8. 

CHARLESTON. 

1.  The  Act  of  1819  requires  that  the  voters  at  the  city  election  of  Charleston 
"  shall  register  their  names  at  least  one  month  before  the  day  of  election :"  on 
Sunday,  the  3d  August,  a  number  of  voters  registered  their  names  and  the 
election  was  held  on  the  3d  September:  Held,  that  the  registration  on  Sunday 
was  not  unlawful,  and  that  it  was  within  time.    State  vs.  Schnierle 299 

Vide  City  Cowrt  of  Charleston,    Taxation. 

CHARLOTTE  &  SO.  CA.  RAIL  ROAD  COMPANY. 

Vide  Corporations,  12,  13,  15. 

CHRISTIAN  NAME. 

Vide  Misnomer, 


I 
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CITY  COUNCIL  OF  CHARLESTON. 

Vide  Taxation, 

CITY  COURT  OF  CHARLESTON. 

1.  In  a  declaration  in  the  City  Court  of  Charleston,  it  is  a  sufficient  allegation  of 
jurisdiction  oyer  the  person  of  the  defendant  to  describe  him  as  "  a  resident 
within  the  City  of  Charleston."    Kiidoch  vs.  CarsUn 330 

COLOR  OF  TITLE. 

Vide  GrarU. 

COLUMBIA. 

1.  Action  by  the  Corporation  of  Columbia,  against  a  lot-owner  on  Richardson 
street  to  recoTer  the  amount  paid  by  plaintiffs  for  placing  stone  curbing  to  the 
side-walk  in  front  of  defendant's  lot:  Held^  that  the  action  would  not  lie- 
three  members  of  the  Court  holding,  that  the  proceedings  against  defendant 
were  not  authorized  by  any  ordinance  of  the  corporation — one  of  the  same 
three  and  two  others  holding,  that  an  ordinance  assessing  lot-owners  in  a  par- 
ticular street,  for  improvements  made  in  that  street,  was  not  authorized  by  the 
charier  of  the  corporation — and  one  member  dissenting.    Corp,  of  Columbia 

vs.  HwU 550 

Vide  Corporations^  12. 

COMMISSIONERS  OF  ROADS. 

1.  Commissioners  of  Roads  have  no  power  to  employ  the  labor  of  the  inhabitants 
liable  to  road  duty,  in  building  or  repairing  line  bridges :  for  such  purposes 
assessments  must  be  levied  as  direrted  by  the  17ih  section  of  the  Act  of  1825. 
Comers.  Roads  vs.  BlaJx S4I 

2.  Before  an  action  can  be  brought  by  Commissioners  of  Roads  to  recover  fines, 
exceeding  twenty  dollars,  for  neglect  of  road  duty,  the  default  and  amount 
of  the  fines  must  be  ascertained  and  fiixed  by  the  proper  action  of  the  board 
itself.     Com*nrs.  Roads  vs.  TYescot STB 

COMMON  COUNTS. 

Vide  Pleadings,  2. 

COMPENSATION. 

Vide  Corporalions,  13, 14. 

COMPUTATION  OF  TIME. 

1.  In  the  computation  of  time,  the  day  from  which  the  reckoning  commences, 
and  that  on  which  it  terminates,  may  both  be  included,  or  excluded,  as  will 
best  preserve  a  right,  or  prevent  a  forfeiture.    State  vs.  Scknierk 300 

CONDITION  PRECEDENT. 

Vide  Contracts, 

CONFESSIONS. 

1.  Indictment  for  murder :  When  the  prisoner  was  first  arrested,  one  of  the  two 
special  constables,  who  had  him  in  charge,  said  to  him,  "  Come,  Jack,  yoa 
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might  as  well  out  with  it:"  the  magistrate  interposed  and  warned  him  not  to 
confess:  some  hours  nflerwards  the  prisoner  made  confessions  to  B.,  who  was 
in  no  position  of  authority  over  him,  but  with  whom,  and  in  whose  buggy,  as 
a  conrenient  mode  of  transportation,  he  was  riding  to  jail, — the  two  constables 
being  near,  but  not  within  hearing:    Held,  that  the  confessions  to  B.  were 

admissible.    StaUYa,  Vaigneur 391 

3.  Kirby's  case,  (1  Strob.  155,  378,)  considered  a  leading  case  upon  the  question 
as  to  the  admissibility  of  confessions lb. 

3.  The  prisoner,  before  he  was  accused,  or  even  suspected  of  the  crime,  was  ex- 
amined, on  oath,  before  the  coroner's  jury,  as  an  ordinary  witness :  he  denied 
all  knowledge  of  the  felony,  but  made  statements  which  led  to  a  discovery  of 
facta  inducing  a  strong  suspicion  of  his  guilt;  other  questions  were  then  put 
and  answered,  which  led  to  other  evidences  of  guilt:  H.ld,  that  the  prisoner's 
statements  before  the  jury  were  admissible  as  evidence  against  him ib, 

4.  A  statement,  under  oath,  made  by  the  prisoner,  upon  his  examination  as  an 
ordinary  witness,  before  he  was  charged  with  the  crime,  is  admissible  as  evi- 
dence against  him Jb. 

5.  Where  a  confession,  in  itself  inadmissible,  leads  to  tlie  ascertainment  of  a  fact, 
admissible  in  evidence  and  material  in  the  case,  so  much  of  siuch  confesson 

as  relates  strictly  to  the  fact,  may  be  received  in  evidence Jb, 

CONFINEMENT. 

Vide  InsolverU  Debtar's  and  Prison  Bounds^  Acts. 

CONFLICT  OF  LAWS. 

Vide  Ldmitatums,  Statute  of,  1,2, 7. 

CONTRACTS. 

I.  Plaintiff,  an  overseer,  and  defendant,  his  employer,  agreed  that,  *' should  either 
become  dissatisfied  and  wish  to  be  off  from  the  ageeement,  said "  plaintiff 
"  shall  receive  what  two  disinterested  persons  shall  agree  for  him  to  have,  to 
be  paid  when  the  crop  is  sold :"  defendant  terminated  the  contract  before  the 
end  of  the  year,  and  plaintiff  brought  suit  for  the  value  of  his  services.  Hddf 
that  it  was  not  a  condition  precedent  to  the  plaintiff's  right  of  action  that  he 
should  offer  to  refer  the  matter  to  two  disinterested  persons.  Gardiner  vs.  WH- 
hamson 28 

3.  Where  there  is  a  contract  for  the  sale  of  land,  and  the  agreement  of  the  parties 
is  concurrent  and  to  be  executed  at  the  same  time,  the  seller  can  maintain  an 
action,  neither  for  the  price,  nor  for  damages  for  non-performance  of  the  con- 
tract, without  showing  that  he  had  tendered  a  title  deed,  or  that  the  purchaser 
had  waived  the  tender  or  otherwise  made  it  nugatory  by  his  act  or  conduct. 
Dubignon  vs.  Lmd 251 

Vide  Corporaticms,  2,  4, 5.  Damages.  Frauds,  Statute  of.  Interest.  Pleadings, 
10.  Principal  and  Agent.    Principal  and  Suret/y.    Sealed  Note. 

CONSTITUTIONAL  LAW. 

Vide  Carporatitms,  14.  ExeaUorsand  Adminislrators,%  Ordinary,  2.  Taxaiion. 

CONSTITUTION  OP  1778. 

Tide  Register  of  Mane  Omvej/ancet,  1. 
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CONVERSION. 

Vide  Partnt  and  OtiU. 

COPY  DEED. 

Tide  Rtgister  of  Mane  Conveyances,  3. 

CORPORATIONa 

The  charter  of  a  Rail  Road  Company  allowed  the  Company  to  select  sneh  route, 
between  fixed  points,  *'  as  a  majority  of  the  stockholders  should  deem  most 
advisable,"  and  proyided  that,  "  after  the  selection  of  the  route,  any  stockholder, 
who  may  be  dissatisfied  with  the  route  selected,  shall  have  the  right  to  with- 
draw his  subscription,"  &c.  ''provided  such  stockholder  shall  have  designated, 
at  the  time  of  subscribing,  the  route  which  he  desires  to  be  selected  for  the  loca- 
tion of  the  road :" — 

1.  Hdd,  that  such  stockholders  as  had  designated  the  route  which  they  desired 
to  be  selected,  were  entitled,  when  the  company  met  for  the  purpose  of  select- 
ing the  route,  to  rote  upon  the  question  of  selection.  Rail  Road  Company  m, 
Coleman, 118 

3.  Hdd^  also,  that  a  subscriber  who  had  not  designated,  at  the  time  of  subscrib- 
ing, and  in  the  book  of  subscriptions^  the  route  he  desired  to  be  selected,  iraa 
not  entitled  to  withdraw ;  and  that  he  could  not  shew,  by  parol,  that  he  had 
instructed  the  agent,  who  subscribed  for  him,  to  designate  the  route  he  desired 
to  be  selected ; Jft. 

3.  Hddj  further,  that  the  Company  were  not  bound  to  select  the  most  practicable 
route  between  the  fixed  points K. 

4.  Hddf  stiU  further,  that  a  slight  change  or  deflection  from  the  route  first  se- 
lected, adopted  by  the  Company,  did  not  absolve  a  stockholder  who  had  not 
designated  the  route  he  desired  to  be  selected lb. 

5.  A  stockholder  in  a  Rail  Road  Company,  held  not,  under  the  circumstances,  to 
be  absolved  from  his  liability  to  pay  to  the  Company  the  amount  of  his  sub- 
scription, by  an  amendment  of  the  charter,  procured,  without  his  consent,  by 
a  roajoiity  of  the  stockholders,  authorizing  the  Company  to  build  a  branch  of 
their  road  eleven  miles  long,  and  by  the  Company's  actually  building  such 
branch ib. 

6.  A.  B.  intending  to  take  stock  in  a  Rail  Road  Company,  authorized  one  of 
the  commissioners  to  receive  subscriptions  to  subscribe  for  him :  his  name  was 
entered  by  another  commissioner  who  acted  as  clerk:  the  entries  were  certified 
by  all  the  commissioners,  and  A.  B.  aflerwards  voted  by  proxy  as  a  stock- 
holder:— Held,  that  he  was  liable  as  a  stockholder B. 

7.  The  charter  of  a  Rail  Road  Company  provided  that  each  stockholder  should, 
at  the  time  of  subscribing,  pay  the  first  instalment  in  money :  the  defendant 
became  a  subscriber,  and,  for  the  first  instalment,  the  commissioners  took  his 
promissory  note  payable  to  themselves — ^gave  him  a  receipt  as  for  money — 
reported  him  as  having  paid,  and  he  acted  by  his  proxy  in  organizing  the 
company :  the  note  was  afterwards  transferred  by  the  commissioners  to  the 
company: — Hdd,  that,  even  conceding  (which,  sembiU,  the  Court  were  not  in- 
clined to  do)  that  the  receipt  of  the  note  was  not  such  a  payment  as  the  charter 
required,  the  defendant,  by  acting  as  a  stockholder  in  organizing  the  company, 
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had  waived  the  irreg;ularity,  and  could  not  refuse  to  pay  the  rest  of  the  instal- 
ments called  for.    Rail  Road  Comp.  vs.  Woodsides 145 

8.  In  assessing  the  value  of  Icmd  taken  by  the  Greenville  &  Columbia  R.  R.  . 
Company,  for  the  purposes  of  their  road,  the  commissioners  or  jury,  in  estimat- 
ing the  '  benefit  or  adcanlage  *  to  the  owner,  should  lake  into  consideration  the 
speculative  or  saleable  increase  in  the  value  of  the  land  attributable  to  the  con- 
struction of  the  road.    Rail  Road  Comp.  vs.  Partlow 4Si8 

9.  In  estimating  the  *  loss  or  damage*  to  the  owner,  the  expense  of  fencing  along 
the  line  of  the  road,  where  it  passes  through  fields,  should  be  considered 2b. 

10.  So,  also,  in  estimating  the  ^  loss  or  damage^*  the  incidental  depreciation  of  the 
value  of  the  tract,  by  reason  of  the  road*s  passing  through  it,  should  be  con- 
sidered     Jb. 

11.  If  the  owner  has  sold  part  of  the  tract  at  an  enhanced  price,  but  such  en- 
hanced price  was  not  owing  to  the  construction  of  the  road,  but  to  an  acci- 
dental demand,  then,  the  owner  is  not  chargeable  with  it  as  an  item  of  *  benefit 

or  advantage,* lb* 

12.  The  charter  of  the  Charlotte  and  South  Carolina  Rail  Road  Company,  au- 
thorizes the  Company  to  enter  the  town  of  Columbia  with  their  Rail  Road, 
and,  under  certain  terms,  to  occupy  the  streets    McLauchlin  vs.  jR.  R.  Comp..  583 

13.  If  the  plaintiff's  private  right  of  way  in  another's  land  has  been  obstructed 
by  the  Company,  under  lawful  authority,  he  cannot  have  an  action  for  dam- 
ages :  he  may  have  compensation,  if  his  case  falls  within  the  provisions  made 
for  compensation — otherwise  there  may  be  no  compulsory  remedy  for  either 
damages  or  compensation,  and  if  any  action  lies  for  him,  it  is  not  one  grounded 

on  tort lb  . 

14.  Difference  between  damages  and  compensation : — rights  of  the  sovereign,  of 
the  grantee  of  a  franchise  for  a  public  improvement,  and  of  the  land-owner 
whose  land  has  been  taken  under  the  eminent  domain  and  our  State  Constitu- 
tion. The  remedy,  by  assessment  of  compensation,  is  here  necessarily  exclu- 
sive, where  it  is  applicable  to  the  subject;  and  where  the  taking  has  been  law- 
fully authorized,  but  no  remedy  for  the  land-owner  provided,  the  action  for 
damages  is  excluded R. 

15.  The  sections  of  the  charter  examined,  which  require  the  Company  to  prepare 
another  road  in  lieu  of  a  public  road  which  it  may  occupy  and  obstruct.  The 
requirements  therein  demanded  from  the  Company,  are  for  the  benefit  of  the 
public;  and  upon  the  supposition  that  a  lot-owner  in  Columbia  has,  from  the 
peculiar  legislation  concerning  the  town,  a  right  to  maintain  his  action  for  an 
unlawful  obstruction  of  a  public  street,  without  showing  particular  loss  to  him- 
self, if  the  terms  imposed  by  the  charter  have  not  been  violated  by  the  Company 
so  as  to  authorize  the  interference  of  the  State,  no  legal  wrong  has  been  done 
to  the  lot-owner:  and  so,  his  supposed  rights  in  the  street  may,  in  certain 
contingencies,  be  destroyed,  yet  all  that  is  required  from  the  Company  may 
have  been  done lb, 

16.  The  mere  levelling  of  a  road,  preparatory  to  the  laying  of  a  Rail  Road  struc- 
ture in  it,  is  no  obstruction:  and  nothing  else  had  been  done  when  the 
plaintiff  commenced  this  suit i^. 

Vide  Charleston.    Columbia, 


624  INDEX. 

COSTS. 

Vide  Band,  2. 

COUNSEL  FEE. 

Vide  B(md,  2. 

COUKT  MARTIAL. 

Vide  MilUary  Executions, 

COURT  OP  APPBALa 

Yide Appeais,2.    Practice,  12. 

COURT  OF  EQUITY. 

Vide  Decree  for  Foredosure, 

COVENANT  FOR  QUIET  ENJOYMENT. 

Vide  DoweTj  1. 

CRIMINAL  PLEADINGS. 

Vide  HarbouHji^  Slave, 

DAMAGES. 

1.  Assumpsit  on  a  promise  to  pay  the  amount  of  a  judgment  from  which  defend- 
ant hod  been  discharged  under  the  insolyent  debtors's  Act: — Hdd,  that  the 
true  measure  of  damages  was  the  amount  of  the  debt,  interest  and  costs,  on 
the  day  of  the  entry  of  the  judgment,  with  interest  on  the  amount  from  the 
day  of  the  entry  to  the  day  of  the  trial. — Gatewood  vs.  Moses 214 

y\AeBond,%    Carriers,^.    Que.    CorporalionSjO^W,  13,14.   Frauds,  Statute 
of,  3.    Interest,    Nuisance,  3, 4.     Writ  of  Enquxry. 

DEATH. 

Vide  Presumptions,  1,  3,  4 

DECLARATIONS. 

Vide  Evidence,  11,  15,  17.    Husband  and  Wife,  3. 

DECREE. 

Vide  Evidence,  2,  3. 

DECREE  FOR  FORECLOSURE. 

1.  Bill  in  equity  for  foreclosure  and  decree  thereon  examined,  and  decree  hdd  to 
be  for  foreclosure  only  and  not  for  payment  of  money  also. — Gray  ts.  lloo- 
mer 261 

2.  Where  the  bill  is  for  foreclosure  merely,  though  the  amount  of  the  debt  be  as- 
certained by  the  report,  the  decree  confinming  the  report  and  ordering  the  debt 
to  be  paid  by  a  given  day,  and,  in  default  thereof,  that  the  equity  of  redemp- 
tion be  barred  and  the  premises  sold,  &c.  is  a  decree  for  foreclosure  only  and 
not  a  money  decree  also 13^. 
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3.  In  such  a  case,  the  creditor  may,  aAer  the  sale,  proceed  at  law  upon  the  bond 

for  any  balance  due  him Jb, 

4.  Ctueiy :  upon  bill  for  foreclosure  and  for  payment  of  the  money  also,  has  the 
Court  of  Equity  jurisdiction  to  pronounce  a  money  decree  which  may  be  en- 
forced by  the  usual  process  1 lb. 

DEED. 

1.  6.  J.  executed  and  delivered  to  his  sister,  A.  B.  an  instrument  under  seal,  and 
m  the  form  of  a  deed,  whereby,  in  consideration  of  love  and  aifection,  and  of 
one  dollar  to  him  paid,  he  gavej  granted^  bargained  and  sold  unto  her  and  her 
heirs,  forever,  a  negro  boy,  "  which  said  negro  I  bind  myself,  my  execut<Nrs, 
administrators,  &c.  forever,  to  defend  in  law  and  equity  against  all  claim.  It 
15  clearly  and  unequivocaUy  understood^  thai  the  aforesaid  deed  of  gift  is  to  be  of 
no  effect  whaiever^  until  /,  the  aforesaid  B.  J.  depart  this  life.^*  At  the  time  the 
instrument  was  executed  the  negro  was  delivered  to  A.  6.  who  kept  him  about 
one  year,  and  then  returned  him  to  B.  J.  who  retained  possession  of  him  until 
his,  B.  J's.  death: — Hdd^  that  the  instrument  was  valid  as  a  deed, — that  it  con- 
veyed a  present  title  to  the  donee,  with  postponement  of  the  right  of  possession 
until  the  donor's  death — Alexander  vs.  Burnett 189 

3.  It  is  no  longer  an  open  question,  whether  a  man  may  not,  by  deed  duly  de- 
livered as  suchf  give  to  another  a  negro,  reserving  to  himself  a  life  estate 
therein,  provided  that,  by  the  operation  of  the  deed,  a  present  title  passes  to 
the  donee,  but  the  possession  only  is  postponed  to  the  deatli  of  the  donor ....     lb, 

3.  In  construing  an  instniment,  effect  should  be  given  to  every  part  of  it,  if  the 
same  can  be  done  consistently  with  the  rules  of  law lb. 

Vide  Evidence,  13, 14. 

DEMAND  AND  KEFUSAL. 

Vide  Parent  and  Child, 

DEMURRER. 

Vide  Misnomer,  1,  2.    Pleadings,  5,  6,  7,  8, 9. 

DEPOSITE. 

^  Vide  Payment, 

DISCOUNT. 

Vide  Practice,  4. 

DISTRESS. 

Vide  Ri^nt,  2. 

DIVIDENDS. 

Vide  Bank  Stock.    Taxation, 

DOWER. 

1.  Where  dower  is  claii^ed,  and  assigned,  or  the  value  thereof  assessed,  a  cove- 
nant for  quiet  enjoyment,  contained  in  a  deed  of  conveyance  of  the  land,  is 
broken. — Lewis  vs.  Lewis 13 
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3.  Summons  in  dower:  It  appeared  that  demandant's  husband,  during  the 
coverture,  sold  and  conveyed  the  land,  in  which  dower  was  claimed,  to 
the  defendant;  that  he  entered  under  that  title,  and  possessed  and  claimed 
the  land  by  no  other:  Held^  that  it  was  not  admissible  for  the  defendant, 
in  order  to  prove  want  of  seizin  in  the  husband,  to  show  that  he,  the 
husband,  had  bought  the  land  at  sheriff's  sale,  but  had  never  taken  titles 
thereto  from  the  sheritT. — GayU  vs.  Price 525 

3.  One  who  enters  as  a  purchaser  from  demandant's  husband,  and  holds  pos- 
session under  his  and  no  other  tide,  cannot  shew  a  defect  in  that  title  for 
the  purpose  of  defeating  the  claim  of  dower. Jk 

Vide  Presumptions^  1. 

DUPLICITY. 

Vide  Harbouring  Slave, 

EASEMENTS. 

1.  Wherein  a  private  way  differs  from  a  neighborhood  road,  stated. — Pearce  vs. 
Mcdenaghan 178 

2.  In  case  for  obstructing  a  private  way  the  declaration  stated  the  termim^  and 
that  it  passed  over  defendant's  land : — Hdd,  that  a  general  yerdict  for  the 
plaintiff  was  sufficiently  certain St. 

3.  If  the  owner  of  the  servient  tenement,  over  which  a  right  of  way  exists,  ac- 
quires the  fee  simple  title  to  the  dominant  tenement,  the  right  of  way  is  extin- 
guished ;  but  if  he  acquires  a  less  estate,  as  an  estate  for  life  only,  it  is  not 
extinguished R. 

4.  The  owner  of  the  servient  tenement  purchased  the  dominant  tenement  as 
trustee  for  the  use  of  the  wife  of  the  owner  of  the  dominant  tenement,  for  life 
with  remainder  to  her  children : — Held^  that  such  purchase  was  no  extinguish- 
ment of  the  right  of  way,  nor  even  suspension  of  it  during  the  life  of  the  wife.    R- 

5.  Case  for  obstructing  a  private  way :  plaintiff  was  not  the  owner  of  the  land, 
to  which  the  right  of  way  was  appurtenant,  but  only  had  possession  in  right 
of  his  wife,  who  was  cestui  que  Uust-  for  life :  the  first  count  in  his  declara- 
tion alleged  that  he  "  was  seized  and  jfossessed^*  of  the  land  "  with  the  appur- 
tenances and  easements  hereunto  belonging,"  &c.  "and  by  reason  thereof** 
was  entitled  to  the  way;  and  the  second  count  alleged  that  he  "  has  been  and 
still  IS  possessed"  of  the  land  with  the  appurtenances  and  easements,  Sec,  nnd 
''had  and  still  ought  to  have  a  certain  way,"  &c. :  verdict  for  plaintiff:  on  ap- 
peal it  was  contended  that  plaintiff  could  not  retain  his  verdict  under  the  first 
count,  because  there  was  no  proof  of  seizin^  nor  under  the  second  count, 
because  there  was  no  allegation  that  the  right  existed  by  reason  of  the  posses- 
sion: Held,  that  the  declaration  was  sufficient  after  verdict  for  plaintiff ib. 

6.  In  case,  for  obstructing  a  canal,  plaintiff  declared  that  he  was  seized  and 
possessed  of  the  tract  of  land  to  which  the  right  of  drainage,  through  the  ca- 
nal, was  appurtenant :  at  the  trial  he  proved  no  title  but  only  his  possession : 
heldf  that  the  proof  was  sufficient,— that  plaintiff's  possession  was  presump- 
tive evidence  of  such  title  as  would  sustain  his  action. — Perguson  vs.  WHseU.  280 

7.  Unity  of  title  will,  in  general,  extinguish  an  easement,  but  where  the  ease- 
ment is  essentiali  and  the  estate  cannot  be  enjoyed  without  it,  the  easement  of 
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necessity  is  appurtenant  to  the  estate,  and  will  pass  with  it  to  a  purchaser 
when  the  title  is  severed Jb, 

8.  Plaintiff's  windows  in  his  house  at  the  extremity  of  his  own  land,  looked 
over  defendant's  house,  and  the  enjoyment  of  light  and  air  through  them 

continued  for  fifty  years :  defendant  then  obstructed  them  by  a  new  house  built 
on  the  foundation  of  his  old  one,  and  carried  to  greater  height:  action  for  the 
obstruction ;  it  was  held,  that  the  enjoyment  of  every  easement  must  be  ad- 
verse, that  is  as  of  right,  to  raise  by  twenty  years  continuance  the  presump- 
tion of  a  grant,  which  implies  the  assent  of  the  servient  owner :  that  in  the 
case  of  any  easement  claimed,  which,  if  not  rightful,  constitutes  a  legal  injury 
for  which  an  action  will  lie,  neglect  to  sue  for  the  period  of  twenty  years,  du- 
ring which  the  enjoyment  continued,  furnishes  evidence  of  assent ;  and  so 
proof  of  the  enjoyment,  when  nothing  else  appears,  raises  the  presumption: 
but  that  in  the  case  of  a  window,  which  gives  no  cause  of  action  to  the  owner 
of  the  space  over  which  it  looks,  he  is  not  bound  to  obstruct  within  twenty 
years  to  prevent  tlie  acquisition  of  a  right ;  and  without  some  other  circum 
stance,  from  which  his  assent  to  the  easement  as  a  right  may  be  inferred,  his 
grant  cannot  be  presumed  from  the  mere  unobstructed  enjoyment. — Napier  vs. 
Bultpinkle 311 

9.  Apart  from  all  considerations  of  time,  there  is  implied,  upon  the  severance  of 
a  heritage,  a  grant  of  all  those  continuous  and  apparent  easements,  which 
have  in  fact  been  used  by  the  owner  during  the  unity,  though  they  have  had 
no  legal  existence  as  easements,  as  well  as  of  all  those  necessary  easements 
without  which  the  enjoyment  of  the  several  portions  could  not  be  fully  had. — 
EUioUYs.RheU 405 

10.  A  change  in  the  disposition  of  the  owner  of  two  tenements,  which  is  to  im- 
press lasting  qualities  on  the  several  portions,  must  be  permanent  and  not  tem- 
porary  ' Jb, 

11.  When  a  defendant  was  no{  the  original  creator  of  the  disturbance  of  an  ease- 
ment, an  action  will  not  lie  against  him  until  he  has  been  requested  to  remove 
the  cause  of  the  disturbance  which  is  on  his  land ;  and  things  necessary  to  be 
done  by  plaintiff  before  any  thing  defendant  can  lawfully  be  required  to  do, 
would  be  effective, — plaintiff  must  do  or  show  his  readiness  to  do,  before  he 
can  require  the  defendant  to  act i^. 

12.  An  easement  created  by  the  former  owner  must  be  enjoyed  in  the  same  con- 
dition and  to  the  same  extent  only  as  he  established  it :  where  the  plaintiff 
has  added  an  usurped  easement  to  a  rightful  one,  and  blended  them  in  his  at- 
tempt to  enjoy  them,  and  defendant  has  obstructed  both,  plaintiff  cannot 
maintain  an  action,  unless  he  can  shew  that  the  excess  could  have  been  ob- 
structed without  interfering  with  the  right lb. 

ELECTION. 

Vide  PleadingSj  10. 

EMINENT  DOMAIN. 

Vide  CorparatiotiSj  14. 

ESTOPPEL. 

Vide  CarporalioTU^  7.    Hwband  and  Wife^  3.     Ordinary,  1.    Sheriff's  Deed, 

Trespass  to  try  TUle,  4. 
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EVIDENCE. 

I.  Assumpsit  on  a  promissory  note,  payable  to  A.  F.  or  bearer,  and  transferred 
after  due  to  plaintiff:  plea  the  general  issue :  the  note  was  g;iTen  for  medical 
services  rendered  by  A.  F.  and  the  defence  was  that  A.  F.  was  not  a  licensed 
physician :  neither  the  plaintiff  nor  A.  F.  had  notice  of  the  nature  of  the 
defence  before  the  trial :  Hdd,  that  the  owus  should  have  been  thrown  on  de- 
fendant to  show  that  A.  F.  had  no  license. — Barton  vs.  Sutherland 57 

8.  An  incomplete  proceeding  in  Equity,  consisting  of  a  bill  and  certain  orders 
taken  by  the  complainant's  solicitor,  binds  nobody  as  a  decree :  it  may  be 
evidence  of  its  own  existence,  and  of  consequences  thence  deducible,  but  even 
as  an  act  or  declaration  affects  only  the  complainant  and  his  privies. — Hill  vs. 
Parker, 87 

3.  A  statement  or  exhibit  in  such  bill,  is  generally  considered  as  the  act  of  the 
solicitor,  furnishes  feeble  evidence  even  against  the  complainant,  and  affects 
not  the  defendants  or  third  persons Jb. 

4.  The  secondary  evidence  of  law  papers,  said  to  be  lost,  must  be  evidence  of 
their  contents  admitted  after  proof  of  existence  and  loss i(. 

6.  The  admission  of  evidence  wholly  irrelevant  to  the  question  of  fact  submit- 
ted to  the  jury,  is  no  necessary  ground  for  new  trial J&. 

6.  In  an  action  on  bail  bond  against  Uie  bail,  the  principal,  being  liable  for  the 
costs  in  cases  of  recovery,  is  an  incompetent  witness  for  the  bail  to  prove  a 
render  to  the  sheriff. — Douglass  vs.  Oieens 149 

7.  Garnishee  in  attachment  made  return  on  oath  claiming  the  goods  as  her  own 
under  a  bill  of  sale  from  the  absent  debtor :  plaintiff  filed  a  suggestion  con- 
testing the  return,  on  the  ground,  that  the  sale  was  fraudulent  as  against  credi- 
tors: Heldf  that  defendant  could  not  give  in  evidence  her  general  good  charac- 
ter to  rebut  the  proof  of  fraud. — Dawkins  vs.  OavU 151 

8.  Where  an  actual  fraud  is  charged,  perpetrated  with  a  fraudulent  intent,  and  the 
proof  of  the  charge  consists  of  circumstances,  then,  good  character,  as  in  a 
case  of  Clime,  might  be  resorted  to  as  a  circumstance  to  prove  innocence: .. . .     R, 

9.  On  the  trial  of  a  suggestion  contesting  a  garnishee's  return,  the  return  is  not, 
like  an  answer  in  Equity,  evidence  for  the  garnishee Jh. 

10.  In  an  action  against  a  master  of  a  vessel  for  injury  to  goods,  which  he  had 
undertaken  to  carry  safely,  ''dangers  of  the  sea"  excepted,  from  Liverpool  to 
Charleston,  kdd^  that  the  log-book,  kept  by  the  mate,  who  had  recently  died, 
and  the  protest,  made  by  the  master,  the  mate  and  some  of  the  crew,  were, 
neither  of  them,  admissible  for  the  defendant  to  shew  that  the  vessel  had  en- 
countered storms  at  sea  from  which,  it  was  alleged,  the  injury  arose. — Carne- 
Ton  vs.  Rich 353 

II.  The  rule  as  to  the  admissibility  of  entries  or  declarations  made  by  third 
persons;  as  laid  down  in  Oikhrist  <f>  King  vs.  Martin  4*  West^  (Bail.  Eq.  503), 
re-affirmed ih. 

12.  To  prove  a  sum.  pro.  decree  against  T.  F.  a  sum.  pro.  against  T.  F.  and  H. 
H.  was  produced  with  sheriff's  return  of  service  thereon  as  follows,  "  copy  of 
this  process  on  H.  F.  personally  served :"  the  docket  and  minutes  were  also 
produced  where  the  case  was  stated  as  against  both  defendants — on  the  docket 
it  was  marked  "  decree  by  default,"  and  in  the  minutes  "  decree  "  simply :  no^ 
a.  could  be  found,  but  in  the  sheriff's  execution  book,  the  fi.  fa,  was  entered 
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as  against  H.  F.  alone :  there  was  evidence  that  T.  F.  was,  at  the  time,  a  resi- 
dent of  North  Carolina:  Held,  that  the  proof  of  a  decree  against  T.  F.  was 
insafficient,  and  a  sheriff's  conveyance  of  his  land,  purporting  to  be  founded 
on  the  decree,  was  rejected. — Floyd  vs.  MirUsey '. 361 

13.  Unless  proof  is  adduced  of  the  loss  or  destruction,  satisfactory  to  the  Court, 
secondary  evidence  of  the  contents  of  a  deed  cannot  be  submitted  to  the  jury :  no 
uniforon  rule  can  define  the  requisite  evidence  in  all  cases  to  establish  the  loss : 
this  must  depend  on  the  circumstances  of  each  case lb, 

14.  Whenever  the  deed  in  question  is  traced  to  a  particular  individual,  he  should, 
if  alive,  be  examined  as  to  the  loss;  and,  if  dead,  his  representatives  should  be 
examined ;  and  it  makes  no  difference  that  the  individual  resides,  or  died,  in 
Alabama Jb, 

15.  In  trespass  to  try  title,  plaintiff  claimed  under  the  heirs  of  I.  and  defendant 
claimed  under  T.  who,  it  was  alleged,  held  adversely  to  I :  Held^  that  the  dec- 
larations of  I.  were  admissible  for  the  defendant  to  show  the  adverse  character 

of  T.'s  possession 3, 

16.  Plaintiff  sued  on  a  single  bill,  alleging  it  to  have  been  destroyed,  and  at  the 
trial  produced  a  mutilated  portion :  Hcldj  that  he  thus  sufficiently  established 
the  destruction. — Myers  vs.  Scaley 474 

17.  Trover  for  negroes:  the  witness  who  demanded  the  negroes  of  defendant  for 
plaintiff  was  unable  to  say  what  defendant's  reply  to  the  demand  was :  he  had 
made  a  memorandum  in  writing  of  the  reply,  which  bore  date  the  day  of  the 
demand :  he  believed  the  memorandum  stated  the  truth :  he  did  not  think  it 
was  made  on  the  day  of  the  demand,  but  on  the  next  day,  or  not  long  after: 
Heldf  that  the  memorandum  was  not  admissible  for  the  plaintiff  as  evidence  of 
defendant's  reply  to  the  demand. — Ballard  vs.  BaUard 495 

18.  Case  against  an  innkeeper  to  recover  the  value  of  a  horse  choked  to  death 
by  his  halter  in  defendant's  stable :  defendant  proved  that  the  horse  had  been 
secured  in  the  stall  under  the  superintendence  and  direction  of  the  plaintiff:  in 
reply,  plaintiff  proved  the  very  bad  condition  of  the  stall:  Held^  that  defend- 
ant was  not  entitled  to  rejoin  in  evidence. — Jardon  vs.  Bo<me 528 

Vide  Bailj  4.    Bills  of  Exchange  and  P'-omissory  NoteSj  1.    Bond^  1.     Oti- 
fessions.    Executors  and  AdministratorSj  3,  4, 5,  6,  7.     Grant,    Husharui  and 
Wife^  3.    Pleadings^  2.    Presumptions.    Register  of  Mesne  Conveyances.  2. 
Robbery,  2,  3.     Trespass  to  try  Title,  2,  3, 4,  6.     Writ  of  Enquiry. 

EXECUTIONS. 

Vide  Militia  Executions, 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Under  the  9th  sec.  of  the  Ordinary's  Act  of  1839,  when  an  administrator 
has  died  "  without  having  accounted,  leaving  no  executor  or  administrator," 
the  representative  of  a  d' ceased  surety  may  be  cited,  and  the  acTcount  taken  on 
such  citation. — Ordinary  vs.  Bailey 68 

2.  The  course  of  proceeding  provided  by  the  9th  sec.  of  the  Ordinary's  Act  of 
1839,  for  taking  an  account  against  an  absent  or  deceased  administrator,  by 
summoning  his  sureties,  &c.  may  be  adopted  where  the  administration  bond 
was  given  and  the  liability  accrued  before  the  Act  was  passed lb. 
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3.  Evidence  of  payment  or  discount  not  offered  before  the  Ordinary  may  be 
given  on  the  trial  before  the  jury  in  the  action  on  the  bond tb. 

4.  A  mother  became  administratrix  of  the  deceased  father's  estate :  she  married 
again,  had  two  children  by  her  second  marriage,  and  died :  no  administration 
was  taken  out  on  her  estate,  but,  on  bill  filed,  her  negroes  were  partitioned 
among  her  second  husband  and  the  children  of  her  first  aad  second  marriages; 
the  children  of  the  first  marriage,  then,  under  the  9th  sec.  of  the  Ordinary's 
Act  of  1839,  had  an  account  taken  of  her  administration  of  their  finther's 
estate,  and  obtained  a  decree: — in  an  action  against  the  surety  on  the  adminis- 
tration bond,  to  recover  the  amount  of  the  decree,  AeU,  that  the  surety  might 
produce,  as  evidence  of  payment,  the  proceedings  in  partition iS. 

5.  Where  an  administrator  has  removed  from  the  State,  and  he  and  his  sureties 
are  summoned  to  account  as  directed  by  the  9th  sec.  of  the  Ordinary's  Act  of 
1839,  a  surety  who  appears  and  defends  the  suit,  is  not  concluded  by  the 
Ordinary's  decree  against  the  administrator,  nor  by  the  judgment  of  the  Court 
of  Equity  affirming,  on  appeal,  the  Ordinary's  decree :  such  decree  is  only 
prima  facie  evidence  against  the  surety. — OrdiTiary  vs.  McCuJly 80 

6.  The  surety  may  show  that  the  distributee  had  been  paid  before  the  Ordinary's 
decree  in  his  favor  was  rendered Jb. 

7.  Before  the  Ordinary,  and  before  the  Chancellor,  on  the  appeal,  certain  evi- 
dence to  show  payment  was  given  and  held  insufficient:  on  the  trial  before 
the  jury  the  circuit  Judge  permitted  the  same  with  additional  evidence  to  be 
relied  on  in  proof  of  payment :  held  that  such  permission  was  proper R. 

Vide  Pleadings^  4.    Renl^  I. 

EXTINGUISHMENT. 

Vide  Easements^  3, 4. 

FEME  COVERT. 

Vide  EasemcTUSf  4.    Husband  and  Wife. 

FEME  SOLE  TRADER. 

Vide  Bills  of  Exchange  and  Promitsory  NoleSj  4. 

FL  FA. 

Vide  Practice,  11. 

FINE. 

Vide  Commissioners  of  Roads,  2.    MiliUa  Executions. 

FISH  TRAP. 

Vide  Nuisance,  2. 

FORECLOSURE. 

Vide  Decree  for  Foredasuvre. 

FORFEITURE. 

Vide  OmfvAaJlvm  of  Tinu. 
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FRANCHISE. 

Vide  CorporatumSf  14. 

FRAUD. 

Tide  Audion  Sales,    Evidence^  7,  8.    Insolvent  Debtor's  and  Prison  Bounds 

Acts,  1,  3,  4.    Trespass  to  try  Title,  5,  6. 

FRAUDS,  STATUTES  OF. 

1.  Defendant  hired  to  plaintiiT  a  negro  for  two  years  and  put  plaintiff  in  posses- 
sion ;  it  was  agreed  that,  if  the  negro  should  become  dissatisfied,  after  two  or 
three  months  trial,  the  contract  should  be  at  an  end ;  defendant  in  a  few  days 
got  possession  of  the  negro  and  sold  htm :  Held,  that  the  contract  of  hiring 
haying  been  performed  by  the  defendant,  was  not  within  the  4lh  section  of  the 
statute  of  frauds. — Compton  vs.  Martin 14 

2.  Held,  also,  that  defendant  could  not  rescind  the  contract  at  the  end  of  a  few 
days lb, 

3k  Held,  further,  that,  in  trover  for  defendant's  conversion,  the  true  measure  of 
damages  was  the  difference  between  the  amount  fixed  as  hire  and  the  profits 
of  the  negro's  labor  for  two  years lb. 

4.  The  fourth  section  of  the  statute  of  frauds  extends  only  to  cases  where  there 
is  not  to  be  complete  performance  on  either  side  within  a  year Jb, 

GARNISHEE. 

Vide  Attachment,  Foreign  and  Domestic,  1.    Evidence,  7,  9. 

GRANT. 

I.  A  junior  grant,  as  color  of  title,  or  evidence  of  the  extent  of  possession,  is  no 
better  than  a  deed,  or  a  mere  survey  accompanied  by  ciaim,— Nichols  vs.  Hub- 
bard  267 

Vide  Caveat,  2,  3,  4. 

GREENVILLE  AND  COLUMBIA  R.  R.  COMPANY. 

Vide  Corporations,  1,  2,  3,  4,  5,  6,  7,  8,  9,  10,  11. 

HABEAS  CORPUS. 

1.  If  a  prisoner,  committed  for  felony,  claims  the  benefi:  of  the  habeas  corpus  Act, 
in  the  manner  prescribed  by  the  7ih  section,  he  must  be  discharged  if  not 
indicted  and  tried  within  two  terms  after  his  commitment  — State  vs.  Fasket, .  255 

HARBOURING  SLAVE. 

1.  Indictment,  under  the  Act  of  1821,  for  harbouring  two  slaves:  both  counts  of 
the  indictment  alleged  the  slaves  to  be  the  property  of  J.  S. — the  first  count 
charging  that  they  were  runaways  and  fugitives  from  the  service  of  J.  S.,  and 
the  second  that  J.  S.  had  hired  them  out,  each  to  a  different  person  (named), 
and  that  they  were  fugitives,  respectively,  from  the  service  of  the  person  to 
whom  they  had  been  hired :  the  proof  was  that  J.  S,  as  executor,  hired  the 
slaves,  each  to  the  person  named,  for  the  year  1850:  that  they  ranaway,  and 
while  out  were  harboured  together  by  the  defendant:  the  defendant  was  found 
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guilty,  and  he  moved  in  arrest  of  judgment  or  for  a  new  trial:  Hdd^  that  ha 
was  properly  convicted, — a  majority  of  the  Court  holding,  that  it  was  im« 
material  to  allege  or  prove  that  the  slaves  were  fugitives  from  the  service  of  any 
one,  and,  therefore,  that  the  conviction  was  good  under  the  first  count — other 
Judges  holding  that  the  second  count  was  not  bad  for  duplicity. — SUiU  vs. 
Holland, 512 

HOMINE  REPLEGIANDO. 

Vide  Slaves  and  F^ee  Persons  of  Color,  2. 

HUSBAND  AND  WIFE. 

1.  A  married  woman  has  no  power,  under  the  Act  of  1795,  to  release,  before  a 
magistrate,  her  interest  in  lands  when  it  is  less  than  an  estale  of  inheritance. — 
Baysya.  Hays..* 31 

2.  Semble,  that  under  the  Acts  of  1731  and  1767,  she  may  release,  before  a  judge, 
any  estate 1^. 

3.  A  magistrate's  certificate  of  a  wife's  renunciation  of  inhentance  is  not  con- 
clusive against  her:  she  may  show  that  it  was  not,  in  fact,  her  free  and  vol- 
untary act; — and,  in  order  to  show  this,  she  may  give  in  evidence  her  declara- 
tions, at  tlie  time,  to  the  magistrate,  and  the  subsequent  declarations  of  the 
magistrate  to  other  persons , 3. 

Vide  Bills  of  Exchange  and  Promissory  Notes,  4.    Dower ,  2,  3.   Easements,  4« 
PresumptionSf  1,  4.    Sheriff's  Deed,  2.     TYusts  and  Trustees. 

INDICTMENT. 

Vide  Barbouring  Slave.    Master  and  Slave.    Nuisance,  1.    Bobbery. 

INFORMATION. 

Vide  Quo  Warranto, 

INHERITANCE. 

Vide  Busband  and  Wife. 

INJUNCTION  BOND. 

Vide  Bond,  2. 

INNKEEPER. 

Vide  Evidence,  18.    Pleadings,  11. 

INSOLVENT  DEBTOR'S  AND  PRISON  BOUNDS'  ACTS. 

1.  A  notice  of  appeal  from  a  verdict,  upon  a  suggestion  of  fraud,  against  an  ap- 
plicant for  the  benefit  of  the  insolvent  detors's  Act,  is  sufficient  if  given  within 
time  after  the  Judge  has  made  his  final  decision. — Bulmnkle  vs.  Grube 286 

2.  Application  for  the  benefit  of  the  insolvent  debtors's  Act:  the  applicant  had 
been  arrested  under  mesne  process,  given  bail  and  been  surrendered  by  his 
bail :  the  jury  found  the  following  charge  in  the  suggestion  to  be  true,  to 
wit— til  at  the  applicant  "  after  his  arrest,  and  whilst  under  arrest  at  the  plain- 
tiff's suit,  voluntarily  paid  or  assigned  his  estate,  or  part  thereof,"  to  a 
creditor  in  preference  to  tlie  plainiiflf:  Beld,  that  there  was  nothing  in  this 
finding  which  deprived  the  apphcant  of  the  benefit  of  the  Act B, 
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3.  The  *  confinemicnt*  spoken  of  in  the  7th  section  of  the  Act  of  1788,  means  the 
confinement  from  which  the  applicant  has  petitioned  to  be  discharged,  and 

'  unduCf*  in  the  same  section,  means  fraudulent 3. 

4.  The  jury  also  found  the  following  charge  in  the  suggestion  to  be  true,  to 
wit — that  the  applicant  **  afler  his  arrest,  and  whilst  under  arrest  at  the  plain- 
tiff's suit,  with,  the  intention  to  hinder  and  defeat  the  plaintiff  from  being 
paid,  voluntarily  and  fraudulently  paid  or  assigned  the  whole  of  his  estate 
and  effects  to  one"  H.  B.  Hdd^  that  this  finding  could  not  be  treated  as  a 
conviction  of  undue  preference,  because  it  was  not  alleged  that  it  was  within 
three  months ;  nor  of  fraud,  because  there  was  no  proof lb, 

5.  Pending  an  appeal  from  a  conviction  of  undue  preference,  an  applicant 
who  has  given  bond  for  the  bounds  cannot  be  committed  to  prison Jh, 

6.  A  debtor  who  was  arrested  under  mesne  process  and  gave  bail,  and  who  pro- 
cured his  bail  to  surrender  him,  may  take  the  benefit  of  the  insolvent  debtor's 
AcL—Ex  parte  RidgiU 437 

7.  The  form  of  the  oath  of  an  insolvent  debtor,  as  given  in  Miller's  Comp. 
172,  approved,  and  certain  w6rds  directed  to  be  added  where  the  applicant 
has  been  rendered  in  discharge  of  his  bail J3. 

INSTALMENTS. 

Vide  CorporatioTiSj  7. 

INTEREST. 

1.  On  ^ptantum  meruit  for  so  much  as  plaintiff  reasonably  deserved  to  have  for  a 
steam  engine  which  he  had  agreed  in  writing,  for  a  certain  price,  to  make 
and  attach  to  defendant's  mill,  without  stipulation  as  to  the  time  of  pay- 
ment— htldf  that  the  jury  could  not  give  the  plaintiff  interest^  eo  luymirie,  on 
the  amount  of  their  verdict  from  the  time  the  engine  was  delivered. — DoUerer 
vs.  Bennett. 295 

Vide  Bond,  2.  Sealed  Note^  1. 

JUDGMENTS. 

Vide  AUachmentf  Foreign  and  DoTnestie^  1.    Damages,   Parittion,   Presttrnp* 

tionSf  5. 

JURISDICTION. 

Vide  Cily  Court  of  Charleston,    Decree  for  Foredosure.    Ordinary,  2. 

JURY  TRIAL. 

Vide  Ordinaryf  2. 

LAPSE  OF  TIME. 

Vide  Preaanplums,  1, 3,  5. 

LARCENY. 

1.  Where  one  obtedns  possession  of  goods  by  false  representations,  intending 
to  convert  them  to  his  own  use,  and  afterwards  does  convert  them,  entirely  or 
partially,— the  owner  not  having  parted  with  the  right  of  property,— it  is  lar- 
ceny.— State  vs.  Id^ideTUhal 237 

41 
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LIEN. 

Vide  Partilumj  2. 

LIFE  ESTATE. 

Vide  Deed,  1.   Easements^  3,  4.  JRent,  1.    Trusls  and  Trustees.  WUh  and  Tes- 

tiunentSt  1. 

LIMITATION  OF  ESTATES. 

1.  A  father,  by  deed,  gave  a  negro  woman  and  her  issue  to  his  three  daughters 
"  and  the  future  heirs  of  their  body,"  to  be  equally  divided  between  them. 
"  Now,  if  either  of  the  above-mentioned  girls  should  die  without  any  lawful 
heirs  of  their  body,  her  property  shall  go  to  the  surviving  children,  and  so  on  :** 
Held,  that  each  daughter  took  a  life  estate  in  her  share  of  the  property, 
with  remainder  to  the  heirs  of  her  body,  living  at  the  time  of  her  death,  as 
purchasers. — Niz  ts.  Ray 423 

Vide  WiUs  arui  Testaments,  1,  8. 

LIMITATIONS,  STATUTE  OF. 

1.  Plaintiff,  a  resident  of  Alabama,  converted  to  his  own  use,  in  that  State,  a  ne- 
gro, the  property  of  the  defendant,  a  resident  of  South  Carolina:  plaintiff 
remained  in  possession  twelve  years  in  Alabama,  when  the  negro  leli  him 
and  went  to  defendant  in  South  Carolina,  who  retained  him  as  his  own: 
Hdd,  that  plaintiff's  possession  in  Alabama  did  not,  under  the  statute  of  limi- 
tations, operate  as  a  transfer  or  extinguishment  of  the  defendant's  title  to  the 
negro  in  South  Carolina. — Alexander  vs.  Burnett 190 

2.  Statutes  of  limitation  are  no  where  considered  as  part  of  the  lex  loci:  they 
are  a  part  of  the  law  of  the  fonim  where  the  action  is  tried JS. 

3.  By  the  statute  of  Anne,  of  force  in  this  State,  if  the  defendant  is  absent 
from  the  State  at  the  time  the  cause  of  action  accives,  the  plaintiff  is  allow- 
ed the  time  limited  by  our  Act  of  1712,  within  which  to  sue  after  the  defend- 
ant's return  to  this  State Jb, 

4.  The  provision  of  the  statute  of  Anne  applies  as  well  to  foreigners  con- 
stantly residing  abroad,  as  to  citizens  of  this  State  temporarily  absent &, 

5.  The  return  contemplated  by  the  statute,  must  be  such  as  enables  the 
plaintiff,  using  due  diligence,  to  sue;  and,  whether  a  return  was  of  that 
character,  is,  it  seems,  a  question  of  fact  for  the  jury  to  decide Ik 

6.  The  same  rule  prevails  in  relation  to  personally  that  prevails  in  relation  to 
land,  to  wit,  that  possessions  cannot  be  united  so  as  to  give  title  under  the 
statute  of  limitations.    Beadle  vs.  Hunter  cf*  Garrett^  3  Strob.  331 Jb. 

7.  Where  both  parties  are  residents  of  the  same  State,  possession  of  personal 
property  for  the  statutory  period,  not  only  bars  the  action  but  extinguishes 
or  transfers  the  title ;  but  where  the  possession  is  in  one  State  and  the  owner 
resides  in  another,  the  possession  does  not  extinguish  or  transfer  the  title, 
and  bars  the  action  on]y  in  the  State  where  the  possession  is  held lb> 

Vide  Trespass  to  try  Tttle,  1. 

LINE  BRIDGES. 

Tide  Commissioners  of  Roads^  1. 
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LOG-BOOK 

Vide  Evidence^  10. 

LUCID  INTERVAL. 

Vide  WVh  and  Testament^  5. 

MARRIAGE. 

Vide  Presumptions^  1,  4. 

MARRIED  WOMEN. 

Vide  EasemefUSf  4.    Husband  and  Wife,    TYusts  and  Trustees, 

MASTER  AND  SERVANT. 

1.  A  master  is  not  responsible  for  the  act  of  his  free  servant  done  outside  of 
his  employment — McdenagAan  vs.  Brack 17 

2.  A  master  is  liable  for  the  act  of  his  servant,  done  in  the  course  of  his  em* 
plo3rment  about  his  master's  business. — Priester  vs.  Augley 44 

Vide  Carriers^  3.     Ofoerseer  and  Employer. 

MASTER  AND  SLAVE. 

1.  Under  the  Act  of  1843,  making;  it  an  indictable  offence  for  a  master  to  con- 
ceal or  convey  away  his  slave,  accused  of  a  capital  felony,  so  that  he  cannot 
be  brought  to  trial  and  condign  punishment,  the  slave  is  accused^  within  the 
meaning  of  the  Act,  when  complaint  is  made  to  a  magistrate  in  order  that 

a  warrant  should  be  issued. — Stale  vs.  Soulk 489 

2.  Semite,  that  where  no  such  accusation  is  made,  a  master  is  liable,  if,  knowing 
that  his  8la\e  has  committed  a  capital  felony,  he  conceals  or  carries  him  out  of 
the  Stale  with  the  intent  to  evade  justice Jb, 

3.  A  master  who  carries  off  his  slave,  is  liable  under  the  Act,  though  the  slave  is 
aAerwards  brought  back,  tried  and  punished Jb, 

MEMORANDUM. 

Vide  Evidence,  17. 

'  MILL-DAM. 

Vide  Nuisance  J  1. 

MILITIA  EXECUTIONS. 

1.  Court  martial  held  6th  May,  1850,  and  defendant  fined  for  neglect  in  the  per- 
formance of  militia  duty :  execution  issued  bearing  date  19th  May,  1851,  and 
lodged  with  sheriff  21st  May,  1851 : — execution  set  aside  because  not  issued 
within  the  proper  time.— Cam  vs.  JlfiA;eZ 247 

Evans,  J.  thought  such  executions  might  be  issued  at  any  time  within  a  year 
and  a  day :  other  Judges  thought  they  should  be  issued  at  the  expiration  of 
thirty  days  from  the  adjournment  of  the  Court,  and  not  afterwards Jb. 

MISNOMER. 

1.  It  is  no  ground  for  special  demurrer  that  the  Christian  names  of  the  parties, 
plaintiffs  and  defendants,  are  represented  in  the  declaration  by  initial  letters 
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only,  eyen  though  the  letters  be  consonants :  the  Court  will  not  aasome,  with- 
out proof,  that  R,  A,  6,  H,  F  and  £  are  only  initials  and  not  the  proper 
names  of  the  parties:  the  objection  should  be  made  by  plea  in  abatement— 
WiUhausrB.  L/udecus 326 

2.  Special  demurrer  because  defendant  is  designated  in  the  declaration  by  the 
initial  letters,  E.  H.  of  his  christian  name :  demurrer  OTermled. — KviUock  ts. 
Carstm 330 

3.  On  a  single  bill  payable  to  his  intestate,  plaintiflT  brought  suit  by  the  name 
of  "  M.  Myers,"  adm'r.  &c.    The  letters  of  administration  shewed  a  grant  of 
administration  to  "  Matthias  Myers :"    Held,  that  plaintiff  could  not  be  non- 
suited ~that  defendant  should  have  pleaded  the  misnomer  in  abatement Mb. 

MORTGAGE. 

Vide  Decree  for  Paredomre, 

MURDER. 

Vide  Confessums, 

NAME. 

Vide  Misiumer. 

NAVIGATION. 

Vide  JVttuance,  I. 

NEGLIGENCE. 

Vide  Bailment,    Bridge.    Carriers^  2. 

NEW  TRIAL. 

\ide  Bailj  3.    Evidence,  5,     Oveneer  and  Employer, 

NONSUIT. 

Vide  SaOmeTit.    Mwumer,  3.    PracUce,  I,  ISL 

NOTICE  OF  APPEAL. 

Vide  Insolvmt  Debler't  ttnd  Prism  Bovmd^  Aits,  1. 

NUDUM  PACTUM. 

Vide  Principal  and  Surety, 

NUISANCE. 

1.  An  indictment  cannot  be  sustained,  under  the  Act  of  1825,  for  obstructing  a 
stream  by  erecting  a  miU-dam  across  it,  unless  the  stream  was  iLsed,  attkeOme 
and  place  of  obstruction,  for  the  purposes  of  navigation  by  boats,  flats  or  rafts 
of  lumber  or  timber. — Stale  vs.  Hickson 447 

SL  Semble,  that  a  private  individual  is  not  liable  in  trespass  for  abating,  as  a 
public  nuisance,  a  fish  trap  placed  in  the  river,  near  any  island  or  dam  at  the 
head  of  the  Columbia  Canal,  in  violation  of  the  25th  sect  of  the  Act  of  1^8^ 
6  Stat  368.— Tarrof  <f-  AfOler  vs.  Nummtaker 484 

3.  A  private  individual,  who  brings  case  for  a  public  nuisance,  must  show  a 
particular  direct  damage,  or  peculiar  actual  loss,  to  himsel£  The  cutting  off 
of  his  facilities  for  making  an  entrance  to  his  lot  from  a  public  street,  at  a  point 
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where  he  never  had  an  entrance  and  has  always  kept  a  fence,  whilst  the  way 
he  has  used  remains  unobstructed,  b  not  sufficient  actual  damage :  nor  is  a 
temporary  diminution  of  the  marketable  value  of  his  property,  whilst  the 
property  has  been  out  of  the  market  and  his  enjoyment  of  it  been  uninter- 
rupted. A  peculiar  loss  which  the  nuisance  has  occasioned  during  its  con- 
tinuance, may  be  repaired  by  private  action,  but  the  speculative  influence, 
which,  if  it  lasted,  it  would  have  had  on  the  value  of  property,  is  prevented  by 
the  abatement  of  the  nuisance,  which  a  public  prosecution  of  the  offender 

may  effect. — McLauchlin  vs.  Rail  Road  Compa/ny 583 

4.  If  the  obstruction  of  a  public  street  is  authorized  by  law,  damage,  thence  en- 
suing to  an  individual,  is  damnum  absque  injuria :  if  the  obstruction  of  it  by 
a  Rail  Road  Company  is  unlawful,  an  action,  by  an  individual,  lies  not,  with- 
out proof  of  direct  damage,  contra-distinguished  from  contingent  and  probable 
loss — and  this,  no  matter  in  whom  is  the  fee  of  the  street,  nor  by  what  violation 
of  charter  the  Company  has  done  the  wrong /&• 

OBSTRUCTIONS. 

Vide  Corporations  J 12, 13, 16.    Nuisance^  '|3,  4. 

ORANGEBURG. 

Vide  Register  of  Mesne  Conveyances,  1. 

ORDINARY. 

1.  Where  one  of  the  parties  to  a  proceeding  before  the  Ordinary  for  partition 
of  land  sets  up  an  adverse  title  in  himself,  the  Ordinary  has  jurisdiction  to  de- 
cide upon  the  question  of  title,  and  his  decision  against  the  party  setting  up 

the  title,  is  conclusive  unless  appealed  from.    JF^aust  vs.  Bailey 107 

2.  The  right  of  appeal  to  the  Court  of  Common  Pleas,  given  by  the  Act  of 
1839,  secures  to  any  party  to  such  a  proceeding,  the  constitutional  right  of 
jury  trial !&• 

Vide  Execulors  and  Administrators. 

OVERSEER  AND  EMPLOYER. 

1.  Where  an  overseer,  employed  for  a  year,  is  dismissed  without  cause,  and 
obtains  employment  for  the  rest  of  the  year,  in  the  action  against  the  first  em- 
ployer for  the  amount  agreed  to  be  paid  for  the  whole  year's  service,  the  jury 
should  deduct  the  amount  received  from  the  second  employer :  the  question, 
however,  seems  to  be  one  for  the  jury  to  decide,  for  where  they  did  not  make 
the  deduction,  the  Court  refused,  under  the  circumstances,  to  disturb  their 
verdict.    Atkinson  vs.  Fraser 519 

Vide  Contracts,  1.    Pleadings,  10. 

PARENT  AND  CHILD. 

1.  Trover  for  negroes  by  an  infant  son,  by  his  next  friend,  against  his  father:  the 
father,  on  demand,  had  refused  to  deliver  the  negroes  to  one  authorized  by 
the  son  in  writing  to  demand  them :  Held,  that  the  father,  being  the  natural 
guardian  of  the  plaintiff,  was  not,  under  all  the  circumstances,  guilty  of  a  con- 
version.   Ballard  js,  Ballard 495 
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PARTITION. 

1.  Where,  on  proceedings  for  partition  in  the  common  pleas,  the  land,  on  the 
return  of  the  commissioners,  is  ordered  to  be  vested  in  one  of  the  parties,  on 
payment  of  a  certain  sum  of  money  to  the  others,  the  title  does  not  vest  until 
the  money  is  paid ;  and  such  order  is  a  judgment  on  which  scL  fa,  may  issue, 
on  the  return  of  which  execution  may  be  had,  or  an  order  that  the  land  be  sold 

to  satisfy  the  judgment.    Butris  vs.  Gooch 1 

2.  Land  sold  for  distribution  under  proceedings  in  partition  is  diyested  of  the 
lien  of  judgments  against  the  distributees tl 

Vide  Ordinary. 

PASSENGERS. 

\ide  Carriers^  2. 

PAY^IENT. 

1.  S.,  upon  whose  property  there  were  some  liens,  placed  with  G.  &  M.,  brokers, 
certain  negroes  for  sale :  G.  sold  them  to  H.  deliyering  to  him  a  bill  of  sale 
signed  by  S. :  H.  at  the  time  of  the  sale  took  from  G.,  individually,  a  written 
pledge  to  apply  the  money  to  the  payment  of  all  liens  on  the  negroes,  and  a 
short  time  afterwards  paid  G.  the  money,  reminding  him,  at  the  time,  of  his 
pledge :  G.  appropriated  the  money  to  his  own  private  use,  and  G.  &  M.  some- 
time aflerwards  failed,  and  the  money  was  never  paid  to  S :  Hdd^  on  all  the 
proof,  that  this  was  a  payment  by  H.  to  G.  &  M.  for  S.  and  not  a  mere  deposit 
with  G.,  individually,  to  be  held  by  him  for  H.  until  the  liens  on  the  negroes 
were  extinguished. — Seahrook  vs.  Hammond IGO 

Vide  Executors  and  Administrators^  4,  6,  7.    Presumptions^  5. 

PHYSICIAN. 

Vide  Evidence ^  1. 

PLEADINGS. 

1.  Plaintiff  declared  upon  a  note  made  by  defendant:  at  the  trial  he  produced 
a  note  signed  in  the  name  of  a  firm,  and  proved  that  no  such  firm  existed, 
and  that  the  defendant  signed  the  note :  Hddy  that  the  variance  was  fatal. 
FarU  vs.  Oadberry 10 

2.  The  declaration  contained  one  of  the  common  money  counts :  Held^  that  the 
note  could  not  be  given  in  evidence  under  that  count lb. 

3.  A  motion  to  plead  double  may  be  granted  at  any  time  so  as  not  to  operate  a 
surprize  on  the  plaintiff.    Ordinary  vs.  McCuBy 80 

4.  Debt  on  an  administration  bond:  the  declaration  set  out  the  condition  and 
assigned  breaches :  the  plea  traversed  the  breaches,  afiirmed  that  the  admin- 
istrator had  in  those  particulars  performed  the  condition  and  concluded  to  the 
country : — held  that  the  plea  was  good i&. 

5.  A  variance  between  the  writ  and  declaration  is  ground  for  9pecia]  demurrer, 
not  for  plea  in  abatement.    Daitson  vs.  Robert 256 

6.  Declaration  on  bond  conditioned  to  execute,  or  procure  to  be  executed,  such 
titles,  to  a  certain  plantation,  '*as  shall  be  decreed  by  the  Court  of  Equity, 
ample  and  sufficient  for  the  conveyance  and  granting  of  a  good  and  indefea- 
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sible  tide  in  fee  simple:*'  breach— that  defendant  had  not  executed,  or  procured 
to  be  executed,  such  titles :  plea — ^that  defendant  had  tendered  a  good  and  suf- 
ficient title  in  fee  simple : — Heldf  on  demurrer,  that  the  plea  was  bad,  because 
it  did  not  allege  that  the  title  tendered  had  been  adjudged  sufficient  by  the 
Court  of  Equity.    OaiUard  vs.  Trenkolm 35 

7.  On  demurrer  judgment  given  against  the  party  who  committed  the  first 
fault  in  pleading Jb. 

8.  On  general  demurrer,  a  judgment  overruling  a  plea  is  final Jb, 

9.  Action  on  bond  conditioned  that  G.  will  pay  the  amount  of  a  circuit  decree  in 
Equity  in  favor  of  N.  within  ten  days  after  final  decree  by  Appeal  Court, 
"  or  surrender  himself  a  prisoner  to  the  sheriff,  under  the  attachment  now  in 
force  against  him :"  plea, — that  after  final  decree  in  Appeal  Court.  G.  was  and 
always  has  been  ready  to  surrender  himself  under  the  attachment ;  but  that 
afler  said  final  decree  there  was  no  attachment  in  force  against  him ;  and  that 
N.  did  not  and  would  not  deliver  the  said  attachment,  or  any  other  authority, 
for  receiving  G.  as  a  prisoner  to  the  sheriff,  &c:  replication, — ^that  afler  final 
decree  in  Appeal  Court,  there  was  an  attachment  in  force  against  G.  in  the 
said  cause  of  N.  and  G :  Held^  on  special  demurrer,  that  the  plea  was  good, 
and  that  the  replication  did  not  sufficiently  answer  it.     Gray  vs.  Gidiere 386 

10.  Defendant  agreed,  in  writing,  to  employ  plaintiff  for  one  year,  and  pay  him 
for  his  services  one  hundred  and  twenty  dollars :  defendant  discharged  plain- 
tiff, and  before  the  end  of  the  year,  plaintiff  brought  suit  on  the  written  con- 
tract for  the  amount  agreed  to  be  paid :  Held^  that  his  action  was  premature — 
that  he  had  a  right  of  election,  to  sue,  either  for  the  value  of  his  services,  or 
upon  the  contract  for  the  amount  agreed  to  be  paid ;  and  that  his  action  upon 
the  contract  could  not  be  brought  until  the  end  of  the  year.  Bradshaw  vs. 
Brannon 465 

11.  Case  against  an  innkeeper:  the  declaration,  after  reciting,  in  the  usual  form, 
the  duty  of  innkeepers  to  keep  safely  the  goods  cuid  chattels  of  their  guests,  and 
that  defendant  was  an  innkeeper,  Ac,  alleged  that  plaintiff  put  up  at  his  inn, 
and  "then  and  there  delivered  into  the  lawful  custody  of  defendant  divers 
goods  and  chattels,  and  amongst  the  said  goods  and  chattels  a  horse,'*  &c: 
afler  verdict  for  plaintiff  for  the  value  of  the  horse,  defendant  moved  in  arrest 
of  judgment,  because  the  declaration  contained  no  sufiicient  allegation  of  pro- 
perty in  the  plaintiff:  motion  refused.    Jordan  vs.  Boone 528 

13.  Afler  verdict  for  the  plaintiff,  the  defect  must  be  radical  to  justify  an  arrest 
of  judgment :  the  disposition  is  to  support  the  declaration lb, 

13.  A  verdict  will  cure  a  defect  in  the  mode  of  stating  a  title,  but  not  one  in  the 
title  itself. Jb, 

Vide  BiUs  of  Exchange  and  Promissory  Notes,  5, 6.   EasemeniSy  3, 5, 6.  Harbour^ 

ing  Slave.    Misrunner,    Praclice,  4, 5.    Vah/vnce, 

POSSESSION. 

Vide  EasementSfBf  8.    lAmUalums,  StahUe  </,  1, 2, 6,  7. 

PRACTICE. 

1.  A  motion  for  leave  to  amend,  afler  motion  for  nonsuit  made  and  decided, 
comes  too  late.    Pant  ys,  Gadberry 10 
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2.  In  an  action  on  the  case  for  flooding  plaintiff's  land  with  the  water  of  de- 
fendant's mill-pond,  an  order  will  not  be  granted,  at  the  instance  of  plaintiff, 
for  a  snnrey  of  the  pond  and  adjacent  lands ;  and  that  defendant  draw  off  the 
water  from  his  pond  to  facilitate  such  survey.    Speer  ts.  Duval 13 

3.  The  presiding  Judge  may  direct  the  jury  to  correct  an  informal  or  erroneous 
verdict  so  as  to  make  it  conform  to  the  law  and  consistent  with  their  intention. 
Pearce  vs.  MeCkTULgkan 178 

4.  Special  plea,  on  which  issue  was  joined  and  to  which  no  objection  was  taken 
until  after  the  evidence  wtis  closed,  treated  as  notice  of  discount,  or  notice  of 
partial  failure  of  consideration.    Bmley  vs.  Godman 210 

5.  A  case  is  never  sent  back  about  a  form  where  the  party  complaining  has  not 
taken  the  proper  steps  to  test  the  form iS. 

6.  Where,  in  slander,  the  only  plea  justifies  the  words  spoken  as  true,  the  affir- 
mative of  the  issue  being  on  the  defendant,  he  has  the  right  to  open  and  reply 

in  evidence  and  argument.    Moses  vs.  Gatewood ■ 331 

7.  Appellant  not  permitted  to  raise  and  discuss  a  legal  ground  expressly  waired 

on  the  circuit     Gaietoood  vs.  Moses 344 

8.  The  circuit  Judge  may  send  the  jury  back  to  remodel  their  verdict,  or  direct 
them  to  do  so  in  the  court  room R, 

9.  Defendant  had  been  arrested  at  the  suit  of  plaintiffs,  on  a  writ  returnable 
to  the  Court  of  Chester:  while  on  his  way  to  attend  to  his  case  in  Chester, 
he  was  again  arrested  and  held  to  bail  in  York  for  the  same  cause  of  action : 
before  the  lodgement  of  the  writ  in  York,  the  plaintiffs  had  discontinued  their 
case  in  Chester,  but  that  was  unknown  to  the  defendant :  Hdd^  that  de- 
fendant was  privileged  from  arrest  at  the  time  he  was  arrested  and  held  to 
bail  in  York,  and  an  eoumeretur  was  ordered  to  be  entered  on  the  bail  bond. 
Sadler  ^  Love  vs.  Ray 523 

10.  The  privilege  of  a  party  attending  his  case  at  Court,  does  not  extend  be- 
yond the  exemption  of  his  person  from  arrest:  if,  at  the  time  he  is  arrested, 
he  is  properly  served  with  a  copy  of  the  writ,  he  can  only  claim  an  order 
that  he  be  discharged  from  custody,  or  that  the  bail  bond,  if  one  has  been 
given,  be  cancelled — he  has  no  right  to  have  the  service  of  the  writ  set  aside,  lb, 

11.  A  ca.  sa.  may  issue  as  arenewal  of  a^.  fa,s  or  both  may  issue  at  the  same 
time.    Douglass  vs.  Owens 534 

13.  If  plaintiff  make  out  a  defective  tide  and  the  circuit  Judge  erroneously  refuse 
a  nonsuit,  and  defendant  supplies  die  proof  necessary  to  make  out  the  plain- 
tiff's case,  plaintiff  will  not  be  nonsuited  in  the  Court  of  Appeals.  Martin  vs. 
RaaiUU 541 

W\&t  Appeals,  Attachment,  Foreign  and  Domestic,  Bailj  1.  Bailment.  Evi- 
dence, 1, 18.  Insolvent  Debtor's  and  Prison  Bounds  AdSy  I,  5.  Mistunner^  3. 
Pleadings,  1,  2,  3, 7, 8, 10.     Quo  Warranto. 

PRESUMPTIONS. 

I.  Issue  in  dower:  more  than  fifty  years  before  the  trial  die  demandant  was 
married  to  one  P.,  who,  shortly  after  the  marriage,  went  off  and  never  return- 
ed :  some  five  or  six  years  afterwards  she  was  married  to  C,  in  whose  lands 
she  now  claimed  dower:  about  the  ume  of  her  marriage  to  C.  there  were  nv 
mors  both  of  P's  death  and  of  his  being  alive :  she  lived  with  C.  as  his  wife 
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until  about  twenty  years  before  the  triali  when  she  went  off  on  account  of  his 
ill-treatment  of  her.  Held,  that  the  fair  presumption,  arising  from  the  circum- 
stances of  the  case,  the  lapse  of  time,  and  the  rule  that  innocence  is  to  be  pre- 
sumed, was  that  P.  was  dead  at  the  time  of  the  second  marriage,  and,  there- 
fore, that  the  marriage  to  C.  was  valid.     Chapman  ys.  Cooper 453 

2.  In  recent  transactions,  belief  is  founded  on  proof,  but  in  matters  of  antiquity, 
wlien  time  has  swept  away  the  witnesses  of  any  fact,  the  law  comes  in  and 
supplies  the  place  of  proof  by  presumptions lb* 

3.  Although  under  the  stat  1  Jac.  I,  c  11,  sec.  2,  the  presumption  of  death  aris- 
ing from  seven  years  absence  unheard  of,  may  be  only  as  to  the  fact  and  not 
as  to  the  time  of  death,  yet,  where  the  presumption  is  based  upon  the  common 
law  period  of  twenty  years,  it  is,  that  the  death  occurred  at  the  commencement 

of  the  period. — Semble lb. 

4.  Though  the  law  may  presume  the  continuance  of  life  for  seven  years,  yet 
it  also  presumes  against  the  commission  of  crime :  where,  therefore,  a  wife 
marries  within  seven  years,  from  the  time  her  husband  went  off,  the  presump- 
tion of  innocence,  with  circumstances,  may  outweigh  the  presumption  of  the 
continued  existence  of  the  husband lb* 

5.  The  period  of  time,  (twenty  years,)  which  raises  the  presumption  that  a  judg- 
ment is  satisfied,  begins  when  the  judgment  is  entered  up,  and  not  when  the 
last  renewal,^,  fa.  is  tested  or  loses  its  active  energy.    DiUard  vs.  Brian 501 

6.  It  will  not  be  presumed  that  a  previous^. /a.  was  not  delivered  to  the  clerk, 
as  required  by  the  Act  of  1839,  before  a  renewal  execution  issued,  because 
the^.  fa.  cannot  be  found  in  the  clerk's  office  and  there  is  no  entry  of  renewal 
in  the  abstract  book :  on  the  contrary,  it  will  be  presumed  that  the  clerk  did 
his  duty.    Douglass  vs.  Owens 534 

PRINCIPAL  AND  AGENT. 

1.  As  a  general  proposition,  the  instructions  given  by  a  principal  to  his  agent 
constitute  the  leading  outlines  of  the  contract  between  them,  and  the  agent, 
who  seeks  a  recourse  upon  his  principal,  must  shew  that  he  has  confonned  to 

the  instructions.    Fraser  <f>  Co.  vs.  TcnantSf  Clow  ^  Co 375 

2.  But  where  the  instructions  of  tlic  principal  are  silent,  much  of  necessity  must 
often  be  left  to  the  discretion  of  the  agent;  and  if,  in  the  absence  of  instruc- 
tions, there  be  a  known  usage  of  trade,  or  a  mode  of  transacting  business,  ap- 
plicable to  a  particular  agency,  the  agent  is  not  only  permitted,  but  it  is  his 
duty  to  conform  to  it lb. 

Vide  Payment* 

PRINCIPAL  AND  SURETY. 

1.  A  promise  to  indulge  for  a  definite  time,  made  in  consideration  of  usury, 
paid  afler  the  debt  is  due  and  before  or  during  the  term  of  indulgence,  is 
nudum  pactum;  ai id  indulgence  extended  to  the  principal,  in  consequence  of 
such  a  promise,  does  not  discharge  the  surety,  where  there  has  been  thereby 
no  fiaud  practised  upon  hioL    CorjiweU  vs.  Holly 47 

PRISON  BOUNDS'  ACT. 

Vide  Insolvent  Debioi^s  and  Prison  Bounds  Ads, 
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PRIVILEGE  FROM  ARREST. 

Y'lde  Practice,  9j  10. 

PROMISSORY  NOTES. 

Vide  Bills  of  Exchange  and  Promissory  Notes.  Pleadings,  1, 2. 

PROTEST. 

Vide  Evidence^  10. 

PUBLIC  OFFICE. 

Vide  Quo  Warranto, 

PURCHASER. 

Vide  Sheriff's  Deed. 

QUANTUM  MERUIT. 

Vide  Interest, 

QUO  WARRANTO. 

1.  An  application  for  a  rule  to  shew  cause  why  an  information  in  the  nature  of 
a  quo  warranto,  to  oust  one  holding  a  public  office,  should  not  be  exhibited, 
must  be  in  the  name  of  the  Attorney  General.    State  vs.  Schnierle 900 

2.  Such  a  rule  will  not  be  granted  of  course,  but  depends  upon  the  sound  dis- 

cretion of  the  Court lb. 

RAIL  ROAD  COMPANY. 

Vide  Corporations.    Nuisance,  4. 

RAVISHMENT  OF  WARD. 

Vide  Slaves  and  Free  Persons  of  Color,  3. 

REGISTER  OF  MESNE  CONVEYANCES. 

1 .  After  examination  of  old  registry  books,  found  in  the  Clerk's  office  at  Orange- 
burg, and  of  all  the  legislation  concerning  Registers  of  Mesne  Conveyances, 
the  Court  is  of  opinion  that  there  was  not  ever  any  district  Register  for  Or- 
angeburg appointed  under  the  constitution  of  1778,  and  before  the  organization 

of  county  courts  in  that  district  in  1786.    HiU  vs.  Parker 87 

2.  If  there  had  been  such  a  Register  existing  before  the  organization  of  a  county 
court  in  Winton,  doubtful  whether  a  party  might  not  at  his  election  have  had 
a  deed  of  land  in  that  county  registered  either  at  Orangeburg  or  Charleston: 
certain  that  if  there  was  no  such  Register  for  Orangeburg,  registry  in  Charles- 
ton was  proper:  Copy  of  a  deed  so  registered  in  Charleston,  certified  by  the 
Register  in  Charleston,  admitted  under  the  Act  of  1843 lb. 

REGISTRATION. 

Vide  Charleston.    Register  of  Mesne  Conveyances. 

RELEASK. 

YideBusbandand  Wife,  f,  2. 

REMAINDER. 

Vide  Ldmitation  of  Estates,     Wills  and  Testaments,  1, 8. 
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RENDER  BY  BAIL. 

Vide  Baii,  1,3,4. 

RENEWAL  OF  EXECUTIONS. 

Vide  Practice f  11.    PresumplionSj  5, 6. 

RENT. 

1.  Tenant  for  life  of  land  died  in  April,  and  his  executor  soon  after  rented  the 
land  from  the  remaindernuui  for  ten  years:  Held^  that  the  executor  was  bound 
to  pay  the  rent  for  the  year  in  which  the  tenant  for  life  died,  and  that  it  was 
immaterial  whether,  by  the  Act,  his  estate  was  extended  until  the  crop  was 
made  or  not.    Fra^cr  vs.  Dame 59 

2.  Rent  payable  in  cotton  is  the  subject  of  distress R. 

RENUNCIATION  OF  INHERITANCE. 

Vide  Husband  and  Wife^  1,  2, 3. 

REPLY. 

Vide  Practice^  6. 

RESCISSION  OF  CONTRACT. 

Vide  Frauds^  Statute  of,  2. 

RESIDENT. 

Vide  City  Court  of  Charleston. 

ROADS. 

Vide  Commissumers  of  RoeidSj  I.    Easements^  1. 

ROBBERY. 

The  prisoner,  a  slave,  was  tried  for  robbery :  the  proof  was,  that  he  violently  as- 
saulted and  threw  down  E.  M.  a  white  woman,,the  prosecutrix,  with  the  in- 
tent, as  it  was  supposed,  to  ravish  her:  that,  to  induce  him  to  release  her,  she 
promised  to  give  him  money:  he  consented, — ^followed  her  close  behind  to  her 
house  near  by — no  one  being  at  home  except  herself—where  she,  through  fear, 
as  she  testified,  gave  him  a  dollar :  the  prisoner  had  been  first  tried  for  assault 
and  battery  with  intent  to  commit  a  /ape,  convicted  of  an  assault  and  battery 
only,  sentenced  to  be  whipped,  and  punished  accordingly: — 

1.  Held,  tliat  tlie  conviction  for  assault  and  battery,  under  the  charge  of  assault 
and  battery  with  intent  to  commit  a  rape,  was  no  bar  to  this  prosecution  for 
robbery.    State  vs.  Nathan » 219 

2.  Held,  also,  that  the  facts  and  circumstances  proved,  taken  in  connection  with 

the  result  of  the  first  trial,  constituted  this  a  case  of  robbery lb. 

3.  Held,  further,  that  the  evidence,  concerning  the  general  transaction,  which 
was  in  proof  on  the  first  trial,  was  properly  admitted  on  the  trial  for  robbery. .    lb. 

SALE  OF  LAND. 

Vide  Contracts,  2. 

SALES  AT  AUCTION. 

Vide  Auction  Sales,    Bond,  1. 
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SATISFACTION. 

Vide  PremmpttunSf  5« 

SEALED  NOTE. 

1 .  The  payee  of  a  sealed  note  assigned  it  in  writing  to  D.  and  D.  transferred  it, 
by  delivery,  to  W.  and  guarantied  the  solvency  of  the  obligor:  W.  sued  D. 
oa  his  guaranty  and  recovered  the  amount  of  the  principal  of  the  note  with- 
out interest :  D.  paid  the  judgment,  and  the  obligor  paid  D.  the  full  amount  of 
the  principal  and  interest  of  the  note :  W.  then  sued  the  obligor  on  the  note, 
in  the  name  of  the  payee :  Held,  he  was  not  eutided  to  recover  more  than  the 
interest.    Dunn  vs.  Dial 4L 

2.  The  destruction  of  a  single  bill  does  not  change  the  nature  ot  the  demand — 
it  does  not  change  the  contract  from  one  by  specialty  into  one  by  parol.  Myers 

vs.  SeaJ/fi 474 

Vide  Evidence,  16. 

SERVICE  OF  PROCESS. 

Vide  Practice,  10. 

SHERIFF. 

Vide  BaU,  SL 

SHERIFFS  DEED. 

1.  A  sheriff's  deed  passes  no  greater  right  to  the  purchaser  tlian  the  defendant 
had  in  the  land  at  the  time  of  the  levy  and  sale.    St^trke  vs.  Harrison 7 

2.  Under  Ji.  fa,  against  the  husband,  the  sheriff  sold  land  in  which  the  wife 
had  an  estate  of  inheritance :  the  wife  died,— the  husband  surviving  her:  Held, 
thai,  on  the  wife's  deatli,  the  interest  of  the  purchaser  in  the  land  ceased,  and 
that  he  was  not  entitled  to  the  husband's  distributive  share  thereof lb. 

Vide  Evidence,  12. 

SHERIFF'S  SALE. 

Vide  Sheriff's  Deed,    Trespass  to  Try  TiUe,5,  6. 

SINGLE  BILL. 

Vide  Sealed  Note. 

SLANDER. 

Vide  Pradice. 

SLAVES  AND  FREE  PERSONS  OF  COLOR. 

1.  No  one  has  a  right  to  kill  a  slave  committing  a  trespass.  Priester  vs  AugUy,    44 

2.  An  indian,  negro,  mulatto,  or  mustizo,  held  as  a  slave  and  claiming  to  be  free, 
cannot  resort  to  the  writ  de  homine  repkgiando  to  try  the  question  of  freedom: 
the  remedy  is  by  action  of  trespass  in  the  nature  of  ravishment  of  ward  as 
prescribed  by  A.ct  of  1740. — Hugei  vs.  Barnwell 273 

3.  In  an  indictment  under  the  Act  of  1843,  for  unlawfully  whipping  a  slave,' 
without  sufficient  provocation,  the  jury  arc  the  proper  judges,  whether  the  pro- 
vocation was  sufficient  to  excuse  the  whipping  inflicted.    State  vs.  Harlan ....  470 

4.  Such  an  indictment  alleged  the  slave  to  be  the  property  of  Mrs.  S :  the  proof 
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was  that  the  slave  was  generally  called  Mrs.  S.'s;  that  she  had  had  possession 
of  him  with  the  consent  of  the  legal  owner,  and  that,  in  the  exercise  of  fall  con- 
trol over  him,  she  had  hired  him  to  a  third  person :  Hdd^  that  he  was  suffi- 
ciently described  as  her  property lb, 

WdtAppeaiSf^.    Carriers,  2^2.    Hofbouring  Slave.  Master  and  Slave,   Robbery, 

SPECIAL  DEMURRER. 

Vide  Misnomer,  1,  3.  Pleadings^  5. 

STATE. 

Vide  Corporations,  14. 

STOCKHOLDER. 

Vide  CorporatioTis,  1, 4, 5, 6. 

STREAM. 

Vide  Nuisance,  1. 

STREET. 

,  Vide  CorporaJtions,  12, 14.    Nuisance,  3, 4. 

SUM.  PRO. 

Vide  Evidence,  12. 

SUNDAY. 

Vide  Charleston. 

SURETY. 

Vide  EzeetUors  and  Admintstraicrs.    Principal  and  Surety. 

SURVEY. 

Vide  Practice,  2. 

TAXATION. 

1.  The  City  Council  of  Charleston  have  not  the  power  to  impose  a  tax  on  divi- 
dends received  by  stockholders,  inhabitants  of  the  City  of  Charleston,  on  stock 
of  The  State  Bank  and  The  Bank  of  South  Carolina, — said  Banks,  together 
with  all  other  Banks  of  tkis  State,  being,  by  their  charters,  exempt  from  the 
payment  of  all  taxes.    State  vs.  Ciiy  Council 561 

TENANT  FOR  LIFE. 

VideiJcn^,  1. 

TENDER. 

Vide  CoTiirads,  2. 

TIME. 

Vide  Qmputaiion  of  Time,    Presumptions,  1, 2, 5. 

TITLE. 

Vide  Trespassto  Try  TiUe,%  3, 4. 
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TOLL  BRIDGE.  1 

Vide  Bridge. 

TRESPASS.  i 

Vide  Case.  Nuisance,  2.  | 

TRESPASS  TO  TRY  TITLE. 

1.  In  trespass  to  try  title,  if  the  plaintiff  has  a  verdict  for  part  of  the  land,  and 
enters  up  judgment  thereon,  he  cannot,  within  two  years,  bring  a  second  action 
for  the  residue,  which  he  failsd  to  recover.  Such  a  case  is  not  within  the  Ist 
sec.  of  the  Act  of  1744.    Farmer  vs.  MiUer 480 

2.  In  trespass  to  try  title,  plaintiff,  in  proving  title,  need  not  go  beyond  a  source 
from  which  both  tlie  defendant  and  himself  claimed  to  derive  title.  Martin  vs. 
RanUa 541 

3.  Plaintiff  claimed  as  purchaser  of  M.'s  interest  at  sheriff's  sale:  defendant  was 
tenant  of  G.,  who  cloimed  as  mortgagee  of  M.  and  also  as  purchaser  of  M-'s 
interest  at  sheriff's  sale :  Held,  that  plaintiff  was  not  bound  to  prove  tide  be- 
yond M .• lb. 

4.  SembUy  that  defendant  was  not  estopped  from  showing  that  G.  held  by  a  bet- 
ter title  than  the  one  derived  from  M lb. 

5.  G.  held  a  mortgage  and  judgment  against  M.,  and  there  was  against  M.  another 
judgment  older  than  either  G.'s  mortgage  or  judgment:  under  G.'s  execution 
the  mortgaged  land  was  sold  by  the  sheriff:  G.  attended  the  sale,  presented  his 
mortgage,  said  **  that  the  sale  was  made  to  complete  the  title,"  bid  off  the  land 
for  $12,  and  received  a  conveyance  from  the  sheriff:  the  land  was  afterwards 
sold  by  the  sheriff  under  the  older  execution  and  purchased  by  the  plaintiff  for 
S745 :  in  trespass  to  try  title  against  a  tenant  of  G.,  the  circuit  Judge  submits 
ted  the  question  of  fraud,  in  the  sale  to  G.,  to  the  jury,  who  found  the  sale 
fraudulent  and  void,  and  the  Court  of  Appeals  refused  to  disturb  the  verdict. .    lb. 

6.  In  an  action  of  trespass  to  try  title,  a  subsequent  purcha.ser  at  sheriff's  sale 
may  show  that  a  prior  sheriff's  sale  of  the  same  land,  as  the  property  of  the 
same  defendant  in  execution,  was  fraudulent  and  void,  althongh  there  had 
been  no  proceeding  in  equity  setting  aside  such  prior  sale Ih. 

Vide  Practice,  12. 

TROVER. 

Vide  Evidence,  17.    Parent  and  CMd. 

TRUSTS  AND  TRUSTEES. 

1.  A  deed  of  land  to  a  trustee,  for  the  use  of  a  married  woman  for  life  and  afler 
her  death  to  her  children,  conveys  to  tlie  trustee  only  an  estate  for  the  life  of 
the  wife.    Pearce  vs.  McCUnaghan 178 

UNDUE  PREFERENCE. 

Vide  Insolvent  DeUar*s  and  Prison  Bounds'  Ads,  2, 3, 4,  5. 

UNLAWFULLY  WHIPPING  A  SLAVE. 

Vide  Slaves  and  Frte  Persons  of  Color ,  3, 4, 
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USAGE  OF  TRADE. 

Vide  Principal  and  Agent. 

USURY. 

Vide  Principal  and  Swrety. 

VALUE. 

Vide  Bond,  I. 

VARIANCE. 

1.  Decla^atio  on  bail  bond  alleged,  that  the  writ,  against  the  principal,  was  sued 
out  of  the  Court  for  Fairfield :  the  writ  was  returnable  to  the  Court  for  Fair- 
field and  all  the  proceedings  were  in  that  Court,  but  the  writ  was  signed  and 
tested  by  the  clerk  for  Richland :  Held,  that  there  was  no  variance  sufficient 
to  authorize  a  nonsuit.    Douglass  ts.  Owens 534 

Vide  Pleadings,  1, 5. 

VOTER. 

Vide  Charleston, 

WAYS. 

Vide  Coj-poratians,  13.    EasemenU,  1,  2, 3,4,  5. 

WIFE. 

Vide  Easements,  4.    HtLsbajid  and  Wife.     Trusts  and  TVustees. 

WILLS  AND  TESTAMENTS. 

1.  Testator  devised  as  follows:  "I  lend  unto  my  beloved  daughter,"  M.  H.  a 
tract  of  land,  "  and  at  her  death  I  lend  the  premises  unto  her  children,  each 
to  be  equally  benefifted  thereby;  and  at  their  death  I  then  give  said  premises 
to  their  issue,  to  be  equally  divided  among  them  ;  but  in  case  there  be  no 
such  issue,  then  I  give  it  to  my  next  of  kin."  Held,  that  M.  H.  took  only  a 
life  estate.    Hays  vs.  Hays 31 

2.  If  testator  might  have  seen  the  witnesses  subscribe  their  names  to  the  Mrill, 
the  attestation  is  sufficient.     Wright  vs.  Lewis 213 

3.  Testator  being  in  ordinary  health,  capable  of  walking,  hearing  and  seeing, 
after  executing  his  will  in  the  piazza,  riear  the  door,  left  his  seat  to  be  occupied 
by  the  witnesses  whilst  subscribing  their  names,  and  stepped  into  and  re- 
mained in  the  adjoining  room,  from  which  he  might  have  seen  the  witnesses 
subscribe  their  names.    Held,  that  the  attestation  was  sufficient lb, 

4.  That  the  witnesses  remained  and  attested  the  will  exactly  where  the  testator 
signed  it,  held,  to  make  an  important  distinction  between  this  and  other  cases 
where  the  will  was  removed  from  the  place  where  the  testator  signed Jb, 

5.  Will  of  testator,  who  was  insane  both  before  and  after  its  execution,  esta- 
blished-- the  jury  having  found  that  it  was  executed  in  a  lucid  interval lb, 

6.  After  acquired  personal  property  will  pass  under  a  will,  without  republi- 
cation, if  there  be  words  sufficient  to  cover  it    Dennis  vs.  DeTvniis 468 

7.  The  words  "all  my  wagons,"  '^all  my  stock,"  held  sufficient  to  pass  after 
acquired  horses  and  a  road  wagon lb. 
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8.  Testator  bequeathed  certain  negroes  to  be  equally  divided  between  his  two 
sons,  H.  and  P.  "  and  if  either  of  sny  two  sons  should  die  without  lawful  issue, 
that  my  other  son  shall  have  his  part  of  my  property :"  EL  died  without  issue : 
Hdd.  that  the  limitation  over  to  the  other  son  was  void  for  remoteness.  Cox  ts. 
Buck €05 

WINDOW. 

Vide  EaseimrUSf  8. 

WINTON. 

Yidt  Register  of  MesTie  Conveyances,  2. 

WITNESS. 

Vide  ConfessumSf  3,  4.    Evidence,  6, 17.     WWs  nnd  TatamenU,  2,  3,  4. 

WRIT. 

Vide  Variance. 

WRIT  OF  INQUIRY. 

1.  On  the  execution  of  a  writ  of  inquiry,  tlie  only  question  is  as  to  the  amount 
of  damages,  and  evidence  irrelevant  to  that  question  is  inadmissible.  WtUkaus 
Y8.LMdecus., 326 


ERRATA. 


Page  12,  line  J2  from  bottom,  for  "  1639  "  read  "  1839." 

Page  103,  line  3  from  top,  and  page  106,  line  10  from  top,  for  "registers'*  read  "re* 

gistries." 
Page  212,  line  4  from  top,  for  "  had  "  read  *'  bad."  ! 

Page  219,  line  17  from  bottom,  for  "  is  *'  read  "  was." 

Page  31 6,  line  2  from  bottom,  for  "  argued  "  read ' '  agreed*"  i 

Page 474,  line  2 from  top,  for  "copy"  read  "portion." 
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